TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPoc 14p - Ty do - Hanh phic

Ban 4n s6: 371/2018/KDTM-PT
Ngay: 05/4/2018

V/v “Tranh chap hop dong thi
cong xay dung”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

Véi thanh phin Hpi dong xét xir phiic tham gom cé:

Tham phan — Chu toa phién tdoa: Ba Nguyén Thi Thuy Dung.

Céc Tham phan: 1. Ong Bb Plic Van Hong.

2. Ong Nguyén Hong An.

Thu ky Tda 4n ghi bién ban phién toa: Ong Pham Ngoc TAm.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
toa: Ong Huynh Thanh Hai — Ki€m sat vién.

Vao ngay 30 thang 03 va ngay 05 thang 4 nam 2018, tai Phong xtr an Toa
an nhan dan Thanh ph6 H6 Chi Minh xet xir phuic tham cong khai vu an thy ly s6
162/ KDTM-PT ngay 22/11/2017, vé viéc: “Tranh chap Hop dong thi cong xay
dung”.

Do ban an kinh doanh thuong mai so thim sb 75/2017/KDTM-ST ngay
23/8/2017 cia Toa an nhan dan Quéan K bi khang cio.

Theo Quyét dinh dua vy 4n ra xét xir phic tham s 3289/2017/QDXX-PT
ngay 29/12/2017 va Quyét dinh hoan phién toa s6 798/2018/QD-PT ngay
29/01/2018 gitra cac duong su:

Nguyén don: Tong Cong ty XD

Tru so: 127 duong B, phuong T, quan B, Thanh phd H.

Nguoi dai dién hop phap: Ong Nguyén AT, sinh nim 1979, s6 CMND
023160824 cap ngay 20/5/2014 tai Céng an TP.H.

Dia chi:S6 2/208 dudng N, phuong S, quan T, Thanh phd H.

Bi don: Cong ty TNHH BN.

Tru sé: S6 9 buong B, phuong T, Quan X, Thanh phé H.

Ngudi dai dién hop phéap:

1. Ong Duong CS, sinh nim 1970, CMND sb 023327582 cip ngay
03/05/2006 tai Cong an TP.H.

Dia chi: S6 114B duong N, phuong B, Quan K, Thanh phd H.

2. Ong V3 TB, sinh nam 1968, CMND s6 024576242 cap ngay 16/6/2006



tai Cong an Thanh phd H

Dia chi: 180/30 duong X, phuong T, quin B, Thanh phd H.

Nguoi bao vé quyén va loi ich hop phap cua bi don: Luat su Nguyén VK
cia Vin phong Luat su Nguyén VH va Cong su, thudc Poan Luat su
Thanh phé H.

Nguoi ¢6 quyén loi, nghia vu lién quan:

1. Cong ty Co6 phan CK

Dia chi: 127 duong B, phuong T, quan B, Thanh phé H.

Nguoi dai dién hop phap: Ong Néng MB, sinh nim 1977, CMND s
240539671 cap tai Cong an tinh D

Dja chi: 23B dudng C, phuong T, quan Y, Thanh phd H.

2. Tong Cong ty GT.

Tru s6: 262 duong T, phuong N, Quan K, Thanh phd H.

Nguoi dai dién hop phap: Ong Vi HH, sinh nim 1981, CMND sb
025149467 cap ngay 16/6/2006 tai Cong an Thanh phd H.

Céc duong sy c6 mit tai phién toa phuc tham. DPai dién Tong Cong ty GT
vang mat.

NOI DUNG VU AN:
Theo ban 4n so thim, nodi dung vu an nhu sau:
Nguyén don - Tong Cong ty XD trinh bay:

Téng Cong ty XD (sau day viét tit 13 Tong Cong ty X) dugc Cong ty
TNHH BN (sau day viét tit 1a Cong ty BN) giao thau thi cong xdy dung cong
trinh cang va kho bai thong quan ndi dia (ICD) tai phuong P, Quan Y, Thanh
phé H theo Hop dong sé 51/HP-XD ky ngay 22/06/2007.

Pé trién khai thuc hién hop dong trén, Tong Cong ty X giao cho Cong ty
C6 phan CK (sau day viét tit 1a Cong ty CK) la don vi thanh vién cua Tong
Cong ty X truc tiép thi cong theo Hop ddng giao nhan thi cong s6 64/HDTC-
TCT6/2007 ky ngay 25/06/2007.

Cong trinh dugc hoan thanh va ban giao vao ngay 14/01/2010 (Bién ban
nghi¢m thu hoan thanh cong trinh ban giao dua vao su dung ngay 14/01/2010).
Sau d6, dé thuan tién cho viéc thanh quyét toan cong trinh noéi trén duoc nhanh
chong va thuan loi, Tong Cong ty X da i uy quyen cho Cong ty CK lam viéc véi
Cong ty BN vé viéc thanh toan toan bd so tién con lai cia Hop dong 5 1/Hb-XD
ky ngdy 22/06/2007 (tién ctia phan diéu chinh gid, bao hanh...) v6i sd liéu nhu
sau:

STT Chu dau tw Gia tri thuc hién cua
(da thanh toan, tam rng) Cong ty CK
Thanh toan theo khi ‘ Khéi  luong ‘
1 luong nghiém thu 108.046.646.779 dong | nghiém  thu | 108.046.646.779 dong
theo hop dong
2 Thanh toan hang muyc | 3.651.169.878 ddng | Khéi  luong | 3.651.169.878 dong
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phat sinh (l6p phu phat sinh (lop
mat cau va day ram) phu mat céau
va day ram)

Diéu chinh gid ‘
theo Thong tu | 1.258.013.153 dong

’ i ohi . 03, 05
3 | Tamung chi phi 2.573.958.868 ddng ‘
diéu chinh gia Diéu chinh gia
theo Thong tu | 11.891.226.902 dong
09
Cong 114.271.775.525 dong 124.847.056.712 dong
Cong ty BN con phai thanh toan cho Cong ty CK: 10.575.281.187 dong

Tong Cong ty X, Cong ty CK da nhiéu 1an giri van ban yéu cau Cong ty
BN ky thanh quyét toan cong trinh, thanh toan kinh phi dleu chinh gia theo dung
tinh than chi dao cua Thu Tu’O’ng chinh phu tai van ban sO 164/TTg-CN ngay
29/01/2008 vé viéc diéu chinh gia hop dong tron goéi va vin ban sd 546/TTg-
KTNg ngay 14/04/2008 vé viéc diéu chinh gia nguyen vat liéu xay du’ng Tuy
nhién, phia Cong ty BN khoéng thyc hién. Theo Téng Cong ty X thi viéc ¢ tinh
khong thanh quyet toan cong trinh cua Cong ty BN dé anh huong dén loi ich
kinh té ciia Téng Cong ty X va lam cho don vi c6 quyen va nghia vu lién quan la
Cong ty CK 1am vao tinh trang ng Ngan sach, Bao hiém xi hoi va khach hang
cung cap vt tu cho cong trinh. Do d6, Tong Cong ty X khai kién, yéu cau Toa
an xem x¢ét budc Cong ty BN thuc hién céac viéc sau:

1. Phai ky quyét toan Hop dong 51/HP-XD ky ngay 22/06/2007 vé viéc
Cong ty BN giao cho nha thau Tong Cong ty X thi cong xay dung cang va kho
bai thong quan ndi dia (ICD) tai phuong P, Quan Y, Thanh pho H;

2. Phai thanh toan sb tién 10.521.611.129 dong (Mudi ty, nim trim hai
muoi mot tri¢u sau tram muoi mot nghin mot trdm hai muoi chin dong), bao
gom cac khoan:

- Sb tién thanh todn do truot gia nguyén vat liéu xdy dung la:
10.495.212.946 dong (Muoi ty bon tram chin muoi lam tri¢u hai trdm muoi hai
nghin chin tram bon muoi sau dong);

- S tién con lai theo Hop dong 51/HD-XD ky ngay 22/06/2007 va bao
hanh 5% theo Phu luc Hop dong s0 06/PLHD Ray can truc cau Cang va Cong
van sd 06/CV-CBN 16p phu mit cau 1a: 26.398.183 dong (Hai muoi sau triéu ba
trim chin muoi tim nghin mot trim tdm muoi ba dong).

3. Tién 14i cham thanh toan tinh tir ngay 01/9/2011 dén ngay 01/8/2017 1a
71 thang, tinh theo 14i suit co ban cia Ngén hang Nha nudc cong b tai thoi
diém xét xir so tham 1a 10.521.611.129 déng x 0,75 %/thang x 71 thang =
5.602.757.926 ddng (Nam ty sau trim 1é hai triu bay tram nim muoi bay nghin
chin tram hai muoi sdu dong). Tong Cong ty X xac dinh khong yéu cau tinh 13
ké tir sau ngay 01/8/2017.

Téng cong sb tién Tong Cong ty X yéu cau Cong ty BN phai thanh toan
la: 16.124.369.055 ddng (Mudi sau ty mdt trim hai muoi bon triéu ba trim sau
muoi chin nghin khong trim nim muoi 1im dong).
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Bidon - Cong ty TNHH BN trinh bay:

~ Cong ty BN hoan toan khong dong y véi toan b yéu cau khoi kién cia
Tong Cong ty X bédi cac 1y do cu thé nhu sau:

Tai thoi diém Tong Cong ty X dé nghi diéu chinh gia thi Cong ty BN da
thanh to4n xong toan bd gia tri khoi lu’ong cong viéc ma Tong Cong ty X da thi
cong theo Hop dong va da duoc tu van giam sat nghiém thu khéi lugng va chat
luong. Vi vay, c¢6 thé xac dinh duoc dé nghi diéu chinh gia Hop dong cua Tong
Cong ty X da khong dugc dua ra trong thoi gian thuc hién Hop dong (duoc dua
ra sau khi hoan thanh cong trinh, nghia 1a sau ngay 14/01/2010); Theo Nghi
quyét 08/NQ-HPQT ngay 02/10/2006 cua Hoi ddng quan tri Tong Cong ty GT
thi Cong ty BN chi 1a nguoi duoc uy quyén va thuc hién cac cong viéc trong
pham vi duoc uy quyén. Vi vdy, trong truong hop nay, nguoi co thAm quyén
quyét dinh cho phép dleu chinh gia phai la Tong Cong ty GT. Tuy nhién,
nguyén don khong cung cap dugc bat ctr van ban nao thé hién nguoi co thim
quyén quyet dinh dau tu 1a Téng Cong ty GT cho phep diéu chinh gia Hop dong
v6i gia diéu chinh vuot qua du toan hodc gia goi thau trong ké hoach dau thau
duoc duyét.

Chinh vi vay, yéu cau diéu chinh gia cta Tong Cong ty X dé vuot qua du
toan da duoc duyét, cling nhu dé vuot qua gia goi thau trong ké hoach dau thau
duoc duyét, cac bén chua ky két phu luc hop dong dé diéu chinh va viéc diéu
chinh ciing chua duoc cap co tham quyén cho phép nén yéu cau ciia Tong Cong
ty X khong c6 co s phap ly theo quy dinh cua phap luat. Do Tong Cong ty X
khong c6 co so phap 1y dé yéu cau thanh toan sb tién phat sinh do diéu chinh gia
theo Thong tu 03, 05 va 09 nén ciing khong c6 co s& phap 1y dé budc Cong ty
BN phai thanh toan 13i sudt chim thanh toan. Cong ty BN dé nghi bac toan bd
yéu cau ctia nguyén don.

Cong ty BN ¢6 yéu cau phan t6 vi nguyén don da vi pham tién d6 thi cong
ma hai bén da théa thuan “Ngay hoan thanh cong trinh 20/11/2009”. Tuy nhién,
theo Bién ban nghiém thu hoan thanh va ban giao cong trinh thi cong trinh dugc
dua vao st dung ngay 14/1/2010. Nhu vay, nguyén don da vi pham tién d6 véi
téng thoi gian vi pham 13 55 ngay (nim muoi lam ngay). Can cir vao Diéu 7 cua
Hop d6ng va Phu luc Hop déng sé 06/10/PLHD - XD ngay 17/3/2010 thi tong
gia tri Hop dong 1a 108.990.000.000d6ng (Mot tram 1¢ tdm ty chin tram chin
muoi triéu dong) + 2.484.927.237d6ng (Hai ty bon trim tdm muoi bén tridu
chin tram hai muoi bay nghin hai trim ba muoi bay dong) =
111.474.927.237d6ng (Mot trim mudi mot ty, bdén trim bay muoi bdn triéu chin
tram hai muoi bay nghin hai trim ba muoi bay dong); Can ct vao khoan 15.2
Diéu 15 quy dinh vé “Phat khi vi pham hop ddng” cua Hop dong sé 51/HD —
XD ky ngay 22/6/2007 thi mirc phat vi pham tién d6 1a: 55 ngay x 0.2% x
111.474.927.237 dbng = 12.262.241.996 ddéng (Bang chir: Muoi hai ty hai tram
sdu muoi hai triéu hai triéu hai trim bdn muoi mbt nghin chin trdm chin muoi
sau dong).

Nguwoi cé quyén lgi va nghia vu lién quan - Cong ty Co phin CK:

Théng nhét‘vo’ri ndi dung yéu cau va trinh bay ctia nguyén don. Ngoai ra,
Cong ty CK yéu cau: Ngay sau khi bi don thanh todn cho nguyén don thi nguyén
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don phai chuyén lai cho Cong ty CK s tién ma bi don da thanh toan, nguyén
don chi gitr lai 1,6% gia tri theo nhu thoa thuan tai Hop dong giao nhén thi cong
s0 64/HDTC-TCT6/2007 ky ngay 25/06/2007.

Nguwoi cé quyén loi va nghia vu lién quan - Tong Cong ty GT (Samco)
trinh bay:

Cian cir vao Nghi quyét 08/NQ-HPQT ngay 02/10/2006 cia Hoi dong
quan tri Tong Cong ty GT (Samco) vé viéc théng nhat uy quyén cho Hoi dong
quan trj Cong ty TNHH BN - cha dau tu du an xdy dung cang va kho bai thong
quan noi dia (ICD) giai doan 1. Do do, Tong Cong ty GT (Samco) da uy quyén
cho Cong ty TNHH BN toan quyen quyét dinh dau tu dy an; Tong Cong ty GT
(Samco) khong c6 y kién vé van dé truot gia cia du an dau tu nay.

Ban 4n sd 75/2017/KDTM-ST ngay 23/8/2017 cta Tda 4n nhan dan Quén
K da tuyén xu:
1. Chip nhan toan bo yéu ciu cta nguyén don - Tong Cong ty XD, cu thé:

[1.1] Cong ty TNHH BN phai ky quyét toan Hop dong 51/Hb-XD ky
ngay 22/06/2007 va phai thanh toan cho Tong Cong ty XD sb tién thanh quyet
toan cong trinh con ng 1a: 10.521.611.129d6ng (Muoi ty nim tram hai muoi mot
tri¢u sau tram muoi mdt nghin mdt tram hai muoi chin dong) bao gom

- Gia tri con lai ctia Hop dong 51/HP-XD ky ngay 22/06/2007 va bao
hanh 5% theo Phu luc Hop dong s6 06/10/PLHD-XD ngay 17/3/2001 (ray can
truc cau cang) va Cong vin sd 06/CV-CBN ngay 08/01/2010 (16p phii mit cau):
26.398.183d6ng (Hai muoi sau triéu ba trim chin muoi tdm nghin mot trim tdm
muoi ba dong);

- Truot gia nguyén vat liéu xdy dung, nhan cong ca may la
10.495.212.946 dong (Muoi ty, bon tram chin muoi lam tri¢u hai tram muo1 hai
nghin chin tram bon muoi sau dong).

[1.2] Cong ty TNHH BN phai thanh toan cho Tong Cong ty XD sb tién 14
chdm thanh toan tinh tr ngdy 01/9/2011 dén ngay 01/8/2017 1a 71 thang, tinh
theo 13i suit co ban ctia Ngan hang Nha nudc cong b tai thoi diém xét xir so
tham 14 10.521.611.129 ddng x 0,75 %/thang x 71 thang = 5.602.757.926 dong
(Nam ty sau tram 1€ hai triéu bay tdm nam muoi bay nghin chin tram hai muoi
sau dong).

‘ Ghi nhan su tu nguyén ciia nguyén don - Tong Cong ty XD khong yéu
cau tinh lai sau ngay 01/8/2017.

Téng cong sb tién bi don - Cong ty TNHH BN phai thanh todn cho
nguyén don 1a Téng Cong ty XD la: [1.1]+ [1.2] = 10.521.611.129 dong (Mudi
ty nam tram hai muoi mét triéu sdu trim mudi mot nghin mot tram hai muoi
chin déng) + 5.602.757.926 ddng (Nadm ty sau trdm 1& hai triéu bay trim nim
muoi bay nghin chin trim hai muoi sau dong) = 16.124.369.055 dong (Mudi sau
ty mot trim hai muoi bdn triéu ba trim sau muoi chin nghin khéng trim nam
muoi 1am dong).

[1.3] Thanh toan ngay sau khi ban an c6 hi¢u luc phép luat.



2. Khong chép nhan yéu cau phan té ca bi don - Céng ty TNHH BN vé
viéc yéu cau nguyén don - Téng Cong ty XD phai chiu ‘phat vi pham do cham
tién d6 thi cong theo thoa thuan trong hop dong, cu thé sb tién nhu sau: 55 ngay
x 0,2% x 111.474.927.237 dong = 12.262.241.996 dong (Bang chit: Muoi hai ty,
hai trim sdu muoi hai triéu, hai trim bén muoi mot nghin, chin tram chin muoi
sau dong).

3. Ghi nhan su thoa thuan ctia nguyén don - Tong Cong ty XD va ngudi
c6 quyén loi va nghia vu lién quan - Cong ty C6 phan CK cung trinh bay vé
viéc: Ngay sau khi Cong ty TNHH BN thanh toan cho Tong Cong ty XD thi
Téng Cong ty XD phai chuyen lai cho Cong ty C6 phan CK sb tién ma Cong ty
TNHH BN di thanh toan, Tong Cong ty XD chi gitt lai 1,6% gia tri hop dong
theo nhu thoa thuan tai Hop dong giao nhan thi cong s6 64/HDTC-TCT6/2007
ky ngay 25/06/2007.

Ngoai ra 4n so thdm con tuyén vé an phi va quyén khang cdo cua céc
duong su.

Ngay 01/09/2017, Toéng giam doc dai dién theo phéap luat Cong ty TNHH
BN 6ng Nguyén Ngoc Thao c¢6 don khang céo toan bo ban an so tham.

Tai phién toa phtic thim:

- Pai dién nguyén don van giit nguyén yéu cau khai kién;

- Pai dién bi don van giit nguyén yéu cau phan td;

- Nguoi ¢6 quyén loi va nghia vu lién quan van giit nguyén y kién.

- Luat su bao vé quyén va loi ich hop phap ctia bi don xuat trinh chtng ctr
méi 14 ho so thanh toan vao thang 7 nam 2010 va hd so thanh toan thang 12
nam 2010 dé ching minh y kién cta minh vé viéc khong chép nhan viéc tinh
trugt gia ciia nguyén don. Dé nghi Hoi dong xét xir chap nhan khang céo vé viéc
phan t6 ctia bi don va bac toan bo yéu cau khoi kién ctia nguyén don.

Y kién cua dai dién Vién kiém sat nhan dan Thanh phé H:

Qua kiém sat vu an tir khi thy 1y ho so dén thot diém xét xu thay rang
Tham phan da chip hanh dung quy dinh vé thim quyén giai quyet vu an, Xac
dinh ding quan h¢ tranh chap, xac dinh tu cach nguoi tham gia t6 tung trong vu
an, tién hanh lap ho so, ra quyét dinh dua VU an ra xét xu va gui hd so cho Vién
kiém sat nghién clru dung thoi han, viéc cap va tong dat cac vin ban td tung cho
nguoi tham gia t6 tung va Vién kiém sat theo ding quy dinh tai Diéu 41 Bo luat

Té tung dan su trong qué trinh giai quyét vu an. Vé thoi gian giai quyét vu an
chua dam bao dung thoi han theo quy dinh tai Diéu 179 B luat TH tung dan su.

Viéc tuan theo phéap luat ciia Hoi dong xét xir: Tai phién toa hom nay,
phién toa tién hanh dung trinh tuy phap luat T6 tung dan su.

Viéc chap hanh phap luat ciia ngudi tham gia t6 tung: Tir khi thy 1y cling
nhu tai phién toa hdm nay nguyén don, bi don, da thuc hién ding cac quyén va
nghia vu quy dinh tai Picu 58, Piéu 59, Picu 60, Piéu 61, Diéu 74, Piéu 199,
Diéu 200, Diéu, 201 Diéu 209 B6 luat T tung dén su.



V& noi dung: Dé nghi khong chép nhén khang cao cua bi don, chép nhan
toan by yéu cau nguyén don, khong chép nhan yéu cau phan té cia bi don. Sta
ban an so tham ddi v6i phan an phi.

Sau khi nghién ctru cac tai liéu cé trong ho so vu an, dugc tham tra tai
phién toa va két qua tranh luan cua cac duong su;

Sau khi nghe ¥ kién ctia dai dién Vién kiém sat;
Sau khi thao luan va nghi an;
NHAN PINH CUA TOA AN:

[1] V& hinh thfl:CZ Pon khang cdo cua dai dién bi don lam trong thoi han
luat dinh nén duogc chap nhan.

[2] Vé noi dung: Bi don khang cao dé nghi stra toan bo ban an so tham,
chi chép nhén thanh toan cho nguyén don s6 tién con lai 1 4.493.265.904 déng
va yéu cau phan t6 13 12.262. 241.996 ddng do phia nguyén don vi pham tién do
xay dung. Nguyén don - yéu cau bi don phai ky quyét toan Hop ddéng 51/HD-
XD ky ngay 22/06/2007 va phai thanh toan sO tién con thiéu la:
10.521.611.129d6ng. Pay 1a nhitng van dé cin xem xét.

[3] Xét thiy tai giai doan so tham ciling nhu tai cap phic thim cac bén
duong su thong nhat trinh bay mot sé ndi dung nhu sau: Bi don di thanh toan
cho nguyén don s6 tién thi cong 1a 114.271.755.255d0ng. Cong trinh duoc dua
vao su dung ngay 14/01/2010 theo Bién ban nghi¢m thu hoan thanh va ban giao
cong trinh ngay 14/01/2010. Thoi diém cac bén duong sy giao nhan dugc ho so
quyét toan kém theo Cong van s6 1030/TCT6.CT623 ngay 25/8/2011 ciia Tong
Cong ty X guri Cong ty BN 13 vao ngay cubi cing cua thang 8 nim 2011. Thoi
han bao hanh céng trinh ctia Hop dong 51/HP-XD ky ngdy 22/06/2007 va hang
muc 16p phti mit cau theo Cong van s6 06/CV-CBN ngay 08/01/2010 duoc tinh
ké tir ngay ban giao cong trinh ngay 14/01/2010 dén ngay 14/01/2011; Thoi han
bao hanh coéng trinh ray can truc cau cang cua Phu luc Hop dong sb
06/10/PLHP-XD ngay 17/3/2001 dugc tinh dén ngdy cudi cing cua thang thang
8 nam 2011. Trong qua trinh sir dung phia bi don - Cong ty BN cling khong c6
bat ky phan hdi nao vé viée bao hanh. Can ¢t vao khoan 2 Piéu 92 B luat tb
tung dan sy nam 2015, day 1a nhiing chimg ¢ khong can ching minh.

[4] Trong s6 tién goc 1a 10.521.611.129 ddng ma nguyén don yéu cau
phia bi don thanh toan thi c6 s tién 1.257.997.946 dong 1a s6 tién truot gia do
diéu chinh nhan cong, ca may theo Thong tu sé 03/2008/TT-BXD ngay
25/01/2008 ciia Bo Xay dung huéng din diéu chinh du toan xay dung cong
trinh, phan nay phia bi don khong tranh chdp va dong ¥ thanh toan. Do d6, hoi
dong xét xtr ghi nhan y kién nay cua bi don.

[5] D6i véi truot gia do diéu chinh nguyén vat lidu theo Thong tu sb
09/2008/TT-BXD ngay 17/4/2008 cua Bo Xay dung hudng din diéu chinh gia
va hop dong xay dung do bién dong gid nguyén liéu, nhién liéu va vat liéu xay
dung, Thong tu sd 05/2009/TT-BXD ngay 15/4/2009 ciia B6 Xay dung hudng
dan diéu chinh du toan cong trinh thi bi don cho rang cin ctr vao Phu luc Hop
dong s6 07/11/PLHP-XD dé ngay 20/11/2011 giita cac bén di c6 thoa thuan veé
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van dé nay nén khong dong ¥ v6i sb tién néu trén, chi ddng ¥ s tién truot gia do
diéu chinh nguyén vat liéu 1a 3.235.252.751 dong (Ba ty hai tram ba muoi lam
triéu hai trdm ndm muoi hai nghin bay tram nam muoi mdt dong) sb tién nay
duoc thé hién trong ndi dung cua Phu luc Hop dong s6 07 va duoc tinh toan dua
trén gia tri thanh toan can clr vao khéi lugng, ho so moi thau va du toan duoc
duyét.

[6] Xét thay Tong Cong ty X va Cong ty CK thira nhan con dau va chir ky
tai trang 4 ctia Phu luc Hop dong sd 07 1a cua cac bén. Tuy nhién, lai khong
ddng ¥ voi ndi dung bén trong ctia Phy luc s6 07 vi khong hé co cac s6 liéu nhu
vay, tai hd so luu cta nguyén don cung khong c6 Phu luc s 07 nay. Do phia
nguyén don khong thtra nhan Phu luc s6 07, ndi dung céc trang khong c6 chir ky
nhay cua céc bén va theo trinh bay cua nguyén don cling nhu bi don sau khi ky
hop ddng theo thong 1¢ thi mdi bén giit 6 ban nhung phia bi don lai giir 8 ban
nén khong c6 co sd dé chap nhan Phu luc hop dong sé 07/2011/PLHD-XD ngay
20/01/2011 1am co s& dé giai quyét tranh chap trong vu 4n nay.

[7] Can clr vao Cong vin sd 164/TTg-CN ngay 29/01/2008 ctia Thu tudng
Chinh phi vé viéc diéu chinh gia hop dong tron gbi, Cong vin s 546/TTg-KTN
ngay 14/04/2008 ctua Thu tudng Chinh phu vé viéc diéu chinh gia nguyén li¢u,
nhién li¢u, vat lieu xay dung va Hop dong xay dung, Bang xac nhan khéi lugng
quyét toan cong trinh ngay 15/8/2011, Bdo cao kiém toan cua Cong ty TNHH
T.D.K lap, cap so tham chap nhan yéu cau khoi kién ciia nguyén don 1a c¢6 co
s0.

[8] Xét thay bi don ciing nhu luat su cho rang: Chu dau tu da tam ung dé
thanh toan tién mua nguyén vat lieu cho nha thau voi tong sd tién 1a
43.608.836.355 ddng (Bon muoi ba ty sau trim 1& tdm triéu tdm trim ba muoi
sau nghin ba trim nim muoi 1am ddng). Can ct theo quy dinh tai Coéng vin sb
1551/BXD-KTXD ngay 01/8/2008 ctia Bo Xay dung V/v huéng dan thém mot
s6 noi dung cua Thong tu sd 09/2008/TT-BXD va Théng tu sb 06/2007/TT-
BXD ngay 25/7/2007 cua Bo Xay dung thi nguyén don khong dugc yéu cau tinh
trugt gia d6i véi phan gia tri khdi luong da duoc tam tng nay.

[9] Xét thdy, tai khoan 8.2 Piéu 8 Hop dong 5O 51/Hb-XD ky ngay
22/06/2007 ¢6 quy dinh: “cdc cdu kién bé téng diic san: coc ong bé téng dw vmg
luc, coc BTCT .... dwoc tam thanh toan 50% gia tri khi duwoc nghiém thu danh
gid chat heong dat yéu cau”’; Phu luc Hop dong s 01/PLHP-XD duoc ky két
ngay 28/5/2008 cac bén c6 cac thoa thuan vé diéu chinh thanh toan, tam tng.
Trong Phu luc nay tai phan Ly do diéu chinh c6 noi dung: “...Dé day nhanh tién
do thi céng trong khi ch0’ IGp thii tuc va trinh phé duyét diéu chinh don gid, diéu
chinh gia hop ddng 3 Bi don cling khong c6 chung cir nao xudt trinh di lap
thu tyc va trinh cap co tham quyén phé duyét diéu chinh don gia cho nguyén don
1a cip c6 tham quyén. Mat khac, Phu luc Hop déng s6 01/PLHP-XD dugc ky
két ngay 28/5/2008 trong khi Cong van s6 1551/BXD-KTXD cua B6 Xay dung
V/v huéng din thém mét sé ndi dung ciia Thong tu s6 09/2008/TT-BXD duoc
ban hanh vao ngay 01/8/2008 sau ngay cac bén ky Phu luc Hop dong s6 01 néu
trén. Xét s tién 43.608.836.355 dong (Bén muoi ba ty sau trim 1é tAm triéu tam
tram ba muoi sau nghin ba trim nim muoi lim déng) cac bén duong su ciling
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xac nhan tai phién toa la dugc thanh todn lam nhiéu dot, dot dau tién la
8.800.000.000d6ng (Tam ty tam tram triéu dong) vao ngay 17/11/2008 1a thoi
diém da xay ra bién dong gia chir khong phai 13 “trude khi ¢é bién dong gid”
theo nhu quy dinh tai Cong van s6 1551/BXD-KTXD ngay 01/8/2008. Do do,
khong chap nhan ¥ kién cia bi don vé van dé trén.

[10] D6i voi ¥ kién cta Luat su bi don cho rang: Nguyén don khong truc
tiép thi cong ma lai giao lai cho Cong ty CK thi cong toan bo goi thau trai quy
dinh tai Khoan 4 Diéu 12 cta Luat ddu thau 2005 vé viéc chuyén nhwong
cho nha thau khac thyc hién hop dong sau khi tring thdu " nén nguyén don
khong dugc quyén yéu cau tinh toan truot gia vi thuc té nguyén don khong truc
tiép thi cong. Xét thay: Cong ty CK la cong ty con cua Tong Cong ty X nén
theo quy dinh sau khi trang thau, Tong Cong ty X c¢6 quyén giao viéc cho Cong
ty CK dé thuc hién toan bd géi thau 1a dung quy dinh cta phap luat.

[11] Dbi v6i yéu cau cua nguyén don vé s tién 1di: Cac duong su déu
théng nhét trinh bay: Thoi han bao hanh cong trinh ctia Hop dong 51/HP-XD ky
ngay 22/06/2007 va Cong vin sé 06/CV-CBN ngay 08/01/2010 (16p phu mit
cau) duoc tinh ké tir ngdy ban giao cong trinh ngay 14/01/2010 dén ngay
14/01/2011; Thoi han bao hanh coéng trinh cua Phu luc Hop dong sb
06/10/PLHP-XD ngay 17/3/2001 (ray can truc cau cang) duoc tinh dén ngay
cubi cung cta thang 8 nam 2011; Can ctr vao khoan 8.2 Diéu 8 cua Hop dong
51/HP-XD ky ngay 22/06/2007 quy dinh: “..Sau khi hét thoi han bdo hanh
cong trinh, bén A sé thanh todn cho bén B di 100% gid tri quyét todn cong trinh
diege phé duyét...”. Do 46, thoi diém tinh 13i 1a vao ngay 01/9/2011.

[12] Céan ctr thoa thuan tai hop dé)ng, bén vi pham nghia vu thanh toan
phai thanh toan 13i qua han, tuy nhién nguyén don chi yéu cau tinh 13i theo i
suit co ban cua Ngan hang Nha nudc cong b tai thoi diém xét xtr so tham va
khéng yéu cau tinh 13i sau ngay 01/8/2017 13 ¢6 1y c6 tinh nén ghi nhan. Do do,
giit nguyén phan tinh 13i ctia ban an so tham.

[13] Xét yéu cau phan td cta bi don: Bi don yéu cau nguyén don phai cd
nghia vy thanh toan cho bi don khoan tién phat vi pham do cham tién do thi
cong theo thoa thuan trong hop dong, cu thé sb tién nhu sau: 55 ngay x 0,2% x
111.474.927.237 ddng = 12.262.241.996 dong.

[14] Xét nguyén don xac nhan ding la c6 viée ban giao cham 55 ngay, tuy
nhién dé nghi Hoi dong xét xir xem xét thoi hidu ddi véi yeu cau nay cua bi don
vi trong qua trinh thuc hién hgp déng phia bi don ciing vi pham thoi han tam
mg. Mit khéc, ké tir ngay cong trinh dua vao sir dung cho dén khi phia nguyen
nop don khoi kién tai toa an thi phia bi don hoan toan khong co bat ky v kién gi
lién quan dén viéc thanh quyét toan hop dong.

[15] Can cir Bién ban hop ngay 12/01/2011 1a tai liéu cudi cung thé hién
ndi dung lién quan dén tranh chép phat cham tién do. Sau d6, bi don hoan toan
khong co bat ky yéu cau nao lién quan dén viéc phat chdm tién do cho dén khi
gui Don phan t6 dé ngay 31/8/2015 dén toa an. Can ctr Dicu 180, 185, 192 v2
Diéu 217 B6 luat T6 tung dan sy thi thoi hi¢u khoi kién d6i vai yeu cau phan t6
cua bi don da het L& ra, cap so tham nhan dinh va dinh chi giai quyet d6i véi
yéu cau phan t6 ctia bi don vi hét thoi hiéu khoi kién, dong thoi can phai hoan
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tra toan b tién tam Ung an phi dan sy so tham cho bi don mdi duang quy dinh
cac diéu luat da vién dan trén day. Vi vay, chap nhan mdt phan khang céo cua bi
don, stra ban an so thdm do61 v&i phan an phi dan sy so tham.

[16] Xet sy thoa thuan cua nguyén don va ngudi co quyén lo1 va nghia vu
lién quan - Cong ty CK vé viéc chuyén giao nghia vu thanh toan tién khong lam
anh huong dén quyén loi ctia bi don nén ghi nhén.

[17] V& 4an phi dan sy phuc thim: Do stra ban 4n so thim nén ngudi
khang céo khong phai chiu an phi dan sy phuc tham.
Tt nhitng phan tich trén;
QUYET PINH:
Ap dung:

- Khoan 2 Diéu 308, Piéu 309, Piéu 313 Bo luat TS tung dan sy nim
2015;

- Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban
Thuong vu Qudc héi quy dinh vé an phi, 1€ phi toa an:

Tuyén xir: Chap nhén mat phan khéng c4o cua bi don 1a Cong ty TNHH
BN. Stra ban 4n so thAm ddi v&i phan an phi dan sy so tham.

1. Chép nhén toan b yéu cau ciia Tong Cong ty XD

Budc Cong ty TNHH BN phai ky quyét toan Hop df)ng 51/Hb-XD ky
ngay 22/06/2007 va phai thanh toan cho Tong Cong ty XD sb tién thanh quyet
toan cong trinh con ng 14 10.521.611.129 ddng (Mudi ty nim trim hai muoi mot
tri¢u sau tram muoi mot nghin mot tram hai muoi chin dong) va tién 14i cham
thanh toan tinh tir ngay 01/9/2011 dén ngay 01/8/2017 1a 5.602.757.926 ddng
(Nam ty sdu tram 1€ hai tri€u bay tram nam muoi bay nghin chin tram hai muoi
sau dong). Tong cong so tién phai thanh toan 1a 16.124.369.055 dong (Mudi sau
ty mot trim hai muoi bén triéu ba trim sau muoi chin nghin khong trim nim
muoi 1am dong).

Ghi nhan su ty nguyén ctua Téng Cong ty XD khong yéu cau tinh 14i sau
ngay 01/8/2017.

Thanh toan ngay sau khi ban an c6 hi¢u lyc phap luat.

2. Khong chap nhan yéu cau phan t6 caa Cong ty TNHH BN vé viéc yéu
cau nguyén don - Tong Cong ty XD phai chiu phat vi pham do cham tién d6 thi
cong 1a 12.262.241.996 ddng (Bang chit: Mudi hai ty, hai trim sdu muoi hai
triéu, hai traim bon muoi mdt nghin, chin trim chin muoi sau dong).

3. Ghi nhan sy thoa thuan cia Téng Cong ty XD va Cong ty C6 phan CK
vé viéc: Ngay sau khi Cong ty TNHH BN thanh toan cho Tong Cong ty XD thi
Téng Cong ty XD phai chuyen lai cho Cong ty C6 phan CK sb tién ma Cong ty
TNHH BN d4 thanh toan, Tong Cong ty XD chi gitt lai 1,6% gia tri hop dong
theo nhu thoa thuan tai Hop dong giao nhan thi cong s6 64/HDTC-TCT6/2007
ky ngay 25/06/2007.

4. Vé dan phi:
4.1 An phi dan su so tham:
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Cong ty TNHH BN phai chiu 4n phi dan sy so tham 1a 124.124.369 dong
(Mot tram hai muoi bon triéu mot trim hai muoi bon nghin ba tram sdu muoi
chin ddng) duoc cin trir vao s tién tam tng an phi di ndp 1a 60.131.121ddng
(Sau muoi triéu mot tram ba muoi mot nghin mot trim hai muoi mét ddng) theo
Bién lai thu tam (mg 4n phi, 1& phi toa 4n s6 AC/2012/05841 ngay 18/9/2015 cua
Chi cuc Thi hanh 4n dan sy Quan K, thanh phd H; Céng ty TNHH BN con phai
nop thém so tién 1a 63.993.248 dong (Sau muoi ba triéu chin traim chin muoi ba
nghin hai trim bon muoi tim dong).

Téng Cong ty XD duoc nhdn lai sb tién tam ung an phi di ndp la
59.287.641 dong (Nam muoi chin triéu hai trim tdm muoi bay nghin sau trim
tdm muoi mdt doéng) theo Bién lai thu tam Gng an phi, 1& phi toa an sb
AC/2012/05074 ngay 11/02/2015 cua Chi cuc Thi hanh an dan sy Quén K,
Thanh phd H va sb tién tam tng an phi da ndp 1a 56.577.000 dong (Nim muoi
sdu triéu nam trim bay muoi bay nghin dong) theo Bién lai thu tam tmg an phi,
1¢ phi toa an s AC/2012/05648 ngay 02/7/2015 cua Chi cuc Thi hanh an dan su
Quan K, Thanh phd H.

4.2. An phi dan sy phtc tham: Cong ty TNHH BN khéng phai chiu 4n phi
dan sy phtic thAm. Hoan tra cho Cong ty TNHH BN s6 tién 2.000.000 dong (Hai
triéu ddng) theo Bién lai thu tam tng an phi, 1¢ phi toa an sb: AA/2017/0024300
ngay 01/9/2017 ctia Chi cuc Thi hanh an dan sy Quéan K, Thanh phé H.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nam 2008 sira d6i, b6 sung nam 2014 thi nguoi dugc thi hanh an dan
sw, nguoi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén yeu
cau thi hanh 4an, tu nguyén thi hanh 4n hodc bi cudng ché thi hanh 4n theo qui
dinh tai cac Diéu 6, 7a, 7b va 9 Luat Thi hanh 4n dan sy nam 2008 stra d6i, bo
sung nam 2014. Thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai diéu 30
Luat Thi hanh 4n dan sy nam 2008 stra d6i, bd sung nam 2014.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU
- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM,;
- VKSND Cip cao tai TP.HCM;
- VKSND TP.HCM,;
- Cuc THA DS TP.HCM,;
- TAND Quén K;
- Chi cuc THADS Quan K;;
- Cac duong su;

- Luu: VP, hd so. Nguyén Thj Thuy Dung
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