TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM

TAI THANH PHO HO CHI MINH Doc 1ap - Tu do - Hanh phiic
S6: 310/2022/QP-PT Thanh phé Hé Chi Minh, ngay 12 thang 5 nam 2022
QUYET PINH

'GIAI QUYET VIEC KHANG CAO DPOI VOI
QUYET DPINH PINH CHI GIAI QUYET VU AN DAN SU

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Vi Hpi dong phiic tham gom co:
Thdam phan — Chii toa phién hop: Ong D6 Pinh Thanh
Cdc Tham phén: Ong Pham Vin Coéng
Ong Dang Van Y

- Dgi dién Vign kiém sdt nhdn dén cdp cao tai Thanh phé Ho Chi Minh
tham gia phién hop: Ong Ha Vin Himg — Kiém st vién.

- Thu ky phién hop: Ong Lé DS Hong Quan — Thu ky Toa an nhan dan
cép cao tai Thanh phé H6 Chi Minh.

Tai Quyét dinh dinh chi gidgi quyét vu an dan sy so tham sé:
1241/2021/QDST-DS ngay 15 thang 12 nam 2021, Toa a4n nhan dan Thanh phd
Ho6 Chi Minh d3 cin c&t cac Piéu 122, 127, 132, 134 va khoan 1 Piéu 136 Bo
luat Dan sy nam 2005; cac Diéu 117, 122, 127, 129 va khoan 1 Diéu 132 B6 luat
Dan sy nam 2015; khoan 1 Diéu 5, Diéu 48, khoan 1 Diéu 74, Diéu 147, Diéu
184, diém e khoan 1 DPiéu 217, Piéu 218, Diéu 219, khoan 2 Diéu 273 B luat
Té tung dan sy ndm 2015 quyét dinh dinh chi giai quyét vu 4n dan sy vé “Yéu
cau tuyén bd vin ban cong chung vo hiéu”; giita cac duong sy

- Nguyén don: BaKiéu Thi M, chét ngay 01/8/2019;

Ngueoi ké thira quyén, nghia vu t6 tung ciia ba Kiéu Thi M:

1. Ba Nguyén Thi Hong H, sinh nam 1955; dia chi: S6 69 Pai 16 F. 75019
Paris, Cong hoa Phap;

2. Ong Nguyén Kicu H1, sinh nam 1959; dia chi: S6 34/17 duong DT,
Phuong 6, quan TB, Thanh pho H6 Chi Minh;

Nguwoi dai di¢n theo iy quyén ciia ba H va 6ng H1: Ong Tran Trung D,
sinh nam 1960; dia chi: S6 154 duong NPC, Phuong 15, quan TB, Thanh pho
H6 Chi Minh.

3. Ong Nguyén Kiéu H2, sinh nam 1961; dia chi: S6 22 duong NNL,
Phuong 14, Quan 10, Thanh phd H6 Chi Minh.



4. Ong Nguyén Kiéu H3, sinh nim 1963; dia chi: SO 649/58/64 duong
DBP, Phuong 25, quan BTh, Thanh pho H6 Chi Minh.

Nguwoi dai dién theo iy quyén ciia 6ng H3: Ba Tran Thi Hoang O, sinh
nam 1979; dia chi: S6 108 duong PHI, Phuong 15, quan TB, Thanh phd H6 Chi
Minh.

- Bi don: Phong Cong ching sé 4, Thanh phé H6 Chi Minh;

Dia chi: S6 25/5 duong HV, Phuong 4, quan TB, Thanh phé HO Chi
Minh.

- Nguroi ¢6 quyén loi, nghia vu lién quan:

1. Ba Nguyén Thi Bach Ng, sinh nam 1963; dia chi: S6 7A/5/21 duong
TT, Phuong 14, Quan 10, Thanh phé H6 Chi Minh.

Ngueoi dai dién theo iy quyén ciia ba Ng: Ba Nguyén Thi H4, sinh nam
1989 va dng Vo Hoang A, sinh nam 1995; cung dia chi: Tang 8 Toa nha C.T., s0
72-74 duong NTMK, Phuong 6, Quan 3, Thanh phd H6 Chi Minh.

2. Ba Nguyén Thi Tr, sinh nim 1999;

3. Ong Hoang Lé Puc Th, sinh nam 1999;

4. Ong Luu T4n L, sinh ndm 1997;

5. Ong Nguyén Hung C, sinh nam 2001;

6. Ba T6 Thi M1, sinh nam 1955;

Cung dia chi: S6 7A/5/21 dudng TT, Phuong 14, Quan 10, Thanh phd Ho
Chi Minh.

Toa an cap so tham dinh chi giai quyet vu an vdi ly do khaoi kién cua
nguyén don ba Kiéu Thi M yéu cau tuyén bd hop dong cong chung tang cho nha
s0 028386/HD-TCN ngay 17/4/2007 tai Phong Cong ching s6 4, Thanh phé Ho
Chi Minh da hét thoi hiéu.

Tai Pon khang cdo ngay 23/12/2021, 6ng Nguyén Kiéu H2 1a nguoi ké
thira quyén, nghia vu td tung ctia nguyén don ba Kiéu Thi M yéu cau Toa 4n cap
phuc thim xem xét lai toan bd Quyét dinh dinh chi giai quyét vu an dan su so
tham so: 1241/2021/QDST-DS ngay 15 thang 12 nim 2021 ciia Toa &n nhan dan
Thanh phé H6 Chi Minh va tuyén hily quyét dinh nay dé vu an dugc tiép tuc giai
quyét theo thu tuc so tham.

Tai phién hop, dai dién Vién kiém sat nhan dan cép cao tai Thanh phé Ho
Chi Minh tham gia phién hop dé nghi Toa an cip phuc thim khong chap nhan
khang céo ctia 6ng Nguyén Kiéu H2 13 nguoi ké thira quyén, nghia vu td tung
ctia nguyén don ba Kiéu Thi M; giit nguyén quyét dinh so tham.



XET THAY:

Pon khang cao caa 6ng Nguyén Kiéu H2, 1a nguoi ké thira quyén, nghia
vu td tung cua nguyén don ba Kiéu Thi M, ndp trong thoi han va ding thi tuc
theo quy dinh cua B luat T tung dan su nén hop 1€, duoc xem xét theo thu tuc
phuc tham:

[1] Tai Pon khéi kién ngay 15/3/2018, nguyén don ba Kiéu Thi M yéu
cau hiy Hop ddng ting cho nha (toan bo phan nha thudc s hitu cta bén ting
cho cua can nha 7A/5/21 du:ong TT, Phuong 14, Quén 10, Thanh pho Ho6 Chi
Minh) s6 028386/HD-TCN ngay 07/9/2005 gitta ba Kiéu Thi M va ong Nguyen
Ngl da dugc cong ching ching nhan tai Phong Cong chimg sé 4, Thanh phd
Hb Chi Minh, véi Iy do ba M cho rang hop dong nay khong dung véi ¥ chi cia
ba do bi lra d6i. Ngay 16/4/2018, nguyén don ba Kiéu Thi M c6 Pon khdi kién
bd sung yéu cau hay Hop dong ting cho nha (toan bd cin nha 7A/5/21 duong
TT, Phuong 14, Quan 10, Thanh phé H6 Chi Minh) sé 14077/HP-TCN ngay
17/4/2007 gitta 6ng Nguyén Ngl va ba Nguyén Thi Bach Ng d3 duoc cong
chtng chimg nhan tai Phong Cong chimg sé 4, Thanh phé H6 Chi Minh, véi 1y
do ba M cho rang: Do hop dong cong chimg tang cho nha s6 028386/HD-TCN
ngay 07/9/2005 khong dting ¥ chi ctia ba nén hgp dong cong ching ting cho nha
s6 14077/HP-TCN ngay 17/4/2007 1a khong c6 gia tri phap 1y; mat khac, khi ky
hop déng cong ching tang cho nha s6 14077/HP-TCN ngay 17/4/2007, 6ng
Nguyén Ngl di 74 tudi nhung khong dugc giam dinh tam than va khong co
nguoi lam ching. Theo do, Toa an cap so tham da xac dinh quan hé tranh chép
ciia vu an 13 “Yéu cau tuyén bd van ban cong ching vo hiéu” va thu 1y giai
quyét vu an, 13 dGng quan hé phap luat tranh chap va dung thim quyén theo quy
dinh phap luat.

[2] Trong qué trinh tham gia giai quyét vu an, nguyén don ba Kiéu Thi M
chét ngay 01/8/2019; Toa an cap so tham di xac dinh duoc nhimg ngudi ké thira
quyén, nghia vu to tung ciia bd M trong viéc tham gia to tung vu an theo quy
dinh tai khoan 1 Diéu 74 cua Bo luat T6 tung dan su. Tai cac ban khai cua bi
don Phong Cong chimg sd 4, Thanh phd HO Chi Minh, c6 yéu cau Toa 4n ap
dung thoi hiéu khoi kién d6i v6i khoi kién cua nguyén don ba Kiéu Thi M yéu
cau huy Hop ddéng cong chimg ting cho nha sd 028386/HD-TCN ngay
07/9/2005 va Hop ddng cong ching tang cho nha s6 14077/HP- TCN ngay
17/4/2007 vi thoi hiéu khoi kién dd hét. Tai ban khai coa nguoi co quyén loi,
nghia vu lién quan ba Nguyén Thi Bach Ng ciing c6 yéu cau Toa an ap dung
thoi hiéu khoi kién dbi voi khai kién cua nguyén don ba Kiéu Thi M yéu cau
hay Hop dong cong ching ting cho nha sb 028386/HD-TCN ngay 07/9/2005 va
Hop dong cong chung tang cho nha s6 14077/HD-TCN ngay 17/4/2007 vi thoi
hiéu khoi kién da hét. Toa an cap so tham xac dinh yéu ciu ap dung thoi hi¢u
ctia bi don Phong Cong chimg sd 4, Thanh phd HO Chi Minh va ngudi c6 quyén
loi, nghia vu lién quan ba Nguyén Thi Bach Ng nhu trén thudc truomg hop duge
ap dung quy dinh cua B9 luat Dan su vé thoi hiéu, 1a ding.
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[3] V& thoi higu khoi kién cua nguyén don yéu cau tuyén bd vo hiéu doi
v6i hop dong cong chung tang cho nha so s6 028386/HD-TCN ngay 17/4/2007
tai Phong Cong chung s6 4, Thanh pho H6 Chi Minh, nhan thay;

[3.1] Qua xem xét céc tai lidu, ching cir ¢6 trong HO so vu an thé hién,
cn nha s6 7A/5/21 dudng TT, Phuong 14, Quan 10, Thanh phd H6 Chi Minh
do ba Nguyén Thi Bach Ng dang dung tén chu s¢ hitu theo G1ay ching nhéan
quyén st dung dat quyén so hitu nha ¢ va tai san khac gan lién voi dat s6 BG
123504 vao s6 s6 CHO00671 ngay 02/8/2011 cua Uy ban nhan dan Quan 10,
Thanh phé Ho Chi Minh. Cén nha nay c6 sy thay d6i vé hién trang so voi Gidy
chtrng nhan quyén s hitu nha ¢ va quyén st dung dat ¢ sé 14620/2000 ngay
28/11/2000 do Uy ban nhan dan Thanh phé H6 Chi Minh cdp cho dng Nguyén
Ngl va ba Kiéu Thi M. Trén co s Gidy phép xdy dung sd 794/GPXD — UB
ngdy 24/6/2010 do Uy ban nhan dan Quan 10, Thanh phé H6 Chi Minh cip va
Bién ban kiém tra hoan thanh céng trinh xay dung gitta cac bén ba Nguyén Thi
Bach Ng, Céng ty TNHH XD DD va CN T.T.P., Céng ty TNHH TV TK XD
T.P., trong d6 thé hién ba Nguyén Thi Bach Ng 1a chu dau tu xdy dung cong
trinh can nha sd 7A/5/21 dudng TT, Phuong 14, Quan 10, Thanh phdé HO Chi
Minh. Nhu vy, di ¢ du co so xac dinh, ba Nguyén Thi Bach Ng da stra chira
nha s6 7A/5/21 duong TT, Phuong 14, Quan 10, Thanh phd H6 Chi Minh vao
nam 2010. Tai thoi diém nay, ba Kiéu Thi M va 6ng Nguyén Ngl sinh song
cling ba Ng tai cin nha nay nhung 6ng Ng1 va ba M khong c6 ¥ kién khiéu nai,
khoi kién viée stra chita, Xay dung nha cua ba Ng.

[3.2] Nhu vay, dbi chiéu véi cac quy dinh coa Bo luat Dan sy vé thoi
hiéu, tai khoan 1 Piéu 136 B luat Dan sy nam 2005 quy dinh: “Thoi hiéu yéu
cau Toa dn tuyén bo giao dich dan sw vé hiéu dwoc quy dinh tai cdc Piéu tir
Piéu 130 dén 134 cua Bé ludt nay la 02 nam, ké tir ngay giao dich déan su dwoc
xdc lap”; tai khoan 1 Piéu 132 Bo luat Dan sy nam 2015 quy dinh: “Thoi hiéu
yéu cau T oa dn tuyén bé giao dich ddn sw vé hiéu dwoc quy dinh tai cdc Diéu
125, 126, 127, 128, 129 cua B¢ ludt nay la 02 nam ... b) Nguoi bi nham lan, b
ltra doz biét hodc phai biét giao dich dwoc xdc ldp do bi nham lan do bi lwa
doi...”, Toa an cap so tham xac dinh khai kién cua nguyén don yéu cau tuyén bd
vo h1¢u d6i voi hop dong cong chimg ting cho nha s6 028386/HD-TCN ngay
17/4/2007 tai Phong Céng chimg s6 4, Thanh phé H6 Chi Minh, da hét thoi
hiéu, nén dinh chi giai quyét vu an 13 c6 can cir, diing quy dinh phép luét.

[4] T nhitng phén tich, nhan dinh néu trén xét thay, khang cdo caa 6ng
Nguyén Kiéu H2, 1a nguoi ké thira quyén, nghia vu t6 tung ctia nguyén don ba
Kiéu Thi M, 1a khong c6 co sé. Nén Hoi dong phiic tham thdng nhit voi quan
diém dé nghi cua Kiém sat vién tham gia phién hop, khdng chip nhan khang céo
ctia 6ng H2, giit nguyén Quyét dinh dinh chi giai quyét vu 4n dan sy so tham sb
1241/2021/QDST-DS ngay 15/12/2021 cta Toa 4n nhan dan Thanh ph HO Chi
Minh.



[5] D6i voi nhitng yéu cdu cta nhitng ngudi ké thira quyén, nghia vu to
tung ciia nguyén don ba Kiéu Thi M vé viéc bo sung yéu cau khoi kién ciia ba M
da duoc Toa an cap so tham xac dinh 13 vuot qua pham vi khoi kién cua nguyén
don theo quy dinh tai khoan 1 Diéu 5 va khoan 1 Diéu 47 Bo luat T6 tung dan
su nam 2015, néu cac duong su tiép tuc cd yéu cau giai quyét thi phai co6 don
khoi kién va thue hién cac tha tuc td tung yéu cau Toa an giai quyét bang vu an
dan sy khac theo quy dinh phap luat.

[6] V& an phi dan sy phac tham: Ong Nguyén Kiéu H2 phai nép 300.000
ddng theo quy dinh tai khoan 1 Diéu 29 Nghi quyét sé 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban Thuong vu Quéc héi.

Vi cac lé trén;
QUYET PINH:
Can ctr vao diém a khoan 5 va khoan 6 Diéu 314 Bo luat TH tung dan su;

1- Khong chip nhan yéu cau khang cdo cua ong Nguyén Kiéu H2 la
ngudi ké thira quyén, nghia vu té tung ctia nguyén don ba Kiéu Thi M;

Giit nguyén Quyét dinh dinh chi giai quyét vu an dan su so tham sé:
1241/2021/QDST-DS ngay 15 thang 12 nam 2021 cua Toa an nhan dan Thanh
phb HO Chi Minh.

2- V& an phi dan su phac tham: Ong Nguyén Kiéu H2 phai nop 300.000
dong; nhung duoc trir vao so tién 300.000 dong tam tGmg an phi dan su phic
tham 6ng H2 da ndp theo Bién lai thu s6 0001432 ngay 28/12/2021 cta Cuyc Thi
hanh 4n dan sy Thanh phd H6 Chi Minh; 6ng H2 d3 ndp du an phi dan sy phac
tham.

3- Quyét dinh nay c6 hiéu luc phap luat ké tir ngay ra quyét dinh.

Noi nhén: , TM. HQI PONG PHUC THAM

- Toa 4n nhén dén i cao; ' THAM PHAN — CHU TQA PHIEN HOP
- VKSND cap cao tai TP. H6 Chi Minh;

- TAND Thanh phé H Chi Minh;

- VKSND Thanh phé H6 Chi Minh;

- Cuc THADS Thanh ph6 Ho Chi Minh;

- Puong sy;

- Luu VP, HS, 22b, HQ.

P4 Pinh Thanh



