TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap - Tu do - Hanh phiic

Ban 4n s6: 254/2023/HNGD-PT
Ngay: 08/3/2023
V/v: Tranh chap ly hon.

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xiv phiic thim gom cé:

Thiam phdn - Chii toa phién toa: Ba Quach Thanh Binh

Cdc Tham phan: Ba bang Thi Bich Loan
Ba V6 Thi My Hanh

- Thu ky phién toa: Ba Nguyén Thi Thu Van - Thu ky Toa 4n nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vién kiém sdt nhan dén Thinh phé Ho Chi Minh tham gia
phién toa: Ba Tran Thi Thuy Ai - Kiém sat vién.

Vao ngay 08 thang 3 nam 2023, tai tru s6 Toa an nhan dan Thanh phé Ho
Chi Minh, xét xu phuc thdm cong khai vu an thu Iy s6 155/2022/TLPT-HNGD
ngay 07/12/2022 vé viéc “Tranh chap ly hon”.

Do Bin 4n hon nhan va gia dinh so thAm s6 14/2022/HNGD-ST ngay
12/8/2022 cua Toa an nhan dan Quan Q2, Thanh pho H6 Chi Minh bi khang
cao.

Theo Quyét dinh dua vu 4n ra xét xur phuc tham s6 422/2023/QD-PT
ngay 08/02/2023 va Quyét dinh hodn phién toa sé 1985/2023/QDPT-HNGD
ngay 27/02/2023, gitra cac duong su:

Nguyén don: Ba Phung Thi Ngoc T, sinh ndm 1993

bia chi: X1, xa X2, huyén HI, tinh Long An.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ba Lé Thi
Cong D - Luat su cua Cong ty Luat TNHH MTVX3, thuoc Poan Luat su
Thanh phé H6 Chi Minh.

Dia chi: X3, Phuong P1, Quan Q1, Thanh ph H6 Chi Minh.

Bi don: Ong Chau Lé Nhuan P, sinh nim 1993

Dja chi: X4, Phuong P2, Quan Q2, Thanh phé H6 Chi Minh.

Pia chi lién lac: 212/75/14 Nguyén Thién Thuat, Phuong 3, Quan Q2,
Thanh phé H6 Chi Minh.



Ngudi bao vé quyén va loi ich hop phap cua bi don: Ong Tran Viét D -
Luat su cia Chi nhdnh Van phong luat su Y1, thuoc Poan Luat su Thanh phé
H6 Chi Minh.

Pia chi: X5, Phuong P3, Quan Q3, Thanh phd HO Chi Minh.

Nguoi khdng cdo: Ong Chau Lé Nhuan P.
NOI DUNG VU AN:

Theo don khoi kién va cdc bdan tw khai, nguyén don - ba Phung Thi
Ngoc T trinh bay:

- V& quan hé hon nhan: Ba va éng Chau Lé Nhuén P tu nguyén ding ky
két hon theo Gidy chimg nhan két hon sé X6do Uy ban nhan dan Phuong P2,
Quan Q2, Thanh phé H6 Chi Minh cdp ngay 23/02/2018. Ngay tir khi chwa
dang ky két hon, ba da nhiéu lan phat hién 6ng P khong chung thily, ¢ tinh
cam v6i nhitng nguoi phu nit khac, tuy nhién ba chip nhan tha thir va cho 6ng
P co hoi stra ddi. Sau khi két hon, vo chong cing chung song tai nha b me
ctia ba & tinh Long An. Qu4 trinh chung sdng, 6ng P thuong xuyén di sém vé
khuya, khong danh thoi gian cho viéc cham soc vo con, thuong xuyén tu tap
an nhau. Moi chi tiéu sinh hoat hang ngay cua gia dinh, 6ng P dé mdc ba phai
tw lo, chi khi nao ba qua kho khan va yéu cau thi 6ng P méi dua tién cho ba dé
phu ba nu6i con. Thoi gian gan day ba tiép tuc phat hién ong P khong chung
thuy, van qua lai tinh cam v6i nguoi phu nit khac. Cude song vo chdng ngay
cang mau thuln, thuong xuyén cii v nhau, nhiéu 1an vo chong d tir hoa giai
han gan hanh phuc gia dinh nhung khong co két qua. Tu thang 02/2022 dén
nay vg chong da ly than, manh ai nay lo, 6ng P vé gia dinh bd me & Quan Q2
dé sinh séng. Nay nhan thiy cudc séng vo chong dd mau thuan tram trong,
tinh cam khong con, khong c¢6 kha ning han gin dé tiép tuc chung séng nén ba
1am don yéu cau dugc ly hon véi éng P.

- V& con chung: Vo chdng c6 01 con chung 1a tré¢ Chau Phing Anh
K(sinh ngay 23/01/2020). Tt ngay sinh ra tré K di séng cing voi ba tai Long
An, tré K duoc di hoc tai Truong Mam non Uc Chéu, hang ngay ba 1a nguoi
dua don con di hoc. Hién nay ba dang lam vi¢c cho Cong ty TNHH MTV
Thuong mai Du lich phat trién xanh va Céng ty TNHH MTV Y2, mirc thu
nhdp hang thang 1a 15.000.000 dong/thang nén du diéu kién de nuoi con. Do
vay, ba yéu cau dugc truc tiép nuéi dudng con chung, viéc cap dudng nudi
con khong yéu cau Toa an giai quyet

- V& tai san chung: Khong yéu cau Toa an giai quyét.

Tai cdc ban ty khai, bi don - ong Chdu Lé Nhudn P trinh bay:

- V& quan hé hon nhan: Ong va ba Phung Thi Ngoc T ty nguyén ding ky
két hon theo Gidy ching nhan két hon sé X6 do Uy ban nhan dian Phuong P2,
Quan Q2, Thanh ph H6 Chi Minh cip ngay 23/02/2018. Sau khi két hon 6ng
ba sinh séng tai nha gia dinh vo & tinh Long An. T liic bat dau két hon thi
cudc song vo chong da phat sinh méau thuan, tuy nhién sau dé trong qué trinh
chung sdng hai bén da ty hoa giai dugc. Pén khi ba T mang bau con thir hai
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(khoang thang 02/2022) thi vo chong lai tiép tuc phat sinh mau thuin tram
trong. Nguyén nhan phat sinh méu thuin 1a do 6ng P ¢ ré, ba T chi cham chut
lo lang cho gia dinh ngoai, con gia dinh noi thi khéng quan tam. _Ngoai ra ong
P ¢6 mot nguoi ban quen tur trude khi ket hon, sau nay hai bén van gitr lién lac.
Nhiing lac 6ng P gap bé tic trong cudc sdng, ong khong thé chia sé voi ba T vi
ba T khong chiu lang nghe, vi v@y 6ng P c6 di an udng, chia s¢ voi nguoi ban
ctia 6ng. Do vo chong mau thuin cdi vd nhau nén ong ba da séng ly than tir
khoang thang 02/2022 cho dén nay. Tuy nhién, 6ng van con thuong vo con vi
vay ong khong dong ¥ ly hon, yéu cau duoc doan tu gia dinh.

- V& con chung: Vo chong ¢6 01 con chung 1a tré Chau Phung Anh
K(sinh ngay 23/01/2020). Trong trudong hop Tda an giai quyét cho vo chdng
ly hon thi dng yéu cau duoc truc tiép nudi dudng con chung, khong yéu cau ba
T cép dudng nudi con.

- V& tai san chung: Khong yéu cau Toa an giai quyét.

Tai Ban 4n hon nhén va gia dinh so tham sé 14/2022/HNGD-ST ngay
12/8/2022 cua Toa an nhan dan Quan Q2, Thanh phd H6 Chi Minh da quyét
dinh:

“Cin clr khoan 1 Diéu 28, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu
39, khoan 2 Diéu 92, Piéu 273 B6 luat T6 tung Dén su.

Can ct Dicu 19, Dicu 56, Dicu 58, Diéu 81, Dicu 82, Dicu 83, Diéu 84
Luat Hon nhan va Gia Dinh.

Cin cir Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
mure thu, mién gidm, thu, ndp, quan 1y va st dung 4n phi va 1& phi Toa an.

Can ct Diéu 26 Luat Thi hanh 4n Dan Su.

1. Chip nhan yéu cau khoi kién ctia nguyén don ba Phung Thi Ngoc T.

- V& quan hé hon nhan: Ba Phung Thi Ngoc T duoc ly hon v6i 6ng Chau
L& Nhuén P.

- V& con chung: Giao con chung 13 tré Chéau Phung Anh K(sinh ngay
23/01/2020) cho ba Phung Thi Ngoc T tryc tiép nudi dudng. Viéc cap dudng
nudi con khong yéu cau Toa an giai quyét.

Ong Chau Lé Nhuan P duoc quyén dén thaim nom con va phai c6 nghia
vu cham sdc, gido duc, nudi dudng con chung.

Vi loi ich cta con, khi ¢6 yéu cau ctiia mot hodc ca hai bén, Toa an co6 thé
quyét dinh thay d6i nguoi truc tiép nudi con hodc viée cap du:ong nuoi con.

- V& chia tai san: Khong yéu cau Toa an giai quyét. ..

Ngoai ra ban an con tuyén veé an phi, quyén va thoi han khang céo.

~ Ngay 25/8/2022, 6ng Chau Lé Nhuéan P khang cao mot phan ban an so
tham, d€ nghi Toa an cap phic tham xem x¢&t, giao tré Chau Phung Anh K cho
ong truc ti€ép nudi dudng.

Tai phién toa phiic thim:
* Nguyen don - ba Phung Thi Ngoc T trinh bay: D¢ nghi gitr nguyén ban
an so tham.



* Bi don - ong Chau Lé Nhudn P trinh bay: Gitt nguyén yéu cau khang
cao, dé nghi duoc tryc tiép nudi dudng tr¢ Chau Phung Anh Khoi, khong yéu
cau ba T phai cap dudng nudi con.

* Nguoi bdo vé quyén va loi ich hop phdp ciia bi don - Ludt sw Tran Viét
D tranh luan:

Cho dén thoi diém hién nay thi ong P va ba T ¢6 02 ngudi con chung la
Chéu Phung Anh Kva Chéu Phung Bao A. 6ng P khang cao yéu cau dugc truc
tiép nudi dudng tré K, khong yéu cau ba T cap dudng nudi con chung, vi tinh
cam thiéng liéng cha con. dng P ¢6 noi & on dinh, gia dinh ngoai cha con c6 ba
nodi, chu ut yéu thuong; ong P c6 hop dong lao dong dai han véi muc luong
30.000.000 dbng/thang, c6 du thoi gian dua don, cham soc con. tré K dang hoc
0 Truong Mau gido Mai Anh, di quen moi truong song néu thay d6i moi
truong song s& anh huong dén tdm 1y cua tré. tré K rit mén cha, ba noi, chu ut
va nhiing nguoi than trong gia dinh, 6ng P s& nudi day tré phat trién thanh
cong dan tét trong x3 hoi. ba T hién dang nudi con nho nén néu giao tré K cho
ba T nudi dudng thi s€ kho khan trong viéc cham séc con. Ngoai ra, Long An
1a nong thén, co kénh rach nén diéu kién cham soc, vé trudong hoc, y té co
phan han ché, khong bang Thanh phé H6 Chi Minh. Bén canh d6 viéc mdi
nguoi nudi mot tré s€ tao dleu kién qua lai thim nom dé anh em rudt khang
khit véi nhau trong cudc sdng. Do do, dé nghi Hoi dong xét xtr khong chap
nhan yéu ciu nudi con ctia ba T, giao tré K cho ong P truc tiép nudi dudng.

* Bj don - 6ng Chdu Lé Nhudn P khéng b6 sung thém.

* Ngwoi bdo vé quyén va lgi ich hop phdp ciia nguyén don - Ludt sw Lé
Thi Cong D tranh ludn:

Trong don khang cdo 6ng P cho ring Toa an cdp so thim di bo sot,
khong xem xét, toan di¢n khach quan cac ching ctr ...khi giao tré K choba T
nuoi dudng, nhung khong dua ra bat ¢t Iy do nao vé viéc Tda an cap so thim
da xét xu khong dung va khong co tai li€u, chung cir nao chiing minh ba T
khong du diéu kién dé truc tiép nudi con. tré K tir khi sinh ra cho dén khi bi
ong P tu y dwa 1én Thanh phé HO Chi Minh déu do ba T truc tiép nudi dudng,
cham soéc, tré dugc di hoc tai truong mam non Uc Chau va phat trién tot. ba T
¢6 chd & on dinh, c6 ngudn thu nhap tir hai cong ty: Cong ty TNHH MTV
Thuong mai Du lich phat trién xanh va Cong ty TNHH MTV Y2 véi muc
lwong hién tai khoang 45.000.000 dong/thang. ba T lam viéc cho cong ty gia
dinh nén duoc tao diéu kién tbi da vé thoi gian dé truc tiép cham séc, dua don
con. 6ng P ty ¥ dua con 1én Thanh phé HO Chi Minh nhung chu yéu dé ba noi
chim soc, dua dén chtr khong phai ong P truc tiép cham soc, dwa don con.

ong P ¢o noi & xac dinh chir khong phai 6n dinh (vi 1a nha thué). Ho so
ong P nép & Tda an cép so tham cod xac nhin di dugc nang luong lén
30.000.000dong/thang tir thang 7/2022 nhung tai phién toa hom nay ong P lai
khang dinh nang luvong tir thang 2/2023. Mit khac khi tra ciru trén hé thong
thué ctia cong thong tin dién tr qudc gia thi Cong ty TNHH hoa don dién tir
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Asian d3 d6i tén thanh Cong ty TNHH Thuong Mai Dich Vu Triple K tir ngay
18/6/2022 nhung theo quyet dinh nang luong ngay 01/02/2023 ma ong P nop
cho Toa an cap phuc tham thi van st dung chit ky cta nguoi dai dién theo
phap luat va con déu ctua Céng ty TNHH hoa don dién tir Asian 13 khong phu

hop.
* Nguyén don - ba Phing Thi Ngoc T khéng bé sung thém.

* Dai dien Vien kiém sat nhdan dan Thanh phé Hé Chi Minh phdt biéu
quan diém gidi quyet vu dn:

- V& thu tuc t6 tung: Tham phan, Hoi dong xét xir va cac duong su da
thuc hién dung theo quy dinh cua B0 luat td tung dan su.

- Vé thoi han khang céo: Khang cao cta ong P lam dtng thoi han luat
dinh.

- Vé noi dung khang cdo: Can cit vao cac tai liéu, ching cr ¢6 trong hd
s0 vu 4n va két qua tranh ludn tai phién toa, nhan thiy cho dén thoi diém ba T
khoi kién yéu cau xin ly hon thi ba T va ong P ¢6 mot con chung tén Chau
Phung Anh Khoi, sinh ngay 23/01/2020. Theo quy dinh tai khoan 3 Diéu 81
Luat Hon nhan va Gia dinh ndm 2014, quy dinh vé viéc chim soc, nudi dudng,
giao dyc con sau khi ly hon thi: “...Con dudi 36 thang tuéi dwoc giao cho me
truec tiép nudi, triv triueong hop ngu"m me khong du diéu kién dé tryc tiép trong
nom, cham soc, nuoi dwong, giao duc con hodc cha me co thoa thudn khdc
phit hop véi loi ich cia con...”. Xét thay 6ng P khang cdo nhung khong xudt
trinh dugc tai liéu, ching ctr nao vé viéc ba T khong du diéu kién dé truc tiép
nudi con, nén viéc Toa an cdp so tham giao tré K cho ba T truc tiép nudi
dudng 1a cd cin ctr dung phap luat. Do d6, dé nghi Hoi déng xét xir can ctr
khoan 1 Piéu 308 B luat t6 tung dan sy nim 2015, khong chdp nhan khang
c4o cia 6ng P, giir nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong hé so vu an dugc tham tra tai
phién tda va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xtir nhan
dinh:

[1] V& thoi han khang céo: Pon khang céo cua 6ng Chau Lé Nhuédn P lam
trong thot han luat dinh.

[2] V& ndi dung:

[2.1] V& quan hé hon nhan: Cin cir Gidy chirng nhan két hon sé X6do Uy
ban nhan dan Phuong P2, Quan Q2, Thanh phé H6 Chi Minh cip ngiy
23/02/2018 thi ba T va ong P két hon hop phap. Toa an cip so thim nhan dinh
vo chong ba T, ong P da khong con tinh cam, mau thudn trAm trong, khéng co
giai phap dé han gan hanh phiic, vo chong da song ly than, khong con quan
tam, cham soc, giup d& 1an nhau... nén quyét dinh chap nhan yéu cau xin ly
hon ctia ba T 1a ¢6 can cu, ding phap luat.
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[2.2] V& viéc nudi con: Can ctr Giy khai sinh s6 29 do Uy ban nhan dan
Phuong P2, Quan Q2, Thanh phé H6 Chi Minh cap thi tré Chau Phung Anh
Khéi, sinh ngay 23/01/2020 1a con cua ba T va 6ng P.

Xét thiy, tir khi tré K dugc sinh ra thi do ba T va éng P cung tryc tiép
nudi dudng, cham séc tai Long An. Khi vo chong xay ra mau thuan thi ba T 1a
nguoi truc tiép cham soc, nudi dudng tré K, tré K dugc di hoc va phat trién tt.
Tda an cdp so thim nhan dinh tré K con nhoé dudi 36 thang tudi, ba T ¢o du
diéu kién dé truc tiép nudi dudng con, nén da chap nhan yéu cau cua ba T vé
viée duoc truc tiép nudi dudng tré K, khong yéu ciu ong P cap dudng nudi
con la c6 can ctr, dung phap luat.

Xét nguyén vong duoc truc tiép nudi con cua ba T va 6ng P déu xuét phat
tur tinh thuong va trach nhiém ddi véi con. Can clr vao céc tai liéu, ching cu
c6 trong hd so vu 4n va céc tai lidu do cac bén duong su cung cap, thi ba T va
ong P déu co6 du diéu kién dé truc tiép nudi con nhu: chd &, thu nhap on
dinh... Tai phién toa phuc tham ong P khang cao khong ddng ¥ giao con cho
ba T truc tiép nudi dudng va cung cip cho Tda an cac tai liéu ching cir chiing
minh 6ng P c6 du diéu kién nuoi dudng con nhu: Pon xin x4ac nhan viéc lam,
Hop dong lao dong, Quyét dinh nang luong, cac bién lai dong tién hoc cho
con, cac hinh anh..., nhung khong cung cap dugc tai liéu ching cr nao moi
chung minh viéc ba T khong du diéu kién dé truc tlep trong nom, cham soc,
nudi dudng, gido duc con, do do khong co can cir chap nhan yéu cau khang
céo cua ong P vé viée duoc truc tiép nudi dudng tré K.

[2.3] V& tai san chung: Khong yéu cau Toa 4n giai quyét.

Tt nhitng nhan dinh trén, can cr khoan 1 Diéu 308, Bo luat td tung dan
su nam 2015, khong chap nhan y€u cau khang c4o cua ong P, gilt nguyén ban
an so tham.

[3] Vé an phi dan sy phuc tham: Do Toa an cip phuc tham giir nguyén
ban an so tham, nén 6ng Chéu L& Nhuén P phai chiu an phi dan sy phuc tham
1a 300.000 dong.

Vi cac lé tren,

QUYET PINH:

Can ct khoan 1 Piéu 308 BoO luat ‘56 tung dan su ném 2015; 7
‘ Can ctr vao Khoén 1 biéu 28; diém‘a khoan 1 Dbiéu 3,5; diém a khoan 1
bicu 39; khoan 4 Dbiéu 147; khoan 1 Diéu 148 B luat T6 tung dan sy nam
2015;



Cin clr vao Diéu 19, Piéu 56, Diéu 58, Piéu 81, Diéu 82, Diéu 83 va
Diéu 84 Luat Hon nhan va Gia dinh nim 2014;

Cian ctr Luat Phi va 1& phi; Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 ciua Uy ban Thuong vu Quéc hoi quy dinh vé mure thu, mién, giam,
thu, ndp, quan ly va sir dung &n phi va I¢ phi Toa an;

Can cu Luat Thi hanh an dan su,

1. Giit nguyén Ban 4n hon nhéan va gia dinh so thim s6 14/2022/HNGD-
ST ngay 12/8/2022 cua Toa an nhan dan Quan Q2, Thanh pho H6 Chi Minh.

Chap nhan yéu cau khai kién cua nguyén don ba Phung Thi Ngoc T.

- V& quan hé hon nhan: Ba Phung Thi Ngoc T duoc ly hon v6i ong Chau
Lé Nhuén P.

- V& con chung: Giao con chung 13 tré Chéu Phung Anh K(sinh ngay
23/01/2020) cho ba Phung Thi Ngoc T truc tiép nudi dudng. Viéc cap dudng
nudi con khong yéu cau Toa an giai quyét.

Ong Chau Lé Nhuan P duoc quyén dén thaim nom con va phai c6 nghia
vu cham sdc, gido duc, nudi dudng con chung.

Vi loi ich cta con, khi ¢6 yéu cau ctia mot hodc ca hai bén, Toa an co thé
quyét dinh thay d6i nguoi truc tiép nudi con hodc viée cap dudng nudi con.

- V& chia tai san: Khong yéu cau Toa an giai quyét.

2. V& an phi:

2.1. An phi dan sy so tham: Ba Phung Thi Ngoc T phai chiu 300.000 (Ba
tram ngan dong) ddng, nhung dugc trir vao s tién tam tGng an phi da nop la
300.000 dong (Ba trim ngan dong) theo bién lai thu tam tng an phi, 16 phi Toa
an sb6 X7 ngay 01/4/2022 ciaa Chi cuc Thi hanh &4n dan su Quan Q2, Thanh
phé H6 Chi Minh. Ba Phung Thi Ngoc T di ndp di an phi dan su so tham.

2.2. An phi dan su phtc tham: Ong Chau Lé Nhuan P phai chiu 300.000
(Ba trim ngan) dong, nhung dugc trir vao sd tién tam Gng an phi da ndp la
300.000 (Ba tram ngan) dong theo bién lai thu tam ung 4n phi, 1& phi Toa an
s& AA/2021/0007543 ngay 05/9/2022 ctia Chi cuc Thi hanh an dan sy Quén
Q2, Thanh phé Hd Chi Minh. Ong Chau Lé Nhu4n P d3 ndp du an phi dan sy
phuc tham.

Trudong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan su thi nguo1 dugce thi hanh an dan sy, ngudi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh an, quyén yéu ciu thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9
Luat Thi hanh 4n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh
tai Diéu 30 Luét Thi hanh an dan Su.

3. Ban 4n phuc thim c6 hiéu luc phéap luat ké tir ngay tuyén an.

THANH VIEN HQI PONG XET XU THAM PHAN
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CHU TQA PHIEN TOA

Vo Thi My Hanh  Dang Thi Bich Loan Quach Thanh Binh



Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN - CHU TQOA PHIEN TOA
- TAND Cép cao tai TP. HCM;
- VKSND Cép cao tai TP.HCM;
- VKSND TP. HCM;

- TAND Quan Q2;

- VKSND Quén Q2;

- Chi Cyc THADS Quéan Q2;

- UBND Phuong P2, Quan Q2;
- Sé Tu phap TP.HCM;

- Cac duong sy;

- Luu: TGP, ho so, (25).

Quach Thanh Binh
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