TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Bén 4n sb: 15/2020/LD-PT
Ngay 25/12/2020

V/v tranh chép vé tién luong, bao
hiém xa hoi va don phuong cham
dat hgp dong lao dong

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thim gom co:

Tham phdn - Chii toa phién toa: Ong Nguyén Pac Cudng.

Cdc Tham phdn: Ong Nguyén Minh Tén;

Ong Phan Tri Diing.

- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa an nhan dan tinh Binh

Duong.
- Dai di¢n Vién Kiém sdt nhén dan tinh Binh Dwong tham gia phién toa: Ong

Tran Van Bé - Kiém sat vién.

Ngay 25 thang 12 ndm 2020, tai try s¢ Toa 4n nhén dan tinh Binh Duong xét xur
phic tham cong khai vu én lao dong thu ly so 15/2020/TLPT-LD ngay 03 thang 11
nam 2020 vé€ viéc “franh chap tién luong, bao hiém xa hoi va don phwong cham dirt
hop dong lao dong”.

Do Ban én lao dong so tham s6 02/2020/LD-ST ngay 20 thang 8 nam 2020 cia
Toa an nhan dan thanh pho T, tinh Binh Duong bi khang cao, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phic thim sé 15/2020/QP-PT ngay
24/11/2020, gitra:

1. Nguyén don: Ba Dang Thi Tuong V, sinh ndm 1982; tra tai: Ap H, xa P,
huyén C, Thanh pho H6 Chi Minh; c6 mat.

2. Bi don: Cong ty TNHH Phong khdm Da khoa TTBC; tru s6: S6 T khu pho
A, phuong B, thanh pho T, tinh Binh Duong. Nguwoi dai dién hop phdp cia bi don:
Ong Nguyen Vian D, sinh,ném 1983; dia chi: T6 O, khu phdé M, phuong H, thi xa U,
tinh Binh Duong (theo Giay uy quyén ngay 17/6/2020); c6 mat.

3. Nguoi c6 quyén loi, nghia vu lién quan:

3. 1. Ong Nguyén Tién D, sinh nam 1966; dia chi: S6 T khu phd A, phuong B,
thanh pho T, tinh Binh Duong, c6 yéu cau giai quyét vang mat.

3. 2. Ba Nguyén Thi Ngoc P, sinh nam 1990; dia chi: S6 T khu phd A, phuong
B, thanh phd T, tinh Binh Duong, c6 yéu cau xét Xir vang mit.



4. Nguwoi lam chirng: (A)ng’Nguyén Ngoc T, sinh nam 1993; dia chi:,S(*) Y, hém
X, duong R, phuong P, thanh pho D, tinh Binh Duong, c6 yéu cau xét xtir vang mat.

5. Nguwoi khang cao: Cong ty TNHH Phong kham Da khoa TTBC 1a bi don
trong vu an.

6. Vién kiém sat khdang nghi: Vién truong Vién kiém sat nhan dan thanh phd T,
tinh Binh Duong.

NOQI DUNG VU AN:

* Theo Don khoi kién ngay 17/02/2020, nguyén don ba Dang Thi Tuong V (goi
tit la ba V) trinh bay: Ngay 14/10/2019 ba V dugc bac si Nguyén Tién D (goi tat 1a
béac si D) goi dién thoai bao ba V dén Céng ty TNHH Phong kham Pa khoa TTBC
(goi tat 1a Cong ty) dé trao doi viéc ba V s& lam viéc ban thoi gian voi muc luong
50.000 dong/gid, viéc théa thuan trén chi thoa thuan bang miéng khong c6 lap thanh
van ban. Ngay 21/10/2019, ba V chinh thirc vao lam viéc tai Cong ty, cong viéc phai
lam 13 diéu dudng. Thang 11/2019, Céng ty dwa cho ba V ban hop dong lao dong va
yéu cau ba V ky tén, muc dich 1a hop thirc héa chimg chi hanh nghé cho Cong ty du
diéu kién dé di vao hoat dong va ghi thoi gian hop dong 1a ngay 15/9/2019. Theo hop
dong lao dong ghi mdi thang Cong ty tra cho ba V muc luong 1a 5.000.000
ddng/thang, nhung thuc té ba V chi lam viéc ban thoi gian theo nhu thoa thuan véi bac
s D tai Cong ty, c6 6ng Nguyén Ngoc T 13 bac si lam chung véi ba V 1am chimg vé
diéu nay. Thoi gian lam viéc tai Cong ty, ba V 1udn hoan thanh nhiém vu. Nhung do
diéu kién gia dinh nén ngay 20/12/2019, ba V trinh bay véi bac si D xin nghi viéc tai
Cong ty tir ngdy 23/12/2019. Dén ngay 25/12/2019, ba V c6 giri email cho ba Nguyén
Thi Ngoc P 1a Chu tich Hoi déng quan tri cua Cong ty dé xin nghi viéc, dugc ba P tra
101 email chap nhan cho ba V nghi viéc vao ngay 23/ 12/2019 va dong ¥ tra tién luong
thang 12 cho ba V cung ngay nhan luong chung voi tat ca nhan vién Cong ty. Ngay
17/01/2020, Cong ty goi ba V dén nhan tién lwong, nhung bao ba V phai cho ba P vé
moi tra luong va dua cho ba V Pon xin nghi viéc dé ba V ky tén, dén chiéu ba P vé thi
khong dong v tra lwong cho ba V nén phat sinh tranh chip. Do d6, ba V khéi kién yéu
cau Cong ty phai thanh toan cho ba V cac khoan nhu sau:

- Thanh toén tién luong trong thoi gian ba V lam viéc, cu thé: Tién luong thang
11 ndm 2019 con ng la 800.000 dong va tién luong thang 12 nam 2019 1a 5.800.000
dong. Tong cong 1a 6.600.000 dong.

- Yéu ciu Cong ty phai cap cho ba V qquyé't’dinh thoi viéc. Qéng thot, truy dong
cac khoan bao hiém xa hoi bat budc, bao hiém that nghiép, bao hi€m y t€ cho ba V tr
ngay 15/9/2019 dén ngay 20/12/2019 theo quy dinh.

* Tai Ban ty khai ngay 07/7/2020, nguoi dai dién hop phdp cua bi don Cong ty
TNHH Phong kham Pa khoa TTBC la ba Nguyén Thi Lé Thu trinh bay: Ngay
15/9/2019, Cong ty TNHH Phong kham Da khoa TTBC (goi tat 1a Cong ty) voi ba
Ding Thi Tudng V ky két hop dong lao dong khong xac dinh thoi han, cong viéc phai
lam 13 diéu dudng, muc lwong thoa thuin 1a 5.000.000 ddng/thang. Nhung dén ngay
21/10/2019, ba V méi chinh thirc di 1am tai Cong ty. Ngay 23/12/2019, ba V tu y nghi
viéc khong c6 thong bao cho Cong ty va dén ngay 17/01/2020 thi ba V c¢6 Pon xin
nghi viéc, khong bao trude 45 ngay. Khi ba V nghi viéc khong bao, Cong ty déu co 1ap
bién ban ghi nhan su viéc. Viéc ba V cho rﬁng co thoa thuan voi bac si D lam viéc ban
thoi gian tai Cong ty v6i mirc lwong mdi gio 50.000 dong/gio, ciing nhu giri email cho
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ba P xin nghi viéc, Cong ty hoan toan khong biét va Cong ty khong dugc 6ng P va ba
P bao lai. Viéc ba V tu y nghi viéc khong bao trudce la don phuong chdm dut hop dong
lao dong trai phap luat, nén Cong ty khong ban hanh quyet dinh cho ba V thoi viéc.
Nay ba V khai kién, Cong ty ¢ y€u cau phan t6 yéu cau ba Ping Thi Tudng V ¢b
nghia vu tra cho Cong ty sb tién 8.653.846 dong do vi pham thoi giam béo trude 45
ngay (5.000.000 ddng/thang : 26 ngay x 45 ngay), khiu trir vao sb tién lwong thang 12
ndm 2019 ctia ba V 1a 2.788.461 dong thi ba V phai tra cho Cong ty s tién 5.865.385
dong.

* Tai Ban tw khai ngay 15/7/2020, nguoi co quyén loi, nghia vu lién quan éng
Nguyén Tién D trinh bay: Ong D 1a bac si ¢b van chuyén mén ctua Cong ty. Sau khi
Cong ty ky hop dong véi nguoi lao dong thi Cong ty s¢ giao nguoi lao dong lam viée
theo chuyén mon dugc giao. Theo hop ddng lao dong, ba V duoc tra lwong 5.000.000
dong/thang Tuy nhién, dé dam bao tét cong viéc nén ong B co thoa thuan ngoai hop
ddng 1a tra thém cho ba V theo gio lam viéc 50.000 dong/gid. Thoi gian dau, ba V
hoan thanh tét cong viéc nhung sau d6 ba V tu ¥ nghi viéc, khong lam ho so nghi viéc
theo dung trinh tw phap luat. Gitra 6ng D voi ba VvV khong xac 1ap bét ctr hop dong lao
dong nao ma chi hd trg chuyén méon va tai chinh dé nhan vién c6 dicu kién phuc vu
Cong ty lau dai. Ong B khong c6 yéu cau doc 1ap trong vu an va cd yéu cau giai quyét
vang mat.

* Ban t khai ngay 22/7/2020, ba Nguyén Thi Ngoc P trinh bay: Ba P 1a cha s
hitu cia Coéng ty TNHH Phong kham Pa khoa TTBC, nhung ba P khong quéan 1y diéu
hanh cong viéc hang ngay cta Cong ty. Ngudi quan 1y diéu hanh cong viéc hang ngay
cua Cong ty la nguoi dai dién theo phap luat cua Cong ty. Do do, tranh chip giira
Cong ty voi ba V, ba P khong biét va co yéu cau vang mit trong cac 1an t6 tung tai Toa
an.

* Tai Bién ban ldy 101 khai ngay 28/7/2020, nguwoi lam chitng éng Nguyén Ngoc
T trinh bay: Ong T vao 1am viéc tai Cong ty tir ngay 04/11/2019 dén ngay 20/02/2020
thi nghi viéc. Ong T 1a Bac si, con ba V 1a Piéu dudng lam chung Phong kham. Ong T
lam viéc ca ngay, con ba V lam viéc ban thoi gian. Luong cua ong T nhan tur Cong ty
vao ngay 15 hang thang bang tién mat, khi nhan luong c6 ky nhan vao bang luong.
Ong T khong biét gi vé viéc tranh chép gitta ba V v6i Cong ty. Ong T c6 yéu cau ving
mat trong cac lan to tung tai Toa an.

* Tai Ban an lao dong so tham sé 02/2020/LD-ST ngay 20/8/2020 cta Tda an
nhan dan thanh phd T, tinh Binh Duong da can ci Diéu 32, Piéu 39, Piéu 92, Diéu 94,
Diéu 95 cta Bo luat TH tung dan su; cac Diéu 37, 43, 90, 94, 96, 186, 202 clia Bo luat
Lao dong; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng
vu Qudc hoi khoa 14 quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va st dung
an phi, 1¢ phi toa an.

1. Chap nhan mot phan yéu cau khoi kién ciia nguyén don ba Dang Thi Tuong
\Y d01 v6i bi don Cong ty TNHH Phong kham Pa khoa TTBC vé viéc “Tranh chdp vé
tién lwong va don phwong cham dirt hop dong lao déng” .

~ Budc Cong ty TNHH Phong kham Da khoa TTBC tra cho ba Bang Thi Tuong

V s6 tién 6.600.000 dong (sau triéu sau tram nghin dong).
Ké tir ngay ban an c6 hiéu luc phap luat, nguoi dugc thi hanh an c6 don yéu cau
thi hanh an cho dén khi thi hanh xong, néu nguoi phai thi hanh an cham thi hanh thi
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con phai chiu khoén tién 13i ctia s6 tién con phai thi hanh 4n theo mirc 13i suat theo quy
dinh tai khoan 2 Diéu 468 cua B0 luat Dan su.

Cong ty TNHH Phong kham Da khoa TTBC va ba Dang Thi Tuong V ¢6 trach
nhiém dong tién truy bao hi€ém theo quy dinh phap luét.

2. Khéng chip nhan yéu cau ctia nguyén don vé viéc yéu cau Cong ty TNHH
Phong kham Pa khoa TTBC cap cho ba Pang Thi Tuong V quyét dinh thoi viéc.

3. Khéng chip nhan yéu cau phan t6 cua bj don Cong ty TNHH Phong kham
Pa khoa TTBC vé viéc budc nguyén don ba Pang Thi Tudng V ¢6 nghia vu tra cho
Cong ty TNHH Phong kham Da khoa TTBC sb tién 1a 8.653.846 dong do don phuong
cham dut hop dong lao dong trai luat.

Ngoai ra, ban an so tham con tuyén vé phan an phi lao dong so tham, vi¢c thi
hanh an khi c6 hi¢u lyc va quyén khang cio cho cac duong su.

Ngay 03/9/2020, Vién truong Vién kiém sat nhan dan thanh phd T c6 Quyét
dinh khang nghi phuc tham s6 03/2020/KNPT-LD ddi voi Ban 4n s6 02/2020/LD-ST
ngay 20/8/2020 ctia Toa 4n nhan dan thanh phd T, dé nghi Toa 4n nhan dan tinh Binh
Duong xét xtr phuc tham theo huéng hily ban 4n so tham do diéu tra, thu thap ching
ctr khong day du, vi pham nghiém trong khoan 4 Piéu 68, Dicu 95 ciia Bo luat T tung
dan su va DPiéu 14 cta Luat Giao dich dién ti.

Ngay 04/9/2020, nguoi dai dién theoqphép‘ luat cua bi dO‘Il’ la ba Nguyén Thi Lé
Thu c6 don khang c4o toan by ban an so tham, dé nghi Toa an cap phuc tham stra ban
an so tham theo hudng chap nhan yéu cau phan to cua bi don.

Tai phién toa phtc thdm, nguoi dai dién hop phap cta bi don van giit nguyén
yéu cau phan td va yéu cau khang cao ciia minh. Nguyén don ba V van giit nguyén yéu
cau khoi kién va khong dong ¥ v6i khang cdo cua bi don. Cac duong su khong cung
cap thém tai liéu, ching cr mdi va khong tu thoa thuan dugc véi nhau ve viée giai
quyet vu an.

Dai dién Vién Kiém sat nhan dan tinh Binh Duong ¢6 ¥ kién: Qua trinh thu 1y
giai quyét vu an, Tham phéan, Hoi dong xét xir, Thu ky va cac duong sy da chap hanh
dung cac quy dinh ctia Bo luat T tung dan su. Vé hudng giai quyét vu an, nhan thay:
Can ctr ndi dung cac email trao doi giita ba V véi Cong ty do ba V cung cap cho Toa
an va dia chi email cuia Cong ty do SO Y té tinh Binh Duong cung cép, cd cin cir xac
dinh ba V 1am viéc ban thoi gian tai Cong ty véi mirc lwong 50.000 dong/gid, chir
khong phai theo hop dong lao dong da ky. Cin cr ndi dung cic email va ndi dung
Quyét dinh vé viéc giai quyét thoi viéc theo nguyén vong CBNV ngay 23/8/2020, co
can ct xac dinh ba V nghi viéc tai Cong ty la do hai bén thoa thuan cham dut hop
ddng, viéc Cong ty cho rang ba V don  phuong cham dat hop dong lao dong 1a khong
co can cu. Cac thiéu sot ctia Toa an cap so tham duoc néu trong khang nghi di duoc
Toa 4n cap phuc tham khic phuc nén ndi dung khang nghi dua ra khong con phu hop.
Do vy, dai dién Vién kiém sat nhan dan tinh Binh Duong thay d6i noi dung khang
nghi 1a dé nghi Hoi ddng xét xir sira mot phan ban an so tham vé phan truy dong tién
bao hiém dé dam bao viéc thi hanh an.

Sau khi nghién ctru céc tai li€u, chung ctr c6 trong ho so vu an da dugc tham tra
tai phién toa, ¥ kién trinh bay cta cac bén duong su va quan di€ém cua dai dién Vién
kiém sat nhan dan tinh Binh Duong vé hudng gidi quyét vu an;
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NHAN PINH CUA TOA AN:

[1] Vé thu tuc tb tung: Khang nghi cua Vién truéng Vién kiém sat nhan dan
thanh phé T va Pon khéng cdo cua bi don Cong ty dugc thyc hién trong thoi han luat
dinh va nguoi khang cao dd thuc hién xong nghia vu ndp tién tam tng an phi phic
tham nén hop 1é.

[2] Vé quan hé phap luét tranh chap va thim quyén giai quyét: bay la vu an lao
dong vé “Tranh chdp tién lwong, bdo hzem xd hoi va don phwong cham dirt hop dong
lao dong trdi phdp ludt”, thudc thim quyén giai quyét ciia Toa an nhan dan thanh phd
T theo quy dinh tai khoan 1 Diéu 32, diém c khoan 1 Diéu 35, diém a khoan 1 Diéu 39
cua Bo luat TS tung dan su.

[3] Vé noi dung: Hai bén duong su déu théng nhat ba Pang Thi Tuong V vao
lam viéc tai Cong ty tir ngay 21/10/2019 dén ngay 23/12/2019 thi ba V nghi viéc. Tuy
nhién, ba V cho rang: Ba V 1am viéc ban thdi gian tai Cong ty voi cong viée 1a Diéu
dudng, mirc lvong 13 50.000 dong/gio; Hop dong lao dong sé 124/HPLD-2019 ngay
15/9/2019, Coéng ty dua cho ba V ky vao thang 11 cht khong phai ngay 15/9/2019;
dén ngay 20/12/2019, ba V trao d6i v6i Bac si P vé viéc xin nghi viéc tai Cong ty tir
ngay 23/12/2019 va dugc Béc si B dong y; sau d6, ba V gui email trao doi voi ba P 1a
Chu tich Hoi déng quan tri va dugc ba P dong ¥ nén ngay 23/12/2019 ba V nghi viéc
tai Cong ty; do trong thodi gian lam viéc, Cong ty con no tién luong ba V sd tién
6.600.000 dong, ngay 17/01/2020 ba V dén nhan nhung Cong ty khong thanh toan nén
ngay 03/02/2020 ba V gui don dén Phong Lao dong Thuong binh va Xa hoi thanh pho
T va sau d6 khoi kién yéu cau Toa an giai quyét budc Cong ty phai thanh toan; dong
thoi, ba V cho rang theo hop dong lao dong thi ché do bao hiém xa hoi, bao hiém y té
dugc thyc hién “theo quy dinh cua Ludt lao dong”, nhung Cong ty khong thuc hién
nén ba V yéu cau Cong ty phai truy dong bao hiém xa hoi, bao hiém y té cho ba V.
Cong ty cho rang: Ba V ky két Hop dong lao dong sé 124/HPLD-2019 véi Cong ty
vao ngay 15/9/2019, nhung dén ngay 21/10/2019 ba V méi dén Cong ty lam viéc, mirc
lwong thoa thuan 1a 5.000.000 dong/thang v6i cong viée 1a Pidu dudng; viéc ba V cho
rang c6 thoa thuin lam viéc ban thoi gian voi Béac si P theo mirc lwong 50.000
dong/gio, Cong ty hoan toan khong biét; ngay 23/12/2019, ba V nghi viéc khong bao
trudc 45 ngay la don phuong chim dut hop dong lao dong trai phap luat nén Cong ty
phan t6 yéu ciu budc ba V phai boi thuong s tién 8.652.846 ddng do vi pham thoi
gian bao trudc.

[4] Xét thay, tai “Pon dé nghi cap gidy phép hoat doi véi co sé kham bénh,
chita bénh ngay 10/10/2019” ctia Céng ty TNHH Phong kham Pa khoa TTBC gui So
Y té tinh Binh Dwong, “Bién bdn tham dinh ngay 13/12/2019” cia S¢ Y té tinh Binh
Duong do So Y té tinh Binh Duong cung cip cho Tda 4n nhan dan tinh Binh Duong
ngay 18/12/2020, thé hién: Pia chi email cua Cong ty TNHH Phong kham Pa khoa
TTBC, try so: S6 T khu phé A, phuong B, thanh phé T, tinh Binh Duong la
pkdktanthanhbinhchuan@gmail.com, khong phai la pktanthanhbinhchuan@gmail.com
nhu COng ty di ghi trong Diéu 1¢ cua Cong ty (but luc 45). Cho thay, dia chi email ma
ba V cung cip cho Toa &n chinh 1a dia chi email hién nay Cong ty TNHH Phong kham
Pa khoa TTBC dang st dung dé giao dich dién t.

[5] Xét thoi gian lam viéc va murc lwong cua ba V tai Cong ty, nhan thay: Cong
ty voi ba V déu thong nhat thira nhan ba V vao lam viéc tai Cong ty tir ngay
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21/10/2019 dén ngay 23/12/2019 thi ba V nghi viéc nén theo quy dinh tai khoan 3
Diéu 92 cua Bo luat TH tung dan sy thi ddy dugc xem la tinh tiét, su kién khong phai
chting minh. Céng ty cho ring: Theo Hop dong lao dong s6 124/HDLD-2019 ngay
15/9/2019 thi ba V lam viéc lién tyc tai Cong ty (trir chii nhat, 18, tét) theo hop dong
lao dong khong xac dinh thoi han, mirc lwong la 5.000.000 dong/thang (but luc 24,
25), nhung ngoai hop dong lao dong dugc ky két trudce khi ba V vao Cong ty lam viéc
hon 01 thang, thi Cong ty khong cung cap dugc chimg ctr nao khac dé ching minh. Ba
V khong thira nhén va cho rang: Ba V lam viéc ban thoi gian tai Cong ty vdi muc
lwong 50.000 dong/gid. Xét thy, theo ndi dung Phiéu linh lvong thang 11 nam 2019
ma Coéng ty théng bdo cho ba V, dugc ba V cung cip cho Toa an (but luc 08a), thé
hién: Luong co ban cta ba V 1a 12.000.000 ddng/30 ngay cong trong thang; thang 11
nim 2019, s6 ngay lam viéc thuc té cua ba V 13 21 ngay, luong chinh thuc té 1a
7.600.000 dong (chua giam trir BHXH, BHYT, BHTN 10,5% va Poan phi 1%); theo
thong bao cta ba Nguyén Thi Ngoc P - Chii tich HDQT tai phiéu linh lwong néu trén
thi “Trong vong 10 ngay ké tir ngay nhdn théng bao phiéu linh lrong, néu phong nhan
sw khong nhdan dwoc phan hoi tir nhén vién thi phong nhdn sy sé mdc nhién nhdn Vién
dé da dong y vé phiéu linh lwong trén”’; do nhan thiy Cong ty tinh luong khong diing
nén 07 gio 50 phat ngay 22/12/2019, ba V gtri email cho Cong ty theo dia chi gmail:
pkdktanthanhbinhchuan@gmail.com xac dinh “theo thoa thudn téi (tirc ba V) lam tinh
theo gio céng 50.000/gio x 8 gio/ngay -> 400.000/ngay. Thang 11/2019 t6i lam tong
21 ngay cong: 21 x 400.000 -> 8.400.000 vnd, thyc lanh 7.600.000 vnd téi thdy cé su
chénh léch...”; dén 15 gid 49 phat ngay 25/12/2019, Cong ty sir dung dia chi email
<pkdktanthanhbinhchuan@gmail.com> xac dinh: “Do lén bang luong co 2 ngay nghi
khong liong nén bi triv lai mdt 800.000, sang thing sau Cty sé b lai cho em khodn
chénh léch d@6”; ddng thoi, can ctr 101 khai ctia nguoi 1am ching 1a ong Nguyén Ngoc
T tai Bién ban ldy 16i khai (but luc 63a), 10i khai ctia 6ng Nguyén Tién D tai Ban tu
khai (but luc 61) va xac nhan ciia ngudi dai dién hop phap cia bi don tai Bién ban ddi
chat xac dinh “tai thoi diém nay baV ¢é lam cho doanh nghiép khdc va dang tham gia
dong bado hiém xd hoi” (but luc 79), ¢6 can clr xac dinh: Ba V lam viéc ban thoi gian
tai Cong ty TNHH Phong kham Pa khoa TTBC véi mitc lwong 50.000 dong/gid, mdi
ngay néu ba V 1am viéc 8 gio s& twong duong s tién 400.000 dong/ngay; mirc luong
5.000.000 dong/thang ma céc bén thoa thuan trong Hop ddng lao dong s6 124/HDLD-
2019 ngay 15/9/2019 chi 13 can cir dé Cong ty thyc hién thi tuc xin cip gidy phép hoat
dong va dé cac bén thuc hién nghia vu Bao hiém x3 hoi bat budc chir khong phai can
ctr dé tra luong. Viéc nguoi dai dién theo phap luat cia Cong ty cho rang khong biét
viéc ba V thda thuan lam viéc ban thoi gian tai Cong ty la khong c6 can ctr. Mat khac,
sau khi Toa an cip so tham xét xtr, Cong ty cling khong khang céo vé phan nay.

[6] Xet khang cao cua Cong ty vé viéc phan t6 yéu cau ba V phai boi thuong sb
tién 8.652.846 dong do don phuwong cham dat hop dong lao dong, vi pham thoi gian
béo trudc, nhan thay: Chimg cit ma Cong ty cung cap dé ching minh 1a Pon xin nghi
viéc ngay 17/01/2020 cua ba V, Bién ban ghi nhan sy viéc ngay 23/12/2019 va ngay
24/01/2019 (but luc 27-29). Tuy nhién, don xin nghi viéc dugc viét theo mau cua
Cong ty, ba V cho rang khi ba V dén Cong ty nhan luong vao ngay 17/01/2020 thi
Cong ty yéu cau ba V viét, do ba V muodn Cong ty cat giam ba V ra khoi danh sach
nhan vién cia Phong kham nén ba V viét, nhung mai dén ngay 23/8/2020 Cong ty méi
thong bao cit giam ba V ra khoi danh sach tai S¢ Y té; cac Bién ban ghi nhin su viéc
1a do Céng ty tu 1ap nén khong dam bao tinh khach quan; déng thoi, ba V khéng lam
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viéc tai Cong ty tir ngay 23/12/2019, nhung Cong ty ciing khong c6 bat cir thong bao
hay goi dién thoai dé yéu cau ba V quay trd lai 1am viéc. Mt khéc, theo nhu phan tich
tai muc [5] thi ba V lam viéc ban thoi gian tai Cong ty theo murc lwong 50.000
ddng/gio chtr khong theo Hop dong lao dong sé 124/HPLD-2019 ngay 15/9/2019 nhu
Cong ty xac dinh. Theo ndi dung email ba V gui cho Cong ty lac 21 gio 18 phat ngay
25/12/2019 theo dia chi <pkdktanthanhbinhchuan@gmail.com> thé hién: Ba V “lam
viéc tinh theo gior va khi bdn c6 thé bdo nghi”; ngay 21/12/2019, ba V bao véi Bac si
P vé viéc ba V ban viéc nén khong 1am cho Cong ty mét thoi gian; dén 09 gio 31 phit
ngay 30/12/2019, Cong ty tra 101 cho ba V v&i ndi dung: “Toi da nhdn dwoc mail tie Vi
va chdp thudn cho Vi nghi viéc tir ngay 23/12/2019 va vé phan lwong thing 12 sé dwoc
tra theo théa thudn va nhdn chung véi tat ca nhdn vién phong khdm”. Cho thiy, ba V
nghi viéc tai Cong ty la do hai bén thoa thuan cham dirt hop dong lao dong theo quy
dinh tai khoan 3 Piéu 36 cua B luat Lao dong. Viéc Cong ty cho rang ba V don
phuong chim dat hop dong lao dong 14 khong c6 cin clr nén khang céo ciia Cong ty
khong c6 co sé chap nhan.

[7] Tuy nhién, vé trach nhiém truy dong bao hiém xa hoi, Toa 4n cip so tham
da tuyén “Cong ty TNHH Phong kham Da khoa TTBC va ba Dang Thi Tuong V co
trach nhiém déng tién truy bdo hzem theo quy dinh phdp ludt” 1a tuyén khong rd rang,
khong thé thi hanh 4n nén Toa 4n cip phic tham can chap nhan mot phan khang cao
ctia bi don Cong ty, sira mot phan ban an so tham vé phan nay.

[8] Xét khang nghi cta Vién truong Vién kiém sat nhan dan thanh phd T, nhan
thdy: Theo Gidy ching nhan Ping ky kinh doanh thi ba Nguyén Thi Lé Th la ngudi
dai dién theo phap lut cua Cong ty. Qua trinh giai quyét vu an, ba V cho rang sau khi
trao d6i voi Bac si D vé viéc nghi viéc tai Cong ty, ba V c6 giri email cho ba P - Chu
tich Hoi dong quan tri dé thong bao nghi viéc va dugc ba P dong y, Toa an cip so
tham xac dinh ba P tham gia t6 tung v&i tu cach nguoi 1am chimg 13 ¢6 thiéu sot can
rat kinh nghi€ém. Tuy nhién, theo nhu phan tich tai muc [4] thi dia chi email
<pkdktanthanhbinhchuan@gmail.com> la ctia Céong ty TNHH Phong kham Pa khoa
TTBC; ba V guri email cho Cong ty va dugc Cong ty tra 101 qua email nén theo quy
dinh tai khoan 3 Diéu 95 ciia Bo luat TH tung dan su va Diéu 14 cua Luat Giao dich
dién tir thi thong di€p dir liéu c6 gia tri lam chimg ctir nén viéc Toa an cap so tham xac
dinh sai tu cach tham gia t6 tung ctia ba P vin khong anh huéng dén noi dung giai
quyét vu an. Viéc xac dinh ai 12 nguoi quan 1y email cua Cong ty, c6 du tu cach dai
dién theo phéap luat cua Cong ty dé thoa thuan chdm dut hop dong lao dong véi ba V
hay khong 1 van dé ndi bo caa Cong ty trong qua trinh hoat dong. Do d6, Vién trudng
Vién kiém sat nhan dan thanh phd T dua ra cac 1i do trén dé dé nghi huy ban an so
tham 1a khong c6 can cir. Tuy nhién tai phién toa phtc thim, dai dién Vién kiém sat
nhan dan tinh Binh Duong da thay d6i ndi dung khang nghi 1a dé nghi Hoi dong xét xur
stra moOt phan ban an so tham 14 ¢6 can ct, pht hop v6i quy dinh ctia phap luat nén Hoi
dong xét xir chap nhan.

[9] Tir nhitng phan tich trén, cé can cir chip nhan mot phan yéu cau khang cao
ctia bi don COng ty va chip nhan viéc thay d6i ndi dung khang nghi cua dai dién Vién
Kiém sat nhan dan tinh Binh Duong, sita mot phan ban an so thim vé phan trach
nhiém truy dong bao hiém ma Toa an cap so tham da tuyén.

[10] Vé an phi lao dong phic tham: Do yéu cau khang céo ctia bi don Cong ty
dugc Hoi dong xét xir chap nhan mot phan nén khong phai chiu.
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Vi cac € trén,
QUYET PINH:

Can ctr khoan 2 Diéu 148, Diéu 289, khoan 2 Diéu 308 cua Bo luat T tung dan
su; khoan 2 Pidu 29 Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy
ban thudng vu Qudc hoi khda 14 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y
va st dung an phi, 1€ phi Toa an.

1. Chép nhan viéc thay ddi noi dung khang nghi cua dai di¢n Vién kiém sat
nhan dan tinh Binh Duwong d6i v6i Quyét dinh khang nghi phic thim s
03/2020/KNPT-LD ngay 03/9/2020 cua Vién truéng Vién kiém sat nhan dan thanh
phd T d6i v6i Ban an s6 02/2020/LD-ST ngay 20/8/2020 ciia Toa én nhan dan thanh
pho T.

2. Chap nhan mot phan yéu cau khang cdo cua bj don Cong ty TNHH Phong
kham Pa khoa TTBC.

Stra mOt phan Ban 4n lao dong so tham s6 02/2020/LD-ST ngay 20/8/2020 cia
Toa an nhan dan thanh pho T, tinh Binh Duong nhu sau:

2. 1. Chap nhan mot phan yéu cau khoi kién cua nguyén don ba Dang Thi
Tuong V d01 v6i bi don Cong ty TNHH Phong kham Pa khoa TTBC vé viéc “Tranh
chdp vé tién lwong va truy déng bdo hiém”.

~ Bugc Cong ty TNHH Phong kham Da khoa TTBC tra cho ba bang Thi Tuong
V s0 tién 6.600.000 dong (sdu tri¢u sdu trdim nghin dong).

Ké tir ngdy ban an c6 hiéu luc phap luat, nguoi dugc thi hanh an ¢6 don yéu cau
thi hanh 4n cho dén khi thi hanh xong, néu nguoi phai thi hanh an cham thi hanh thi
con phai chiu khoan tién 1ai theo mure 1ai suat quy dinh tai khoan 2 Piéu 468 cua Bo
luat Dan su tuong Gng véi s6 tién va thoi gian cham thi hanh an.

Cong ty TNHH Phong kham Pa khoa TTBC va ba Bang Thi Tuong V cé trach
nhiém truy dong cac khoan tién bao hiém xa hoi, bao hiém that nghiép, bao hiém y té
cho ba Pang Thi Tuong V theo quy dinh cta phap luat trong thoi gian tir ngay
15/9/2019 dén ngay 20/12/2019, theo muc lwong 5.000.000 déng/thang.

2. 2. Khong chip nhan yéu ciu khoi kién cua nguyén don ba V vé viéc budc
Cong ty TNHH Phong kham Pa khoa TTBC phai cap cho ba Pang Thi Tuong V quyét
dinh thoi viéc.

2. 3. Khong chap nhén yéu cau phan t6 cta bi don Cong ty TNHH Phong kham
Pa khoa TTBC vé viéc “tranh chdp don phwong cham dirt hop dong lao dong” dé
budc nguyén don ba Pang Thi Tudng V phai boi thuong cho Cong ty TNHH Phong
kham Pa khoa TTBC sb tién 1a 8.653.846 dong do don phuong chdm dut hop dong lao
dong trai luat.

2. 4. V& an phi lao dong so tham: Bi don Cong ty TNHH Phong kham Pa khoa
TTBC phai chiu 763.000 dong (Bay trim sau muoi ba nghin dong).

3. V& an phi lao dong phiic thim: Hoan tra cho Cong ty TNHH Phong kham Da
khoa TTBC sé tién 300.000 dong (ba trim nghin dong) tién tam Gng an phi da nop
theo Bién lai thu tam tng 4n phi, 1& phi Toa an s AA/2016/0047234 ngay 11/9/2020
ctia Chi cuc Thi hanh an dan sy thanh phé T.



Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 cua Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an, ngudi phai thi hanh 4n c6 quyén thoa thuén thi
hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh 4an hodc bi cudng ché thi hanh
an theo quy dinh tai cac Diéu 6, 7 va 9 cta Luat Thi hanh an dan su. Thoi hiéu thi
hanh &n ban an dugc thuc hién theo quy dinh tai Piéu 30 cua Luat Thi hanh an dan sy.

4. Ban an phitic thdm c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phé T; , D3 ky)

- Chi cyc THADS thanh phd T; y

- Cac dug‘ng su;
- Luu: To HCTP, Toa LD, HSVA.

Nguyén Pic Cwong



