TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phiic

Ban 4n sb: 1080/2018/DS-PT
Ngay: 22/11/2018
V/v: “Tranh chap doi tai san”

] ‘ NHAN DANH i
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:
Thdm phdn - Chii toa phién toa: Ba Pham Hong Loan
Cdc Tham phdn: Ba Nguyén Dirc Hanh

Ong Udng Vian Tuén

- Thu ky phién toa: Ba Pham Nguyén Thanh Hoéng — Thu ky Toa an
nhan dan Thanh phé H6 Chi Minh.

- Dgi di¢n Vign Kiém sit nhan déin Thanh phé Ho6 Chi Minh: Ba
Nguyén Thi Diém- Kiém sat vién tham gia phién toa.

~ Trong cac ngay 08, 15 va 22/11/2018 tai Tru s¢ Toa an nhan dan Thanh
ph6 H6 Chi Minh xét xu phuc tham cong khai vu an thu 1y s6 413/2018/TLPT-
DS ngay 31/8/2018 vé: “Tranh chap doi tai san”.

Do Bén 4n so tham so 330/2018/DSST ngay 17/7/2018 cia Toa an
nhan dan quin Thu Buc, Thanh pho H6 Chi Minh b1 khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir s6 4396/2018/QDPT-DS ngay
27/9/2018 va Quyét dinh hoan phién toa s6 8707/2018/Qb-PT ngay
23/10/2018 giira cac duong su:

1. Nguyén don: Ba Téng Thi Q, sinh nim 1974 (C6 mit)

Dia chi thuong tra: S6 23 Puong B, khu phd B, phuong C, quan D,
Thanh phd H6 Chi Minh.

Pia chi cu tri: S6 37/1A Puong B, khu phé B, phuong A, Quan C,
Thanh phé H6 Chi Minh.

Ngudi dai dién hop phap cia nguyén don: Ong Ha Cong P, sinh nim
1973 (C6 mat)

bia chi thuong tra: Thi tran L, huyén L, tinh Lam Pong.

Dia chi lién lac: A3 t6 1, khu phd H, phuong N, thi xd A, tinh Binh
Duong.

La ngudi dai dién theo ty quyén (Gidy uy quyén sé 11937, quyén sb 3
TP/CC-SCC/HDPGD ngay 30/6/2017 1ap tai Van phong Cong chirng Quéan C)



2. Bi don: Ba Nguyén Thi Minh H, sinh nim 1979 ,
bia chi thuong tra: D3,01,‘L6 C2, Chung cu C2, duong T, khu pho S,
phuong P, Quan C, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua bj don: Ong Nguyén Tén T, sinh nim
1968 (C6 mat)

Pia chi: 6/26 Puong K, khu phé B, phuong D, quan D, Thanh ph Ho
Chi Minh.

La nguoi dai dién theo uy quyén (Gidy ty quyén sd cong ching
025026, quyén s6 251/TP/CC-SCC/HPGD ngay 23/11/2017 lap tai Vin
phong Cong chung Dong Thanh P).

3. Ngudi ¢6 quyén loi, nghia vu lién quan:

- Ong Ping Thanh L, sinh nim 1968

Dia chi thuong tra: S6 23 Puong B, khu phd B, phuong C, quan D,
Thanh phd H6 Chi Minh.

Dia chi cu tri: S6 37/1A Puong B, khu phé B, phuong A, Quan C,
Thanh phd H6 Chi Minh.

Nguoi dai dién hop phéap ctia 6ng L: Ong Ha Céng P, sinh nim 1973
(C6 mat)

Dia chi thuong tra: Thi tran L, huyén L, tinh Lam Dé)ng.

Dia chi lién lac: A3 t6 1, khu phd H, phudong N, thi xd A, tinh Binh
Duong.

La ngudi dai dién theo Gy quyén (Gidy uy quyén sd 17411, quyén sb 4
TP/CC-SCC/HDGD ngay 30/6/2017 1ap tai Van phong Cong chirng Quan C).

- Ong T6 Thanh N, sinh nim 1972 (Ving mit) ,
bia chi thuong tra: D3,01,‘L6 C2, Chung cu C2, duong T, khu pho S,
phuong P, Quan C, Thanh phé H6 Chi Minh.

4. Nguoi khang cao: Bj don ba Nguyén Thi Minh H.
NOI DUNG VU AN:

Theo ban an so tham thi nd1 dung vu an nhu sau:

Tai Bon khoi ki¢n ngay 30/6/2017, ngay 29/9/2017, Don thay doi yéu
cau khoi kien ngay 26/4/2018 va qud trinh giai quyét vu dn, nguyén don ba
Téong Thi Q trinh bay: Ngudn gbc sd tién vay 4.529.600.000 (Bon ty, nam
trdm hai muoi chin triéu, sau tram nghin) doéng xuat phat tur 80 tién vay
3.800.000.000 (Ba ty, tam tram triéu) dong theo Gidy muon tién lap ngay
01/7/2011, 13i suat 7 ,5%/thang, thoi han vay 06 thang, tinh tir ngay 01/7/2011
dén ngay 3 1/12/2011, tién 14i 1a 1.700.000. 000 (Mot ty, bay tram triéu) dong.
Ba H cam két dén ngay 31/12/2011 s& tra % s6 tién néu trén, so tién con lai s&
tra hét vao ngay 30/3/2012. Tuy nhién, dén ngay 31/12/2011, ba H khong tra
Y 6 tién nhu thoa thuan nén ba Q va ba H c6 thoa thuan giém tién 14i xudng
con 3,2%/thang, thoi han tinh 13i 13 06 thang (tir ngdy 01/7/2011 dén ngay
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31/12/2011), sb tién 1a 729.600.000 (Bay tram hai muoi chin triéu, sau trim
nghin) déng. Sau d6, ba H van khong tra tién cho ba Q nén ngay 19/01/2012,
ba Q va ba H ky Hop dong vay tién tai Phong Cong ching B, Thanh phé Ho
Chi Minh. Theo dé, ba Q cho ba H vay sb tién 4.529. .600.000 (Bén ty, nam
trdm hai muoi chin triéu, sau tram nghin) dong, 1i suat 1 ,5%/thang dugc tra
cung véi so tién vay ngay khi thanh ly hop dong. Ba H cam két trong vong 01
thang sé& tra hét s6 tién vay. Tuy nhién, dén nay, ba H van khong tra du ba Q
d3 nhiéu lan nhac nhd. Ba Q xac nhan Gidy muon tién ngay 01/7/2011 1a do
ba H ky va viét.

Ngay 26/4/2018, ba Q c6 don thay d6i yéu cau khoi kién, ba Q khong
yéu cau ba H tra s tién 4.529.600.000 (Bon ty, ndm tram hai muoi chin triéu,
sdu traim nghin) dong ma chi yéu cau ba H tra sd tién gbc con ng 1a
3.800.000.000 (Ba ty, tam trim triéu) dong theo Gidy muon tién lap ngay
01/7/2011.

S tién ba Q cho ba H vay 1a tai san chung cua ba Q voi chdng 13 éng
béang Thanh L. Ba Q xac dinh chi cho ba H vay so tién néu trén ma khong
lién quan dén ca nhan nao khac nén ba Q chi yéu cau ca nhan ba H tra no cho
ba.

Déi véi sb tién 3.250.000.000 (Ba ty, hai trim nam muoi triéu) dong trong
Hop dong dat coc nam 2010 hoan toan khong lién quan dén sb tién vay trong
Gidy muon tién ngay 01/7/2011 va Hop dong vay tién ngay 19/01/2012. Hop
dé)ng dat coc da duogc xét xur trong vu an khac va dén nay da thi hanh an xong.

Bi don ba Nguyén Thi Minh H c6 éng Nguyén Tan T la ngwoi dai dién
theo 1ty quyén trinh bay: Trudc day, ba H va ba Q 1a ban bé quen biét va c6
lam an v&i nhau. Hai bén c6 ban bac s€ cung nhau lam an va ba Q du tinh sé
cho ba H vay s tién 4.529.600. 000 (Bén ty, nam tram hai muoi chin triéu,
sau tram nghin) dong, ding bang s6 tién ma 601 tac cua ba H yéu cau chung
von theo ty 1. Ba Q dong y s€ cho ba H vay s6 tlen trén khi ddi tac cua ba H
yéu cau gop von. Bé thuan tién vé mit thu tuc gidy to, _hai bén da ra phong
cong chimg ky hop ddng vay tién trudc, khi nao ba H can s tién ndi trén thi
ba Q sé& giao va 1am bién nhan nhan tién sau.

Ngay 19/01/2012, ba H va ba Q ra Phong Cong chting B, Thanh phd
Ho6 Chi Minh ky Hop dong vay tién, s6 tién vay 1a 4.529.600.000 (Bon ty,
nam tram hai muoi chin triéu, sau tram nghm) dong, thoi han vay 1a 01 thang,
14i suét 1 ,5%/thang, nhung hai bén chua giao nhén tién. Sau do, dbi tac ciia ba
H thay ddi y dinh nén ba H khong vay tién ciia ba Q nira. Vi nghi chd ban be
quen biét va chua giao nhan tién nén ba H ciing khong dé cap gi dén hop dong
d3 ky tai phong cong chimg néi trén. Do d6, ba H khong dong ¥ voi yéu cau
cua ba Q.

Déi v6i viée thay dbi yéu cau khai kién cia ba Q thi éng T xac dinh
chua lién lac duoc véi ba H, tuy nhién, khi ba H uy quyén cho éng T thi c6
trao ddi rang trude diy gitra ba H va ba Q c6 1am an voi nhau, ba H c6 viét
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mot s6 gidy muon tién véi ba Q 1a dé hai bén x4c nhan viéc gdp vén lam an
vOi nhau chu thyuc chat ‘khong o van de vay muon va khong co vi¢c giao
nhan tién khi l4p cac gidy vay muon tién. Do ong T khong lién lac dugc voi
ba H nén 6ng T khong cung cap dugc ching cir Ve viéc lam an gitra ba Q va
ba H. Vi vay, 6ng T khong thong nhit v6i yéu cau thay doi ndi dung khoi
kién ciia ba Q va khong chap nhan viéc ba Q khai kién yéu cau ba H tra lai s6
tién 3.800.000.000 (Ba ty, tdm tram triéu) dong.

Ong T xac dinh khong 1d chir ky va chir viét trén Gidy muon tién ngay
01/7/2011 c6 phai la chir ky va chir viét ciia ba H khong, ciing khong yéu cau
Tda an trung cau giam dinh chit ky va chit viét ciia ba H trén Gidy muon tién
l1ap ngay 01/7/2011.

Ngueoi ¢é quyén loi, nghia vu lién quan éng Pang Thanh L ¢é éng Ha
Cong P la nguoi dai dién trinh bay: Ong L xéac dinh sd tién ba Q cho ba H
vay 1a tai san chung ctia 6ng L va ba Q. Do ba H vay tién khong tra nén ong L
c6 cung ¥ kién v6i ba Q 13 yéu cau ba H phai tra lai s6 tién 3.800.000.000 (Ba
ty, tam tram triéu) dong.

Nguoi co quyen loi, nghia vu lién quan ong T6 Thanh N da dugc Toa

an triéu tap hop 1é dé tham gia t6 tung giai quyét vu an nhung ving mit khong
0 1y do.

Tai Bén dn din sw so thim so 330/2018/DS-ST ngay 17/7/2018 cua
Toa an nhan dan qudn Thu Durc, Thanh pho Ho Chi Minh da tuyén xu:

1. Chéap nhén yéu cau khai kién ciia nguyén don ba Téng Thi Q.

Budc ba Nguyép Thi Minh H ¢6 trach nhiém tra cho ba Téng Thi Q va
6{1g bang Thanh L s0 tién con ng 1a 3.800.000.000 (Ba ty, tam tram triéu)
dong.

Truong hop ba Nguyen Thi Minh H cham tra tién thi ba Nguyén Thi
Minh H phai tra lai d6i v6i sb tién cham tra tuong tng voi thoi gian cham tra
theo murc 13i suit quy dinh tai Khoan 2 Diéu 357 va Diéu 468 cua Bo luat Dan
sunam 2015.

2. V& an phi déan sy so thim:

. Ba Nguyén Thi Minh H phai chju 108.000.000 (Mot trim 1é tam triéu)
dong, ba Nguyén Thi Minh H chua ndp an phi.

Ba Téng Thi Q duoc nhan lai s tién tam l'mg an phi da ndp la
5§.264.800 (Nam muoi sau tri€u, hai tram sau muoi b(}n nghin, tdm tram)
dong theo Bién lai thu tam Gng an phi, 1¢ phi Toa an s6 AA/2017/0037020
ngay 12 théng 9 nam 2017 cua Chi cyc Thi hanh an dan sy quan Thu Duc,
Thanh pho H6 Chi Minh.

Ngoai ra, ban an so thim con tuyén vé quyén khang cdo, quyén va
nghia vu thi hanh &n ctia cac duong su.



Ngay 27/7/2018, ba Nguyén Thi Minh H c¢6 don khang c4o toan bo ban
an so tham véi ndi dung: Ngay 19/01/2012 ba c6 ky Hop ddng vay tién vé6i ba
Q, sd tién vay 1a 4.529.600.000 (Bon ty, nam trim hai muoi chin triéu, sau
trim nghin) déng. Hop ddng nay duoc ching thuc tai Phong Cong chimg B,
Thanh phé H6 Chi Minh. Trong hop ddng ghi rd viéc giao nhan tién cac bén
tu giao nhan ngoai sy chtng kién ctia cong chimg vién. Do thuc su giira ba va
ba Q khong c6 viéc vay muon s tién nay nén khong c6 bién nhan giao nhan
tién gilta ba va ba Q.

D6i voi Gidy mugn tién ngay 01/7/2011 véi so tién 1a 3.800.000.000
(Ba ty, tm tram tri¢u) dong, ba cing khong vay s tién nay vi cac bén khong
giao nhan tién. Phia ba Q cho rang s6 no nay la cong don cla cac lan vay
tredc ma thanh va do 1ap gidy ng moi nén ba Q di huy cac gidy no cii. Néu
v0i quan diém nay, 1€ ra khi 1ap hop ddng cong chimg thi ba Q khong con gitr
lai Glay muon tién ngay 01/7/2011 ma huy gidy no nay di moi dung. Diéu do
cho thay viéc vay no 1a khong co. Toa cap so tham chi dya vao gidy vay tién,
khong c6 bién nhan giao tién ma di budc ba phai tra cho ba Q 3.800.000.000
(Ba ty, tdm trim triéu) dong 1a khong thoa dang. Ba Q dé nghi Hoi dong xét
xtr phiic thim xem xét lai.

Tai phién toa phiic thim:

Nguyén don khong rat don khoi kién; Bi don khong rat don khang céo.
Céc duong su khong thda thuan dugc voi nhau vé cach gidi quyét vu an.

Bi don ba Nguyén Thi Minh H ¢6 dng Nguyen Tan T la nguoi dai dién
theo 1ty quyén trinh bay: Ba H thira nhan c6 vay tién cta ba Q nhung s tién
vay la 1.000.000.000 (Mot ty) dong, thoi diém vay la vao thang 3/2008 voi lai
suat vay la 7%/thang va da thanh toan xong. Péi voi y€u céu cua ba Q doi ba
H tra s tién 3.800.000.000 (Ba ty, tam trim triéu) dong, ba H khong ddng ¥
vi ba khong vay sb tién nay. Qua trinh giai quyét vu an va tai phién tdoa hom
nay, ba Q ciing khai khong co6 viéc giao nhan tién gitta ba Q va ba H vao ngay
01/7/2011, Gidy muon tién ngay 01/7/2011 ba H viét 1a dé chdt lai s6 no cua
cac lan vay trudc do nhung ba Q khong xudt trinh dugc ching cir chimg minh
gdm nhitng sé no cu thé nao. Mit khac, ba Q cho ring, Hop déng vay tién
ngay 09/01/2012 lap tai Phong Cong chung B chinh 1a s6 n¢g 3.800.000.000
(ba ty, tm tram triéu) dong cong voi tién 1di ma thanh, nhung lai khong
chtmg minh dugc mdi lién hé giira cac gidy vay. Bai 18, 13i sudt cho vay cua
s6 tién 3.800.000.000 (Ba ty, tdm trim triéu) dong theo thoa thuan 1a
7,5%/thang va tinh tir 01/7/2011 dén 19/01/2012 thi s ng khong thé 1a
4.529.600.000 (Bon ty, ndm trim hai muoi chin triéu, sau trim nghin) dong.
Do d6, vi€c khoi kién cta nguyén don la khong co can cir. Nay ba H dé nghi
huy Hop ddng vay tién ngay 19/01/2012 vi hop dong nay khong co that do
khong xay ra viéc giao nhan tién va ba H khong déng ¥ tra s6 no
3.800.000.000 (Ba ty, tim trim triéu) dong theo yéu cau ctia ba Q.



Nguyén don ba Tong Thi O ¢6 éng Ha Cong P la nguoi dai dién theo
uy quyen trinh bay: Do 1a ban be nén ba Q co6 cho ba H vay tién nhiéu lan.
Gidy muon tién ngay 01/7/2011 1a gidy chét lai toan bo sé ng cua cac lan vay
trude d6 ma cac bén da giao dich. S& di c6 Hop ddng vay tién ky tai Phong
Cong chimg B, Thanh phd HO6 Chi Minh 14 vi theo thoa thuan ba H phai thanh
toan ng cho ba Q vao ngay 31/12/2011 nhung ba H khong tra dugc ng nén cac
bén d3 cong 13i va gdc 1am thanh hop déng méi. Nay ba Q khong yéu cau ba
H tra 1i ma chi yéu cau ba H thanh toan s6 no goc chua tra 1a 3.800.000.000
(Ba ty, tim tram triéu) dong. Dé nghi Hoi dong xét xir chdp nhan yéu cau cua
ba Q giit nguyén ban an so tham. Ba Q x4c dinh sd tién 3.800.000.000 (Ba ty,
tam tram triéu) dong 1a tién gdc, ba Q khong nhé sé ng nay 1a tong cua cac
gidy ng nao nhung l3i suat cho vay khoang 3%/thang (hodc 4%/thang, ba
khong nhé chinh x4c) va ba da nhan du tién 14i.

Ngueoi ¢é quyén loi, nghia vu lien quan ong Dang Thanh L do ong Ha
Céong D la nguoi dai dién theo 1ty quyén xac dinh co6 cung ¥ kién véi ba Q.

Nguoi co quygn loi, nghia vu lién quan ong T6 Thanh N da dugc Toa
an triéu tap hop 1€ dé tham gia phién toa dén lan thr 2 nhung 6ng N van vang
mat khong c6 1y do.

Dgi dién Vién kiém sat nhan dan Thanh ph6 H6 Chi Minh phat biéu
quan diéem:

Vé t6 tung: Toa cp phuc tham da thuc hién dung trinh ty thi tuc theo
quy dinh cua phap luat. Cac duong sy ciing dugc thyc hi¢n day da cac quyén
va nghia vy ctia minh.

Vé ndi dung: Cin cr vao Gidy muon tién ngay 01/7/2011 thi ba H c¢o
vay cua ba Q s tién 1a 3.800.000.000 (Ba ty, tam tram triéu) dong. Ba H cho
rang giita cac bén cd giao dich lam an chung nén méi 1ap gidy vay muon tién
chtr thuc t& khong c6 viéc giao nhan tién. Tuy nhién, ba H khong xut trinh
duoc chtng cr chimg minh hai bén ¢6 1am in chung. Do ba H di viét gidy no
va dén thoi diém nay ba H van chua tra tién cho ba Q nén viéc ba Q khaoi kién
yéu cau ba H phai tra s no trén 1a c6 cin ctr. Vién kiém sat nhan dan Thanh
phd Hb Chi Minh dé nghi Hoi dong xét xir phtc thim khong chip nhan khang
c4o ciia ba Nguyén Thi Minh H, giir nguyén ban 4n so tham.

Can ctr vao cac ching ctr, tai liéu da dugc tham tra tai phién toa phic
tham, cin ctr vao két qua tranh luan tai phién toa, ¥ kién cua dai dién Vién
kiém sat nhan dan Thanh phé HO Chi Minh, trén co s& xem xét dﬁy du, toan
dién tai li¢u, chirng cur ¢6 trong ho so vu an.

NHAN PINH CUA TOA AN:

Trong Don khoi kién ngay 30/6/2017, ngay 29/9/2017 thi ba Q yéu cau
ba H tra cho ba so tién 1a 4.529.600.000 (Bon ty, nam tram hai muoi chin
tri¢u, sau trdam nghin) dong theo Hop dong vay tién ngay 19/01/2012. Ngay

6



26/4/2018, ba Q c6 don thay doi yéu cau khai kién, theo d6 ba Q kién doi ba
H tra lai s tién 1a 3.800.000.000 (Ba ty, tam tram triéu) dong. Ba Q trinh bay
s6 no 4. 529.600.000 (Bn ty, ndm trim hai muoi chin triéu, sau trim nghin)
dong Xuat phat tir sb no 3.800.000.000 (Ba ty, tam tram triéu) ddng cong voi
131 suat ma thanh, thyc té cac bén khong giao nhan tién. Phia ba H cho riang
Hop dong vay tién ngay 19/01/2012 1a gia tao, khong dugc thuc hién nén ba
H yéu cau huy bo hop dong nay. Xét thay, ca ba Q va ba H déu khai thong
nhat 1a Hop dong vay tién ky ngay 19/01/2012 khong duoc thyc hién va dén
nay cac bén khong thuc hién theo hop dong nay nira nén Hoi dong xét xir thay
khong can thiét phai hiy hop dong vay tién duoc cong chung ching thuc
ngay 19/01/2012 nhu yéu cau ctua ba H néu ra.

Ba Q cin ¢t vao Gidy muon tién ngay 01/7/2011 dé khoi kién yéu cau
ba H phai thanh toan cho ba Q s6 ng gbc 3.800.000.000 (Ba ty, tim trim
triéu) dong, nhung ba Q ctng thira nhan ngay 01/7/2011 khong c6 viée giao
tién cho ba H, Gidy muon tién ngay 01/7/2011 la chét lai nh1eu khoan vay
trudc do. Nguoce lai ba H cho rang chi vay cua ba Q sd tién 1.000.000.000
(Mot ty) dong vao thang 3/2008 voi lai suat 7%/thang nhung da thanh toan
xong ca von 1an 1ai. Pbi v6i Gidy muon tién ngay 01/7/2011 chi viét dé ching
minh cho viéc lam an chung gitra ba H va ba Q, hoan toan ba H khong vay so
tién nay. Nhu vdy, ¢ can ctr xac dinh giita ba Q va ba H timg c6 giao dich
vay muon tién. Ba H khong chimg minh duoc ¢ hun hap lam an chung voi
ba Q va cling khong chirng minh dugc chi vay cta ba Q 1.000.000.000 (Mot
ty) dong, trong khi lai ky nhan s6 ng 3.800.000.000 (Ba ty, tam trim tricu)
dong nén viéc ba Q yéu cau ba H phai tra sb tién 3.800.000.000 (Ba ty, tim
trdm triéu) dong 1a co can cu.

Vé thoi diém vay, 101 khai coa ba Q va ba H khong thong nhit, ba H
cho rang vay tién vao ‘thang 3/2008, con ba Q khai nam 2010 ba mdi cho ba H
Vay Xet thay, tai Gidy muon tién ngay 01/7/2011 c¢6 ghi ndi dung nhu sau:

.néu dén ngay d6 ma toi khong tra hét sb tién trén, toi di cong ching tra lai
can nha 23 Duong B, phuong C, quan D ma t61 dd mua cua anh chi...”. Theo
ba Q, vao ngay 13/12/2010 sau khi ky Hop ddng dit coc va nhan tién coc ban

can nha s6 23 Buong B, phuong C, quan D, ba Q dé cho ba H vay lai nham
huong 13i. Tai liéu co trong hd so thé hién dung 1a co viéc ky Hop dong dat
coc mua ban nha nhu ba Q néu. Tuy Hop dong dit coc dugc ky két giira ong
L, ba Q vdi ong C, ba B (cha, me cuia ba H) nhung nguoi giao dich thuc té 1a
ba H. Nhu vay, v6i cac tinh tiét néu trén cho thay thoi diém cac bén thyc hién
giao dich cho vay c6 lién quan dén thoi diém gia dinh ba H ky Hop dong dit
coc mua nha. Ba H khong xuit trinh dugc ching ctr ndo chimg minh d3 vay
tién ctia ba Q vao thang 3/2008. Do d6, thdi diém ba Q cho vay tién dugc xac
dinh nhu ba Q da thtra nhan 1a ngay 13/12/2010.

Vé tién 1ai: Ba Q khai, toan bd s6 tién 3.800.000.000 (Ba ty, tdm trdm
triéu) dong la tién no goc. Ba Q cho ba H vay voi lai suat vao khoang
3%/thang va da nhan tién 1ai du. Con ba H thi cho rang 1ai suat vay ctuia ba Q
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14 7%/thang nhung lai khong xuét trinh duoc chimg cir chimg minh da vay
tién vé6i 1ai sudt ndy. Xét, mic du theo Gidy muon tién ngay 01/7/2011 c6 ghi
141 suét cho vay 1a 7,5%/thang nhung tién 13i phai tra cho 06 thang trén sd tién
3.800.000.000 (Ba ty, tam tram triéu) dong duogc tinh 1a 1.700.000.000 (Mot
ty, bay tram triéu) dong. Nhu vy, néu 1ay tién 13i phai tra chia cho s tién vay
va thoi gian thanh toan 13i thi 13i suat vao khoang 3%/thang chtr khong phai la
7,5%/thang nhu trong gidy no. Do d6 nguyén don khai cho vay voi 1ai suét
3%/thang 1a c6 cin ctr. Theo quy dinh tai Piéu 476 ctia Bo luat Dan sy nim
2005 thi 13i suat vay do cac bén thoa thuan nhung khong duoc vugt qua 150%
cta 13i suat co ban. Tai Quyét dinh 2868/QD-NHNN ngay 29/11/2010 cua
Ngéan hang Nha nuéc thi 13i suat co ban bang dong Viét Nam 1a 9%/nam, tic
14 13i sudt thoa thuan khong duoc vuot qua 13,5%/mam. Dbi chiéu véi cac quy
dinh ctia phap lut cho thay ba Q cho ba H vay véi 13i suét 1a 36%/nam la qua
cao, trai voi quy dinh cua phap luat. Qua trinh giai quyét vu an, ba H _khong
yéu cau tinh 13i vi cho ring khong c6 vay tién nén khong dong y tra tién theo
yéu cau ctia ba Q. Nhu vy, yéu cau cua ba H dé nghi Toa an xem xét 16n hon
yéu cau tinh 13i, Toa cip so thim xac dinh c6 vay nhung khong xem xét dén
tién 131 ba H d tra 1a giai quyét chwa triét dé vu an. Bé dam bao quyeén lgi cho
duong sy can phai diéu chinh lai tién 13i ma ba H da tra cho phu hop véi quy
dinh. Tinh tir ngdy 13/12/2010 dén khi viét Gidy muon tién ngay 01/7/2011,
tién 14i ba H chi phai tra cho ba Q la 280.391.000 (Hai tram tam muot triéu,
ba tram chin muoi mot nghin) dong nhung ba H da tra tién 13i cho ba Q véi
1ai suat 3%/thang nén sb tién 1ai da tra 1a 748.600.000 (Bay trim bdn muoi
tdm tri€u, sdu tram nghin) dong, du ra 468.209.000 (Bon trim sau muoi tim
triu, hai trdm I¢ chin nghin) ddng. S6 tién 1ai tra vuot muc nay s& duge trir
vao sb no gdc ba H con phai tra cho ba Q.

~ Nhu vay, ba H phai tra cho ba Q va 6ng L sd tién la: 3.800.000.000
dong - 468.209.000 dong = 3.331.791.000 (Ba ty, ba trdm ba muoi mot triéu,
bay tram chin muoi mot nghin) dong.

Do d6, khong chap nhan dé nghi cia Vién kiém sat nhan dan Thanh
pho H6 Chi Minh gitr nguyén ban an so thdm; Chap nhan mot phan khang cao
cua ba Nguyén Thi Minh H, stra ban an so tham nhu da phan tich.

An phi dan sy so tham: Ba H phai chiu 4n phi trén sé tién phai tra cho
ba Q, 6ng L la 3.331.791.000 (Ba ty, ba tram ba muoi mot triéu, bay tram
chin muoi mét nghin) dong. Ba Tong Thi Q phai chiu an phi dan sy so tham
trén so tién khong duoc Toa chap nhan la 468.209.000 (Bon tram sau muoi
tam tri€u, hai tram I¢ chin nghin) dong.

Do stra ban 4n so thim nén ba H khong phai chiu an phi phiic tham.

Vi cac I€ trén,

QUYET PINH:



Cin ctr Piéu 147, Khoan 2 Diéu 148, Khoan 2 Dicu 308, Diéu 309 cua
Bo6 luat T6 tung Dan su;

Cian ctr Diéu 471, Diéu 474, Diéu 476 cua Bo luat Dan sy nam 2005;

Can ctr Khoan 1, 2 Pidu 26, Khoan 2 Piéu 29 ctua Nghi quyet sO
326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hoi
quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va st dung an phi va 1¢
phi Toa én;

Chap nhan mot phan khang cdo cia ba Nguyén Thi Minh H.

Tuyén xur: Stra ban an so thAm

1. Chép nhan mét phan yéu cau khoi kién cua ba Tong Thi Q budc ba
Nguyén Thi Minh H phai tra cho ba Téng Thi Q va 6ng Pang Thanh L s6 tién
con no la 3.331.791.000 (Ba ty, ba trdim ba muoi mbt triéu, bay tram chin
muoi mot nghin) dong.

Truong hop ba Nguyén Thi Minh H cham tra tién thi ba Nguyén Thi
Minh H phai tra 14i d6i voi s6 tién cham tra twong tng véi thoi gian cham tra
theo murc 13i suét quy dinh tai Khoan 2 Diéu 357 va Diéu 468 cua Bo luat Dan
sunam 2015.

2. V& an phi dan sy so thim:

Ba Nguyén Thi Minh H phai chiu 4n phi dan sy so tham I3 98.635.820
(Chin muoi tdm tri€u, sau tram ba muoi lam nghin, tdm tram hai muoi) dong.

Ba Tong Thi Q phai chiu an phi dan sy so tham 1a 22.728.360 (Hai
muoi hai triéu, bay trim hai muoi tim nghin, ba trim siau muoi) dong nhung
dugc trir vao s tién tam Gng an phi ma ba Q di ndp 1a 56.264.800 (Nam
muoi sau tridu, hai trim sau muoi bén nghin, tim trim) dong theo Bién lai
thu tam mg an phi, 1¢ phi Toa an s AA/2017/0037020 ngay 12 thang 9 nim
2017 ctia Chi cuc Thi hanh an dan sy quin Tha Puac, Thanh phd Ho Chi
Minh. Ba Q duoc nhan lai s6 tién 1a 33.536.440 (Ba muoi ba tri€u, nam tram
ba muoi sau nghin, bon trim bdn muoi) dong.

3. V& 4n phi dan sy phuc tham: Ba Nguyén Thi Minh H khong phai
chiu 4n phi dan su phuc thim. Hoan tra lai cho ba H tién tam Gmg 4n phi phuc
tham da nop 1a 300.000 (Ba trim nghin) dong theo Bién lai thu tam tng an
phi, 1& phi Toa 4n s6 AA/2018/0022311 ngay 30/7/2018 caa Chi cuc Thi hanh
an dan sy quan Tha Pac, Thanh phé H6 Chi Minh.

Truong hop ban 4an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh 4n dan sy nim 2008 (sira doi, bo sung nim 2014) thi nguoi duoc thi
hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa thuén thi hanh
an, quyén yéu cau thi hanh an, tyu ‘nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, Diéu 7, Diéu 7a, Diéu 7b va Diéu 9
Luat Thi hanh an dan sy nim 2008 (stra d6i, b sung nam 2014); thoi hiéu thi



hanh an duoc thgc hjén theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su
nam 2008 (stra do1, b6 sung nam 2014).

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND Cip cao tai TP.HCM;

- VKSND TP.HCM;

- Chi cuc THADS Quén Thu brc;

- TAND Quan Thu Diic;

- Cac duong sy (dé thi hanh); N

- Luu: HS, VT (T/25). Pham Hong Loan
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