TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA — VUONG TAU Péc 1ap — Tw do — Hanh phic
Bén 4n s6: 04/2018/LD-PT
Ngay 04/6/2018
VIv Tranh chip don phuong
cham dut hop dong lao dong.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH BA RIA-VUNG TAU

Thanh phan Hpi dong xét xir phiic thim gom cé:

Thém phan — Chii toa phién toa:  Ba Nguyén Thi Quang

Cdc Tham phdn: Ong Nguyén Minh Chau

Ong Trinh Hoang Anh

Thu ky phién toa: Ba Nong Thi Tinh — Thu ky Toa 4n nhan dan tinh Ba Ria
— Viing Tau.

Dai dien Vién kiém sdt nhén dan tinh Ba Ria — Viing Tau: Ong Vii Duyén
Truong — Kiém sat vién.

Ngay 04/6/2018 tai try s¢ Toa an nhan dén tinh Ba Ria — Viing Tau xét xu
cong khai vy an lao dong phuc thdm thy ly s6 04/2018/TLPT-LD ngay 10/01/2018
ve viéc: “Tranh chap don phuong cham dut hgp dong lao dong”.

Do Ban 4n lao dong so tham s6 17/2017/LDST ngay 29/9/2017 ciia Toa én
nhéan dan thanh pho V bi khang cao.

Theo céc Quyét dinh dua vu 4n ra xét xir phic tham s 24/2018/QD-PT
cing ngay 06/3/2018; Quyét dinh tam ngung phién toa phuc tham 5O
01B/2018/QD-PT ngay 23/3/2018; Thong bao vé viéc tiép tuc phién toa s6 03/TB-
TA ngay 09/5/2018; Quyét dinh tam nging phién toa phuc tham sé 20/2018/QP-
PT ngay 23/5/2018 gitra cdc duong suy:

Nguyén don: Ong Nguyén Vin M, sinh nim 1963 (cé mdt).

Dia chi: Buong A, phuong M, thanh phd V, tinh Ba Ria-Viing Tau.

Nguoi dai dién theo uy quyén: Ong Nguyén Viét T, sinh nam 1972. (Theo
Gidy ay quyén ngay 24/8/2017). (c6 mit).

Pia chi: Buong B, phuong M, thanh phé V, tinh Ba Ria-Viing Tau.

Bi don: Céng ty Cé phéin Du lich B.

Pia chi: Puong D, quan B, Thanh phé Ha Noi.

Nguoi dai dién theo phap luat: Ong P& Quang K-Téng Giam doc (vang
mat).

Nguoi dai dién theo uy quyén: Ong Lé Vian L, theo Gidy uy quyén ngay
12/3/2018 (c6 mat).

Nguoi bao vé quyen va loi ich hop phép cua bi don: Ong Pham H — Luét su
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thudc Poan luat su tinh Ba Ria — Viing Tau (vang mat).
Nguwoi khdng cdo: Cong ty Cé phan Du lich B.
NQI DUNG VU AN:

Nguyén don éng Nguyén Vin M trinh bay:

Ong M 1am viéc tai Khach san B thuéc Cong ty C6 phan Du lich B (goi tit 1a
Cong ty B) tir nam 2005.

Ngay 01/11/2010, 6ng M ky Hop dong lao dong khong xac dinh thdi han sd
25/2010/HPLD véi Cong ty B bac 3/7, hé sd 2,31 bang Al-nhom 1l. Ngay
15/11/2014 6ng M dugc nang luong tir bac 4/7, hé s 2,71 1én bac 5/7, hé s6 3,19
bang A1-nhom I,

Ngay 16/3/2016, 6ng M nhan dugc Quyét dinh cham dirt hop dong lao dong
s6 10/QD-DLBD cua Tong Giam dbc Cong ty B. Sau khi xem xét d6i chiéu voi
cac quy dinh cta phap luat, 6ng M cho rang viéc chim dut hop ddng lao dong va
viéc chi tra ché d¢ lao dong ctua Cong ty B 1a khong ding quy dinh phap luat, cu
thé:

- Cong ty B vi pham thoi han bao trude theo Diéu 38 Bo luat Lao dong;
Cong ty B can cir Biéu 38 Bo luat Lao dong dé cham dat hop dong lao dong véi
ong M la khong dang.

- Cin ctr khoan 4 Piéu 3 Nghi dinh 91/NB-CP ngay 20/8/2010 thi khi Cong
ty B thuc hién viéc cham duat hop df‘mg lao dong khong xac dinh thoi han, 6ng M
hudng ché do tong cong 154.635.250d nhu sau:

- Tro cip mat viéc = mdi nam mdt thang luong 3,5 nam x tién lwong ghi
trong HDLD (9.889.000d) + 02 thang tién luong khong bao trude (9.889.000d x 2
= 19.778.000d) = 49.445.000d.

- Tién dugc hudng cac ché do = tro cdp tién luong 02 thang theo murc luong
déng BHXH (02 x 3.668.500d = 7.337.000d) + dugc hd trg mdi ndm lam viée 01
thang luong theo mirc lwong dong BHXH (10,5 nam x 3.668.500d = 38.519.2504)
+ duoc hudng 06 thang tién luong tim viée lam (06 x 9.889.000d = 59.334.0004d) =
105.190.250d.

Do d6 6ng M yéu cau Huy Quyét dinh sé 13/QD-DLBD ngay 16/3/2016 cia
Tong Giam ddc Cong ty B vi trai phap luit. Dong thoi phai nhan 6ng M trd lai 1am
viéc theo hop ddng da giao két va phai tra tién lwong, bao hiém xa hoi, bao hiém y
té trong nhitng ngay 6ng M khong dugc 1am viéc cong vai it nhat 02 thang luong
theo hop dong (khoan 1 Piéu 42 Bo luat Lao dong) mirc lwong: 3,19 x 3.500.000d
= 11.165.000d/thang. Truong hop Cong ty don phuong cham dat hop dong lao
dong thi yéu cau phai thuc hién dang trinh tu, thi tuc va chi tra cac ché do ma ong
M duogc hudng theo Bo luat Lao dong va Nghi dinh 91/ND-CP. Cy thé chi tra cho
6ng M tong s6 tién dugc hudng theo ché 46 = 154.635.2504.

Bi don Cong ty B do dng Lé Viin L dai dién theo ity quyén trinh bay:

Cong ty B xac nhan c6 ky hop déng lao dong, qua trinh bién dong luong,
ché do da tra cho 6ng M nhu 6ng M di trinh bay 1a dung.

Tuy nhién, trong khoang thoi gian nam 2015, 2016 tinh hinh kinh doanh cta
Khach san B khong thuan lgi, nén ngay 15/11/2015 Céng ty B phai cho Cong ty
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Co6 phan Du lich T (goi tat 1a Cong ty T) thué lai Khéach san B theo Hop dong cho
thué tai san s6 206/HDTTS-DLBD.

Cong ty B di thong bao cho ngudi lao dong biét 1a theo hop ddng cho Cong
ty T thué Khach san B thi Cong ty T s& st dung sb lao déng hién cé tai Khéach san
B. Sau d6, Cong ty T c6 ky hop dong lai voi tat ca nguoi lao dong lam viéc tai
Khéach san B nhung chi c6 07 nguoi lao dong trong d6 c6 6ng M khéng ddng y ky
hop dong lao dong véi Cong ty T.

Cong ty B da nhiéu lan moi dng M lén trao doi ve viéc tam hoan hop dong
lao dong vai Cong ty B dé ky hop dong lao dong vai COng ty T va van lam viéc tai
Khach san B, nhung 6ng M khong ddng y, do d6 Cong ty B phai ban hanh quyét
dinh cham du:t hop dong lao dong véi 6ng M.

Trudc yéu cau khoi kién caa dng M, Cong ty B ¢6 quan diém:

- V& yéu cau hiy quyét dinh cham dat hop ddng lao dong va tiép tuc nhan
6ng M vao lam viéc thi Cong ty B khong dong y vi Cong ty B thay d6i co cau kinh
doanh san xuat theo khoan 10 Piéu 36, khoan 1 Piéu 44 Bo luat Lao dong va Piéu
13 Nghi dinh 05/2015/ND-CP. Truong hop dng M muén dugc nhan lai vao lam
viéc, Cong ty B van chap nhan, van giir nguyén hé s6 luong nhung phai xem xét lai
vé muc luong co sd; Cong ty B khong chap nhan mic luong nhu 6ng M dua ra.

- V& yéu cau bdi thuong: Cong ty B chip nhan boi thudng cho dng M theo
murc dong bao hiém x3 ho1 da tinh toan va da chuyén vao tai khoan cho 6ng M ma
khong dong y theo murc tién do 6ng M dua ra Vi qua cao va khong c6 can ctr.

+ Céc yéu cau khac ciia 6ng M dua ra thi Cong ty B khong dong ¥.

Tai phién toa so tham, 6ng M cling dong y khong tro lai lam viéc véi Cong
ty B nén yéu cau Cong ty B tra ding ché do theo quy dinh cua phap luat.

Tai Bin dn Lao dpng so tham sé 17/2017/LDST ngay 29/9/2017 ciia Toa
an nhan dan thanh pho V, da tuyén xu:

- Chap nhan mot phan yéu cau khoi kién ctia 6ng M.

- Hiy Quyét dinh s6 13/QD-DLBD ngay 16/3/2016 vé viéc cham dit Hop
dong lao dong doi vai ong M cia Cong ty B.

- Cham dart hop dong lao dong giira Cong ty B véi dng M.

- Buge Cong ty B phii tra cho 6ng M 76.208.359d (tién luong trong thoi
gian khong lam viéc 51.334.296 + 02 thang tién luong 8.651.848d; Tro cap thoi
viéc 7.570.367d; Tién boi thuong 8.651.848d). Cong ty da tra cho 6ng M so tién
13.039.7504 (28.045.2794 - 15.005.529d luong ngung viéc) nén con phai tra cho
ong M‘ 63.168.609d (Sau muoi ba triéu, mot tram sau muoi tam ngan, sau tram lé
chin dong).

- Budc Cong ty B phai dong bao hiém xa hoi, bao hiem y té cho ong M tir
ngay 17/3/2016 dén ngay 07/3/2017 theo quy dinh cua Luat Bao hiém x& hoi, Luat
Bao hiémy té.

Ngoai ra an so tham con tuyén vé lai suat cham tra, an phi, trach nhiém thi
hanh an, quyén khang cdo cua cac duwong su theo luat dinh.

Ngay 11/10/2017, 6ng L dai dién theo iy quyén ciia Cong ty B co don
khang céo toan bd Ban 4n lao dong so tham sb 17/2017/LDST ngay 29/9/2017 cia
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Toa &n nhan dan thanh phd V voi Iy do: Toa an cap so tham chua xem xét hét cac
quy dinh phép luat va 1y do ma Cong ty B 1am cén c@ ra quyét dinh don phuong
cham dut hop dong lao dong dbi voi 6ng M. Yéu cau Toa an cdp phic thim sira
ban 4n so thim theo hudéng cong nhin Quyét dinh sé 13/QD-DLBD ngiy
16/3/2016 cua Cong ty B.

Tgi phién toa phiic thim:

- Nguyén don 6ng M va ngwoi dai dién theo iiy quyén ciia nguyén don dng
T cho rang: Hiéu qua hoat dong ctia Khach san B khéng bi 16; Phuong an sir dung
lao dong 12 trai phap luat (khong duoc chuyén sang co quan chic ning, ndi dung
khong dang Diéu 46 Bo luit Lao dong, khong thong qua td chirc cong doan cb con
ddu ciia Khach san B, khong thong bao cong khai cho ngudi lao dong biét); viéc
Cong ty B thong bao tam hodn hop dong lao dong va ra quyét dinh cham dut hop
d6ng lao dong 14 khong c6 cin cir phap luat.

- Ong L dai dién Cong ty B va 6ng H bdo vé quyén va lgi ich hop phdp cho
cong ty B cé quan diém:

+ Do s0 lugng lao dong tai Khach san B qua nhiéu (62 lao dong/70 phong);
cong tac tiép thi va trang thiét bj khong duoc doi méi; viéc diéu hanh quan Iy
khong tot nén can clr vao cac bao cao kiém toan nam 2012, 2013, 2014 thi tong
quy lwong tai Khach san B déu vuot qua quy dinh ctia Cong ty B.

+ Viéc cho thué Khach san B 1a chu truong chung phu hop véi thuc té khach
quan cta COng ty B. Nguoi lao dong tai Khach san B 14 thudc quan sb lao dong
ctia Cong ty B, do d6 khi cho thué Khach san B thi van dé viéc lam va ché do lao
dong cta ngudi lao dong dugc chuyén giao cho bén thué co thoi han (theo hop
d6ng cho thué tai san) dugc ap dung chung cho toan thé nguoi lao dong tai Khach
san B, truong hop hét thoi han thué ma Cong ty T khong thué phai chuyén sang ddi
tac thué tai san khac, hodc trudong hop khong c6 d6i tac thué Khach san B nita, thi
Cong ty B s¢ tiép tuc truc tiép diéu hanh viéc kinh doanh hoat dong dich vu, du
lich va truc tiép giai quyét ché d6 lao dong cho nguoi lao dong tai Khach san B.

+ Trudc tinh hinh hiéu qua hoat dong kinh doanh ctia Khach san B khong
cao nén Cong ty B di tinh toan thong nhat, thuc hién ding quy trinh, chon phuong
an dam bao viéc 1am cho toan thé ngudi lao dong 1a cho thué Khach san B nhung
c6 07/62 ngudi lao dong 1a khong dong y trong d6 c6 6ng M nén dé nghi Hoi dong
xét xtr phuc tham chap nhan khang céo cua Cong ty B va khong chap nhan khai
kién ctia 6ng M.

- Pai di¢n Vién kiém sdt nhéan dén tinh Ba Ria — Viing Tau cé quan diém:

+ V& t6 tung: Nhimg nguoi tién hanh té tung va tham gia t6 tung thuc hién
ding quy dinh cua phap luat.

+ Vé ndi dung: Do viéc kinh doanh dich vu du lich khong hiéu qua nén
Cong ty B cho thué Khach san B 1a phu hop véi thuc té khach quan. Trude khi 1én
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phuong an cho thué Khach san B, Cong ty B da thong bao cong khai cho nguoi lao
dong biét, dai da sb ngudi lao dong chap nhan phuong an nay va khong cé ¥ kién
g, chi c6 07/62 ngudi lao dong, trong d6 c6 6ng M khong ddng ¥, nén Cong ty B
ra quyét dinh chdm dut hop dong lao dong voi 6ng M 1 khong vi pham thoi han
bao trudc. Mic du phuong an lao dong ctia Cong ty B tuy c6 sai vé hinh thirc
nhung khong anh hudng dén ndi dung nén dé nghi Hoi ddng xét xtr phic tham,
chap nhan khang cdo ctua Cong ty B, stra ban an so tham theo hudng khong chap
nhan yéu cau khai kién cta 6ng M.
NHAN PINH CUA TOA AN

* Vé phdp nhén ciia ngwoi siv dung lao dpng: Cin cit vao cac tai licu
chtng ¢t ¢6 trong ho so thé hién: Cong ty B 1a cong ty cd phan du lich, ¢6 tu cach
phap nhan doc 1ap, con Khach san B tric thude Cong ty B hoat dong theo hé thdng
b4o s0, khong co tu cach phap nhan doc lap. Chinh vi vay, qua trinh tuyén dung va
ky két hop dong lao dong 1am viéc tai Khach san B ciling nhu qua trinh giai quyét
ché d6 lao dong cua ngudi lao dong 1a déu dién ra giira ngudi st dung lao dong 1a
Cong ty B vai nguoi lao dong chir khong phai 1a gitra Khach san B vdi nguoi lao
dong.

* Xét yéu cdu khéi kién ciia nguwoi lao dpng 6ng M va khdng cdo ciia
NQuoi sir dung lao dpng (Cong ty B) lién quan dén viéc chim dirt hop dong |ao
dong theo Quyét dinh sé6 13/0D-DLBD ngay 16/3/2016 nhw sau:

1. Péi twong lao déng, hiéu qud hoat dpng kinh doanh du lich va nhu ciu
thay déi phwong dn hoat dong tai Khdich san B:

- Péi tuong lao dong: Theo Hop dong lao dong khong xac dinh thoi han sb
25/HPLD ngay 01/11/2010 ma éng M da ky két vai Cong ty B thi 6ng M 1a nhan
vién k¥ thuat van hanh, stra chita thiét bi nganh dién, dién tir tin hoc — nhém 11, 1am
vige tai Khach san B.

- Mic du tai phién toa phuc thim, dng T dai dién theo uy quyén caa 6ng M
cho ré'mg viéc kinh doanh dich vu du lich cia Khach san B la khong bi 15, nhung
Can ctr vao cac tai liéu chimg ctr co trong hd so thé hién, vé hinh thirc Cong ty B Ia
cong ty cd phan c6 90% von nha nude. 'Qua trinh hoat dong dich vu du lich, diéu
kién co s& vat chat tai Khach san B xudng cép, co cau to chirc cong kénh (62 lao
d6ng/70 phong), viée quan 1y diéu hanh khong dugc cai tién ...., vé ndi dung theo
ong L, 6ng H dai dién Cbng ty B thi can ctr vao cac bao cao kiém toan cho thay
tong quy luong tai Khach san B trong cac nam 2012, 2013, 2014 déu vuot qua quy
dinh cua Cong ty B, nén Hoi dong xét xir phuc tham xac dinh 10 trinh bay cua dai
dién Cong ty Buu Dién khéng dinh hiéu qua hoat dong kinh doanh dich vy, du lich
ctia Khach san B dat hiéu qua thap 1a c6 co s& nén viéc can phai thay doi phuong
an hoat dong kinh doanh dich vu, du lich tai Khach san B 1& mot nhu cau tat yéu
khéach quan cua Cong ty B.

2. Viéc thay doi phwong dn hoat dpng tai Khdch san B ciia Cong ty B:

V& nguyén tic thi nguoi sir dung lao dong duoc quyén chii dong thay d6i co
céu t6 chuc, pham vi quy mo6 hoat dong san xuét kinh doanh.. . cua doanh nghiép
pht hop véi nhu cau thue té khach quan. Va trong truong hop néu viée co ciu lai
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hoat dong ctia doanh nghiép dan t&i pham vi quy mo hoat dong bi thu hep hay mo
rong doi hoi phai c¢6 su thay doi, diéu chuyén, sip xép lai lao dong ddi voi nguoi
lao dong, thi ngudi st dung lao dong phai xay dung phuong an lao dong theo quy
dinh tai Diéu 44 B6 luit lao dong.

Tuy nhién tai phién toa phuc thim, dai dién theo uy quyén cua Céng ty B
cho biét, do dic thu ngudi lao dong tai Khach san B thudc Cong ty B hau hét déu
thudc dién lao dong khong xac dinh thoi han, nén mic du Cong ty B c6 nhu cau
thay ddi phuong an hoat dong Khach san B, nhung bat budc phai dép ung diéu
kién dam bao viéc 1am cho tit ca ngudi lao dong, do d6 viéc cho thué Khach san B
1a phuong 4an toi vu nhat duy tri dugc viée 1am cua toan bd ngudi lao dong dang
1am viéc tai Khach san B. Truong hop hét thoi han thué ma Cong ty T khong thué
nita phai chuyén sang ddi tac thu€ khac, hodc truong hop khong tim duoc dbi tac
thué, thi Coéng ty B sé truc tlep diéu hanh viéc kinh doanh hoat dong dich vy, du
lich tai Khach san B dé tiép tuc thuc hién hop déng lao dong v61 nguoi lao dong tai
Khach san B.

Cian ct vao Diéu 3.1.3 cua Hop dong cho thué tai san s6: 206/HDTTS-
DLBD lap ngay 15/11/2015 gitta Cong ty B vai Cong ty T thi Cong ty T “Phai st
dung s6 lao dong hién c6 tai Khach san B”. Tai Diéu 6.2.2 ciing quy dinh nghia vu
cia CoOng ty T phai “Tra luong va cac khoan phu cap (neu ¢6) theo hop dong voi
nguoi lao dong nhung khong thap hon murc luong tdi thiéu ving ké ca khi co bién
dong tién luong hang nim (néu co) theo quy dinh cta Chinh pha” va phai “Nop
bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép cho nguoi lao dong theo mirc
bén A (Cong ty B) dang ndp cho nguoi lao dong tir ngay 01/12/2015”. Tur d6 cho
thay viéc Cong ty B cho thué Khach san B thuc chét chi 1a su chuyén giao nguoi
st dung lao dong tam thoi trong mot thoi han nhét dinh (theo hop déng cho thué
tai san) tir Cong ty B sang d6i tac thué tai san (cling nham muc dich kinh doanh
dich vu, du lich) nén viéc lam cta nguoi lao dong tai Khach san B trude d6 khong
bi xao tron, van duoc duy tri ddm bao hoat dong binh thuong va khong anh hudéng
dén quyen loi cua nguoi lao dong. Do dé trong truong hop nay thi Cong ty B
khong can phai xay dung phuong an str dung lao dong moi, khac dé giai quyét van
dé lao dong doi du vi cac van dé lao dong va viéc 1am cuia nguoi lao dong khong
c6 bién dong, van duoc giit nguyén va khong c6 gi thay doi.

Trén co sé thoa thudn vai bén thué tai san, ngay 15/10/2015 Céng ty B ¢6
“Phuong an stir dung lao dong tai Khach san B”, thong bao cho nguoi lao dong tai
Khach san B biét 1a “Bén thué tai san c6 trach nhiém tiép nhan va st dung toan bd
s6 lao dong hién c6 dang lam viéc tai khach san” téng cong 1a 62 nguoi.

Do Céng ty B thay dbi phuong an hoat dong 1a cho thué Khach san B nén
viéc lam cua nguoi lao dong van duoc duy tri dam bao, ché d6 lao dong cua nguoi
lao dong dd duogc thoa thuin théng nhat chuyén giao ¢ thdi han (theo hop dong
cho thug tai san) voi bén thué tai san, do do Cong ty B phai tam hoan hop dong lao
dong (theo nhu cau ctia doanh nghiép va quyén loi cta chinh nguoi lao dong) voi
nguoi lao dong, ngung trd luwong cé thoi han theo thoi han cho thué Khach san B,
dé nguoi lao dong ky hop dong lao dong theo thoi han thué vai Cong ty T va
hudng luong tir Cong ty T, theo thoa thuan gitta 03 bén 1a Céng ty B, Cong ty T va
ngudi lao dong 1a c6 can ctr, phi hop véi thyuc té khach quan.
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Tuy nhién, sau khi Céng ty B thong bao cong khai phuong an cho thué
Khach san B dén toan thé ngudi lao dong thi hau hét ngudi lao dong déu chap
thuan dong y va ky hop ddng lao dong c6 thoi han véi Cong ty T, chi co 07/62
nguoi lao dong trong do co ong M 1a khong dong ¥, nén Cong ty B khong thé thoa
mén sy mau thuin va yéu cau cta 07/62 ngudi lao dong trong d6 c6 6ng M.

3. Tinh hop phdp ciia Quyét dinh chim diet hop dong lao dong sé 13/0P-
DLBD ngay 16/3/2016 ciia Cong ty B déi véi ng M:

Mic du xuat phat tir tinh hinh thyc té khach quan COng ty B phai thong qua
t6 chirc Cong doan va da dugc Hoi dong quan tri dong ¥ phé duyét cho thué Khach
san B, nhung 6ng M van khong dong ¥ ky phu luc tam hoan hop dong lao dong voi
Cong ty B dé ky hop dong lao dong c6 thoi han vai Cong ty T theo chu truong
chung duoc dai da s6 nguoi lao dong chap nhan. Tuy nhién dé tao diéu kién cho
6ng M co thoi gian can nhic trude khi quyét dinh thi ngay 14/12/2015, Cong ty B
c6 Cong vian s6 242/DLBD-TGD (BL 161) dong v giai quyét tam nging viéc cd
huéng luong cho 6ng M tir ngay 01/12/2015 dén ngay 31/12/2015. Hét thoi han
tam nging viéc co6 hudng luong, ngay 26/01/2016 Cong ty B c6 Cong vin sb
17/DLBD-TGD (BL 154) thong bao cho 07 ngudi lao dong trong dé ¢c6 ong M ky
phu luc tam hoan hop dong lao dong véi Cong ty B dé ky hop dong lao dong co
thoi han voi Cong ty T. Truong hop 07 lao dong trong d6 c6 6ng M khong dong v
ky phu luc tam ho@n hop dong lao dong vai Cong ty B, thi Cong ty B sé& tién hanh
cham dut hop dong lao dong. Nhung 07 lao dong trong d6 c6 6ng M khong c6 van
ban phan hdi vé van d& nay, van khéng di lam va van huong luong tir Cong ty B.
Piéu nay thé hién 07 lao dong trong d6 c6 6ng M di mic nhién chdp nhan quan
diém ctia COng ty B theo ndi dung Coéng vin s6 17/DLBD-TGD, 1a thoa méin quy
dinh tai khoan 3, Diéu 36 Bo luat lao dong.

Tiép dén ngay 08/3/2016, Cong ty B lai t6 chirc cudc hop dé nghi 07 lao
dong trong d6 c6 0ng M tré lai [am viéc sau hon 03 thang tam ngung viéc voi mirc
luong theo quy dinh hién hanh, ai ¢ vi tri nao thi tr¢ lai lam viéc & vi tri cong tac
d6 nhung 6ng M chi dong v lam viéc tai Khach san B véi Cong ty B ma khéng
dong ¥ chuyen sang lam viéc véi Cong ty T tai Khach san B, trong khi Cong ty B
da chuyén giao Khach san B cho Cong ty T thué, nén moi hoat dong kinh doanh du
lich tai Khach san B khéng con thudc quyen quan 1y diéu hanh cua Céng ty B nira,
do do Cong ty B khong thé dap img yéu cau cua 6ng M nén di ban hanh Quyét
dinh chdm dat hop dong lao dong s6 13/QD-DLBP ngay 16/3/2016 d6i véi 6ng M
theo khoan 10 Piéu 36 Bo luat lao dong 13 ¢6 cin cu, dung thAm quyén va khong
vi pham tho1 han bao trude.

- Bdi véi ché @6 lao dong khi chdm dut hop dong lao dong cua 6ng M:

+ Tai phién toa phuc tham 6ng T dai dién theo Gy quyén ctia 6ng M thira
nhan Cong ty B da giai quyét cho 07/62 nguoi lao dong trong d6 c6 dng M khong
lam viéc nhung van huong luong trong 03 thang, ddng thoi khi ban hanh céac quyet
dinh chim dit hop dong lao dong thi Cong ty B da chuyén tra qua tai khoan ché do
thoi viéc mdi nam % thang luong cho dng M theo cac iy nhiém chi tong cong 1a
13.039.750d nén quyén va loi ich hop phap cua 6ng M d3 duge dam bao theo
khoan 1, Piéu 48 B6 luat lao dong.

+ V& ché d6 bao hiém y té, bao hiém x3 hoi: Cong ty Buu Pién da chét s6
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bao hiém cho 6ng M tir thang 3/2016, cling la thoi gian chdm dut hop dong lao
dong nén Cong ty khong phai dong bao hiém x3 hoi, bao hiém y té sau ngay cham
dut hop dong lao dong.

Ttr nhitng vién dan néu trén, Hoi ddng xét xir phuc tham théng nhat véi quan
diém cta Pai dién Vién kiém sat, chap nhan khang cao cua Cong ty B, sira ban an
so tham theo hudng khong chap nhan yéu cau khoi kién ctia 6ng M.

Cong ty B khong phai chiu 4n phi lao dong phuc tham.

Vi cac 1€ trén;

QUYET DINH

Ap dung cac khoan 3, khoan 10, Diéu 36; khoan 1, Piéu 48 Bo luat Lao
dong. Khoan 2, Diéu 308; Piéu 309 Bo luat T6 tung dan sy, tuyén xu:

Chép nhan khang cdo ctiia Cong ty C6 phan Du lich B, stra toan b Ban an
lao dong so tham s6 17/2017/LDST ngay 29/9/2017 cua Toa an nhan dan thanh
phd V, nhu sau:

- Khong chip nhan yéu cau khai kién cia 6ng Nguyén Van M dé nghi huy
Quyét dinh s6 13/QD-DLBD ngay 16/03/2016 ciia Cong ty C6 phan Du lich B V/iv
Cham dut hop dong lao dong ddi véi 6ng Nguyén Vian M.

- Cong nhan Quyét dinh s6 13/QD-DLBPD ngay 16/03/2016 cua Cong ty Co
phan Du lich B v/v Chidm dat hop dong lao dong dbi voi ong Nguyén Vin M 14
hop phép.

- Vé an phi:

+ An phi lao dong so tham: Ong Nguyén Vin M khong phai nop.

+ An phi lao dong phuc tham Cong ty C6 phan Du lich B dugc hoan tra lai
300.000d (ba tram ngan dong) tién tam tng an phi lao dong phuc tham d3 ndp theo
Bién lai thu tam tmg an phi, 1¢ phi Toa an s6 TU/2016/0008164 ngay 11/10/2017
ctia Chi cyc Thi hanh an dan su thanh phd V.

Truong hop quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh
an dan sy thi nguoi duoc thi hanh an dan su, nguoi phaz thi hanh an ddn sw co
quyén thoa thudn thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cdc Diéu 6, 7, 7a va 9 Luat thi

hanh én dan sw; Thoi hiéu thi hanh dn dwoc thuce hién theo quy dinh tai Diéu 30
Luat thi hanh an dan suw.

Ban an Lao dong phiic thAm cé hiéu lwc phap luét ké tir ngay tuyén an
(ngay 04/6/2018).
TM. HQI PONG XET XU PHUC THAM
Noi nhin: Tham phan-Chu toa phién toa
-VKSND tinh;
-TAND TP. V;
-Chi cuc THA dan su TP. V;

-Cac duong su;
-Luu ho so.

Nguyén Thi Quang



