TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TAY NINH Poc 1ap - Tw do - Hanh phdc

Ban &n sé: 180/2021/DS-PT
Ngay 21-10-2021
V/v tranh chap hop dong vay tai san

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Héi dong xét xi phac tham gém co:

Tham phén - Chui toa phién tda: Ba V6 Thi Hong Mai

Céac Tham phan: Ong P46 Vin Thinh

Ba Pham Thi Hong Van

Thu ky phién toa: Ong Nguyén Puc Pang, Thu ky Toa an nhan dan tinh
Tay Ninh.

- Pai dién Vién kiém sat nhan dan tinh Tay Ninh tham gia phién toa:
Ba Nguyén Thi Thu Trang, Kiém sét vién.

Ngay 21 thang 10 nam 2021, tai tru s Toa an nhan dan tinh Tay Ninh xét
xt phic tham coéng khai vu an thu ly s: 160/2021/TLPT-DS ngay 10 thang 8
nam 2021, vé viéc “Tranh chap hop dong vay tai san”;

Do Ban &n Dan sy so tham sb: 74/2021/DS-ST ngay 30 thang 6 nim
2021, cuia Toa &4n nhan dan thanh phd TN, tinh Tay Ninh bj khang céo.

Theo Quyét dinh dua vu &n ra xét xt phdc tham sé: 192/2021/Qb-PT
ngay 27 thang 8 nam 2021, giira cac duong su:

- Nguyén don: Chi Nguyén Thi My L, sinh nam 1982; cu trd tai: S6 75,
duong T, khu phd NT, phuong NS thanh phé TN, tinh Tay Ninh.

- Nguwoi dai dién theo 1y quyén cia chi L: Ong Pham Vin T, sinh niam
1985; cu trti tai: Khu phd NA, phuong NS, thanh phé TN, tinh Tay Ninh.

- Ngueoi bdo vé quyén va lgi ich hop phap cho chi L: Luat su Tran Thi T —
Cong ty luat TNHH X thudc Poan luat su tinh Tay Ninh.
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- Bi don: Chi Tran Bich N, sinh ndm 1979 va anh Ngd Ky Sinh Nh, sinh
nam 1974; cing cu tra tai: Nha 16, duong 3/2, Khu phé 2, Phuong 3, thanh phé
TN, tinh Tay Ninh.

- Ngwoi dai dién theo sy quyén cua bi don: Anh Tran Québc T, sinh nam
1987; cu tra tai: S6 171, khu phd HN, phuong HN, thanh phd TN, tinh Tay
Ninh.

- Nguwoi khang cao: Chi Tran Bich N 1 bi don.

Nguoi dai dién theo uy quyén cua bi don — anh T1 c6 mit, nhitng duong
su con lai vang mit.

NQI DUNG VU AN:

Theo don khoi kién ngay 06 thang 11 nam 2020 va loi khai trong qua
trinh gidi quyét vu an, nguyén don va nguwoi dai dién theo sy quyén cia nguyén
don trinh bay:

Chi L c6 cho chi N vay sé tién tong cong 1a 350.000.000 ddng, cu thé cac
lan vay nhu sau:

Lan 1: Vao ngay 03-7-2019, chi N vay sé tién 150.000.000 dong.
Lan 2: Vao ngay 05-7-2019, chi N vay sé tién 100.000.000 dong.
Lan 3: Vao ngay 12-7-2019, chi N vay sé tién 100.000.000 dong.

Khi cho vay tién hai bén thoa thuan bang 161 noi, khéng c6 bién ban giao
nhan tién, khong c6 nguoi lam ching; theo do, thoa thuan thoi han tra vao thang
10 nam 2019; 14i suat vay 1a 5%/thang, chi N tra 13i duoc 5-6 thang dugc khoang
75.000.000 d6ng. Muc dich chi N vay tién 1a dé s dung giai quyét viéc gia
dinh, nhung thuc té chi N néi muon dum cho “ba Ludng”. Chi L chi cho minh
chi N vay tién, anh Nh khong biét.

Pén thoi han tra no, chi L yéu cau chi N tra tién nhiéu lan nhung chi N
chua tra. Chi L c6 yéu cau chi N viét gidy chét ng nhung chi N khong dong y
nén chi L nhd anh Lé Quédc H 12 ban bé quen biét véi chi L va chi N goi dién va
ghi @m lai cudc thoai gitra anh H va chi N vao ngay 21-8-2020, chi N thtra nhan
c6 vay cua chi s tién 350.000.000 dong va cam két s& c6 trach nhiém tra cho
chi L sé tién no nay. Sau dé, thang 10-2020, vg chong chi N tuyén b khdng tra
no cho chi L véi li do ba Luong trén no.

Nay chi L khoi kién yéu cau Toa an budc vo chong chi N, anh Nh phai cé
trach nhiém lién d6i tra cho chi s6 tién vay gbc 13 350.000.000 dong, tién 1ai ké
tir ngy 21-8-2020 cho dén ngay xét xir so tham theo quy dinh cua phap luat va
ddng y khau trir 75.000.000 dong tién 14i ma chi L da nhan.
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Bi don, chi Tran Bich N va nguwoi dai dién theo sy quyén trinh bay: Chi
thira nhan ¢é vay cua chi L nhiéu 1an véi sb tién mdi 1an khac nhau, nhung da tra
hét khéng con no chi L s6 tién nao. Noi dung trong file ghi am c6 thé hién viéc
chi néi con ng chi L 350.000.000 déng vao thoi gian nao chi N khéng nhé
nhung sau d6 da tra dua tién cho chi L. Khi vay c6 thoa thuan Iai suat 1a
100.000.000 d6ng thi tién 1ai 1a 600.000 doéng/ngay, con vay 350.000.000 dong
thi 2.100.000 dong/ngay, chi c6 tra cho chi L 13 ngay tién lai 1a 27.300.000
d6ng; muc dich vay tién dum cho nguoi khac tra ng ngan hang, nhung chi N 1a
ngudi ¢6 trach nhiém tra tién cho chi L. Chi N d tra s6 tién 350.000.000 déng
cho chi L, nhung khi tra tién khéng 1ap bién ban giao nhan tién, khong c6 nguoi
lam chiing, khong nhé thoi gian tra tién.

Chi thtra nhan file ghi &m cudc thoai gitra chi va anh H ngay 21.8.2020
ma chi L cung cip cho Toa &n 1a c6 that, giong néi trong file ghi &m nay 1a cua
chi va anh L& Quéc H.

Chi khdng chip nhan yéu cau khai kién caa chi L vi chi khéng con no chi
L s6 tién 350.000.000 dong.

Nguoi dai dién theo uy quyén cua chi N trinh bay: Trudc day gitra chi N
va chi L c6 qua lai tién bac, chi muon khéng c6 14i, chi khdng phai vay, khdng
c6 giay to gi, da cham dat tir ndm 2016. File ghi am khong thé hién rd rang viéc
chi N c6 vay tién caa chi L. Chi L cho rang chi N vay tién thi phai c6 chang cu
la gidy giay tién. Cudc goi dugc ghi am khong phai do chi L goi cho chi N.
Nguoi tén Linh dugc nhac trong file ghi am khong chic chan 1a nguyén don vi
bi don quen nhiéu ngudi tén Linh. Do d6, khong du co s cho rang file ghi &m
nguyén don cung cap la chung ca chiing minh cho yéu cau khoi kién cua
nguyén don.

Bi don, anh Ngé Ky Sinh Nh trinh bay: Anh 1a chong cua chi N, anh
khdng chap nhan yéu cau khai kién caa chi L vi anh khdng vay tién cua chi L,
anh thong nhét véi 16i trinh bay cua chi N.

Nguwoi lam ching, anh Lé Quéc H trinh bay: Anh khong c6 quan hé ho
hang gi vai chi L, anh Nh, chi N; chi quen biét qua lam an. Do chi N khong thira
nhan c6 vay tién cia chi L nén chi L ¢ nho anh goi dién thoai cho chi N dé hoi
sb Vé tién vay 350.000.000 ddng. Vi vay, vao ngay 21-8-2020, anh cd goi dién
thoai cho chi N va ghi am lai cugc thoai nay, chi N thira nhan c6 ng cua chi L sé
tién 1a 350.000.000 dong.

Tai Ban &n Dan su so tham so: 74/2021/DS-ST ngay 30 thing 6 ndm
2021, cia Tda &n nhan dan thanh pho TN, tinh Tay Ninh quyét dinh:
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Chép nhan mot phan yéu cau khai kién cua chi Nguyén Thi My L d6i v6i
chi Tran Bich N vé “Tranh chip hop ddng vay tai san”.

Buoc chi Tran Bich N c¢6 nghia vu tra cho chi Nguyén Thi My L sé tién
305.029.650 ddng.

Khong chap nhan yéu cau khoi kién caa chi Nguyén Thi My L ddi véi anh
Ngd Ky Sinh Nh vé trach nhiém lién d6i cting chi Tran Bich N tra tién no vay.

Ngoai ra, ban an con quyét dinh vé an phi, quyén khang céo; quyén, nghia
vu thi hanh &n cta cac duong su.

Ngay 14-7-2021, chi Tran Bich N khang céo, yéu ciu cip phidc tham
xem xét lai toan bo noi dung vu an véi ly do Toa an cap so tham xem xét, danh
gia chung cur khong toan dién, khach quan noi dung cia vu an, chua lam 16 cac
chtng ¢ cua vu &n, yéu cau nguyén don cung cap nhitng noi dung can thiét dé
chuing minh bi don 1a ngudi ng nguyén don.

Tqi phién toa phdc tham:

- Bi don giit nguyén yéu cau khang c4o.

- Y kién ciia Pai dién Vién kiém sat nhan dan tinh Tay Ninh:

+ V& thu tuc t6 tung: Tham phan, Hoi dong xét xir, Thu ky phién toa da

thuc hién dung trinh tu, thi tuc theo quy dinh cua Bo luat T6 tung dan su. Cac
duong su chap hanh dung theo quy dinh cua Bo luat T6 tung dan su.

+ V& noi dung: Dé nghi Hoi dong xét xur ap dung khoan 1 Diéu 308 cua
B6 luat T6 tung dan sy, gitt nguyén ban an so tham, khdng chap nhan khang cao
cua bi don.

NHAN PINH CUA TOA AN:

Can cit VAo CAc tai liéu, ching cit ¢6 trong ho so vu dn da dwroc tham tra
tai phién toa, qua trinh tranh tung tgi phién toda, xét thdy:

[1] V& té tung: Ngudi bao vé quyén va loi ich hop phap cho nguyén don
va nguoi dai dién theo uy quyén cua nguyén don cd yéu cau xét Xt ving mit,
cin ctir Diéu 296 cta Bo luat T tung dan su, Toa &n tién hanh xét xa vang mit
nhitng nguoi tham gia td tung néu trén.

[2] Xét khang céo cua bi don: Chi Nguyén Thi My L khai kién yéu cau vo
chéng chi Tran Bich N, anh Ngbé Ky Sinh Nh tra sé tién vay 350.000.000 dong
va tién 14i phat sinh. Do viéc vay tién khong lam giay to, chi giao dich bang loi
noi nén khi khai kién, chi L guri kem tai liéu, ching cr 1a file (tap tin) ghi am co
noi dung chi N thira nhan ¢é ng chi L s6 tién néu trén chua tra.
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[3] Qué trinh thu thap chung c, ngdy 16-12-2020, chi N dugc tiép can
chung ct do chi L cung cip 1a file ghi &m nai trén, tai bién ban lay 1oi khai bat
luc sb 36, chi N thira nhan toan bo noi dung trong file ghi &m, khdng phan d6i
van dé ndo. Chi N xac dinh sb tién vay nay chi da tra xong cho chi L nhung
khong dua ra dugc chang cir nao chitng minh viéc tra tién cho chi L.

[4] Sau khi uy quyén cho anh T1 dai dién tham gia t6 tung, nguoi dai dién
thay d6i 10i khai, cho rang nguoi tén “Linh” dwuoc nhac dén trong flie ghi am
khong phai 1a nguyén don, file ghi &m khong phai do nguyén don thuc hién ma
do ngudi khac thuc hién nén khong c6 gia tri ma nguyén don phai cung cap
duoc gidy no, gitta 2 bén chi c6 giao dich muon tién, khéng phai vay tién va da
cham dut tir ndm 2017.

[5] Xét thay, hop dong vay tai san Ia loai giao dich dan su ma phap luat
khong bat budc phai lap thanh van ban, chi L va chi N déu thira nhan chi giao
dich bang 1oi n6i 1a phu hop véi quy dinh tai Diéu 119 cua Bo luat Dan su. Chi
N thira nhan cd vay tién chi L véi sé tién 350.000.000 ddng, khdng nho rd thoi
gian vay tién nhung xac dinh rd viéc vay c6 thoi han 10 ngay va cd thoéa thuan
tra lai. Loi thwra nhan cta chi N 1a chiang ci khdng phai chitng minh theo quy
dinh tai Diéu 92 cua Bo luat T6 tung dan suy.

[6] Chi L khai kién cho rang chi N chwa thuc hién nghia vu tra tién nhung
chi N cho rang da thyuc hién xong, tuy nhién chi L khéng thira nhan, chi N khdng
dua ra duoc ching ctr nao chung minh di tra xong cho chi L sb tién
350.000.000 dong. Do d6, cip so tham chap nhan yéu cau khai kién caa chi L 1a
c6 can ctr, dung phép luat.

[7] Xét tai licu chang ct 1a file ghi &m do nguyén don cung cap: Nguoi
dai dién cho chi N khong thtra nhan nhung khong dua ra dugc chiing ctir ching
minh, cu thé: Khdng thtra nhan nguoi tén “Linh” dugc nhac trong file ghi am la
nguyén don nhung khong xac dinh dugc 1a ngudi nao. Mat khac, nguoi lam
chang 14 anh H ciing xac dinh ngudi dugc anh va chi N nhic téi trong cudc
thoai chinh 1a nguyén don, chi Nguyén Thi My L. Do d6, c6 du co sd xac dinh
gia tri chitng minh cua file ghi am nay.

[8] V¢ tién I4i cham thi hanh an: Cap so tham tuyén chua chinh xéac, day
la hop dong vay c6 13i va ¢ ky han, can ctt hudng dan tai diém a khoan 1 Biéu
13 caa Nghi quyét 01/NQ-HDTP ngay 11-01-2019 ctia Hoi dong tham phan Toa
4n nhan dan tbi cao “Hudng dan ap dung mot sé quy dinh cua phap luat vé I4i,
|4i suat, phat vi pham” thi ngudi phai thi hanh &n phai chiu 14i cham tra ké tir
ngay tiép theo ngdy tuyén an so tham cho dén khi thi hanh an xong. Cap so tham
tuyén thoi gian chiu l3i ké tir ngay nguoi duoc thi hanh an c6 don yéu cau I3
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chua chinh xac. Céap phic tham diéu chinh lai, ma khdng can stra an so tham,
cap so tham can rat kinh nghiém.

[9] T nhitng phan tich néu trén, Hoi ddng xét xtr xét thiy khong co cin
ctr chap nhan yéu cau khang céo cua bi don; Dai dién Vién kiém sat nhan dan
tinh Tay Ninh d& nghi gitt nguyén ban an so tham 13 c6 can c chap nhan.

[10] Vé &n phi phlc tham dan sy: Khang co cua chi N khong duoc chap
nhan nén phai chiu an phi 300.000 dong theo quy dinh tai Diéu 148 cua Bo luat tb
tung dan su.

Vi cac e trén,

QUYET PINH:
Can ctr khoan 1 biéu 308 cua Bo luat T4 tung dan su,

Can ctr Diéu 357, 466, khoan 2 Diéu 468 cua Bo luat Dan sy; Piéu 26
Nghi quyét s6 326/2016/UBTVQH14 vé an phi va Ié phi Toa an.

1. Khéng chap nhan khang céo cua bi don, chi Tran Bich N.
Giit nguyén ban an so tham, c6 diéu chinh phan 14i suat cham thi hanh an.

2. Chap nhan mot phan yéu cau khoi kién cua chi Nguyén Thi My L dbi
vé6i chi Tran Bich N vé “Tranh chap hop ddng vay tai san”.

Buoc chi Tran Bich N ¢ nghia vu tra cho chi Nguyén Thi My L sé tién
305.029.650 (ba tram 1é nam triéu, khong tram hai muoi chin nghin, Su tram
nam muoi) déng.

3. Khong chap nhan yéu cau khai kién cua chi Nguyén Thi My L d6i véi
anh Ngd Ky Sinh Nh vé trach nhiém lién doi cung chi Tran Bich N tra tién no
vay.

Ké tir ngay tiép theo cua ngay tuyén an so thim cho dén khi thi hanh xong
tat ca cac khoan tién, hang thang bén phai thi hanh &n con phai chiu khoan tién
13i cua s6 tien con phai thi hanh &n theo mac 13 suat quy dinh tai khoan 2 Diéu
468 cua Bo luat Dan su.

4. An phi:
4.1. An phi dan su so tham:

Chi Nguyén Thi My L khong phai chiu an phi dan su so tham, hoan tra
cho chi L sé tién tam tng an phi 8.750.000 (tam triéu bay trim nim muoi nghin)
ddng theo bién lai s6 0000827 ngay 06-11-2020 cua Chi cuc Thi hanh &n dan su
thanh phd TN, tinh Tay Ninh.
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Chi Tran Bich N phai chiu an phi dan su so tham 13 15.251.482 (mudi 1am
triéu, hai trim nim muoi mét nghin, bon trim tdm muoi hai) déng.

Anh Ngb Ky Sinh Nh khong phai chiu an phi dan su so tham.

4.2. An phi dan su phic thim: Chi Tran Bich N phai chiu 300.000 ddng
(ba traim nghin d6ng), duoc khau trir tir tién tam Gng an phi phlc thim dan su da
nop 300.000 dong tai bién lai s 0001597 ngay 05-8-2021 cua Chi cuc Thi hanh
an dan sy thanh phd TN, chi N da nop da an phi dan su phic tham.

5. Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Truong hop ban an duge thi hanh theo quy dinh tai Diéu 2 cua Luét Thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hoic bj cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 cua Luat
Thi hanh an dan su; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai Diéu
30 cua Luat Thi hanh an dan su.

Noi nhan: TM. HOI PONG XET XU PHUC THAM

-VKSND. TTN; A AN 4 - .
_TAND thanh phé TN: THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS thanh phé TN;

- Phong KTNV&THA. TATTN;

- Cac duong su;

- Luu hd so; (dé k)’/)

- Luu vp.

V6 Thi Hong Mai






