TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO H DPoc lap - Tw do - Hanh phic

Ban an s: 275/2022/DS-PT

Ngay: 30 - 5 - 2022

V/v tranh chap quyén s& hiru nha va
quyén str dung dat.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO H

- Véi thanh phan Héi dong xét xir phiic tham gom cé:

Thdam phdn - Chii toa phién toa:  Ba Trinh Thi Anh

Cdc Tham phan: Ba Nguyén Thi Kim Cuong

Ong Nguyén B4 Thinh

- Thuw ky phién toa: Ba Nguyén Thanh Thao — Thu ky Toa 4n nhan dan

Thanh pho H.
_ - Dgi dign Vign Kiém sdit nhan din Thinh phé H tham gia phién toa:

Tran Thi Thuy Ai - Kiém sat vién.

Vao cac ngay 25/5/2022 va 30/5/2022, tai Phong xtr an dan sy Toa an nhan

dan Thanh ph6 H xét xur phic thAm cong khai vy én thy Iy s6 84/2022/TLPT-DS
ngay 25/3/2022, vé viéc: “Tranh chap quyéen sé hitu nha va quyéen st dung dat”.

Do Ban an dan su so thaim s6 42/2022/DS-ST ngay 11/02/2022 cua Toa an
nhan dan huyén B, Thanh pho H bi khang cao.

Theo Quyét dinh dwa vu 4n ra xét xir phiic tham s6 1379/2022/QD-PT ngay
12/4/2022 va Quyét dinh hoan phién toa s6 4945/2022/QD-PT ngay 05/5/2022,
gitra cac duong su:

Nguyén don: Ba Truwong Thi Ng, sinh nam 1979

Pia chi: A7/178, Ap M, x4 L, huyén B, Thanh phd H.

Nguoi dai dién theor iy quyén cua nguyén don: On’g Chung buc Kh, sinh
nam 1966; bia chi: 5/30 4p T, xa T, huyén M, Thanh pho H; bia chi lién lac: S6
67/8/16 Nguyen Quy Yém, Khu phd 4, phuong An lac, quan Binh Tén, Thanh
phé H (Glay uy quyen lap ngay 26/4/2022 tai Van phong cong ching A, sd
004017, Quyén sb 4), (c6 mit).

Bi don: Ba Lé Thi B, sinh nam 1962

Dia chi: A5/130, Ap M, xa L, huyén B, Thanh phd H.

Ngudi dai dién theo ty quyen cua bi don: Ong Nguyén B Théng Y, sinh
nam 1981; Pia chi: E3/7 Nguyén Hiu T, thi tran T, huyén B, Thanh pho H; bia

chi lién lac: A7/178, Ap M, x4 L, huyén B, Thanh phé H (Glay iy quyén ngay
08/3/2019 lap tai Vian phong cong ching A, s6 001960, Quyén sb 03), (c6 mit).
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Ngueoi c6 quyén loi, nghia vu lién quan:
1/ Ong Phan Héng Ph, sinh nim 1980, (c6 don xin vang mat);

Dia chi: 349 4p Ap B, xa H, huyén H, tinh H; Dia chi lién lac: A7/178, Ap
M, xa L, huyén B, Thanh pho H.

2/ Ba Truong Thi Kim O, sinh ndm 1983 (c6 don xin vang mit);

Dia chi: A5/130, Ap M, xa L, huyén B, Thanh phd H.

3/ Ba Truong Thi H, sinh nim 1981 (ving mit).

Dia chi: B3/316B1, Ap 2, xi L, huyén B, Thanh phé H.

Nguoi lam chung:

1/ Ba Lé Thj T, sinh nam 1963; Dia chi: C7/9, T6 7, Khu phé 3, thi tran T,
huyén B, Thanh pho H (vang mat).

2/ Ong L& Van X, sinh nam 1965; Dia chi: A7/165A, Ap M, x4 L, huyén B,
Thanh pho H (vang mat).

3/ Ong Tran Anh T, sinh ndm 1972; Pja chi: B7/217, Ap 2, x4 L, huyén B,
Thanh pho H (vang mat).

~ 4/ Ong Db Cong Ph, sinh ndm 1969; Dia chi: Ap B, xa L, huyén H, tinh L
(vang mat).

NOI DUNG VU AN

1. Tai don khdi Kién va qud trinh gidi quyét Vu dn, nguyén don ba Truong
Thi Ng va nguoi dai dién nguyén don la ong Truong Thanh T trinh bay:

Viao nam 2000, me ba Truong Thi Ng 1a ba Lé Thi B ¢6 cho ba phan dat
dién tich 650m? thuoc moét phan thira 211, Td ban d6 sé 15 bo dia chinh x3 L,
huyén B, Thanh phd H. Phan dat trén di dugc Uy ban nhan dan huyén B cap
gidy chang nhan quyén sir dung dat s6 1839 ngay 10/8/2004 cho ho ba Lé Thi B.
Ba Ng st dung phan dét trén tir nim 2000 cho dén thang 3 nam 2017. Nam
2006, ba Lé Thi B c6 1ap gidy tay cho Ba Ng dét, dugc Uy ban nhan dan XaL
chung thyc chir ky. Nam 2012, Ba Ng 6 xay dung cén nha dién tich 60m? trén
dat tai dia chi A5/127/1 Ap M, xi L, huyén B, Thanh pho H. Phan dién tich dat
va nha trén, Ba Ng chua dugc co quan co6 tham quyén cap gidy chiing nhan
quyén sé hiru nha, quyén st dung dat. Bén thang 03 nam 2017, cha, me Ba Ng
danh Ba Ng va dudi Ba Ng ra khoi nha trén. Hién trang thuc té theo Ban d6 hién
trang vi tri do Cong ty TNHH Do dac — Thiét ké - Xay dung — Dich vy Bat dong
san L cung cap ngay 08/10/2019, phan dét co dién tich 481,8m” thuoc mot phan
thira 211 to ban do s6 15 (Theo tai lidu 02/CT- UB), bd dia chinh xa L, huyén B,
Thanh phd H, trén dét c6 cin nha va cong trinh gan lién véi can nha gdm: tuong
tole (1) dién tich 62m?, hd nuéc (2) dién tich 6,3m? hién (3) + (4) dién tich 1a
21,3m?, tong dién tich 1a 89,6m®.

~ Nay ba Truong Thi Ng yéu cau Toa an cong nhan can nha va cong trinh
gan lién véi can nha c6 tong dién tich 89,6m” thuoc mét phan thira 211, T ban
do so 15, bo dia chinh xa L tai dia chi A5/127/1 Ap M, xa L, huyén B, Thanh
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phd H 1a thudc quyén sé hitu cua Ba Ng. Bong thoi, Ba Ng yéu cau Toa an nhan
dan huyén B budc ba Lé Thi B tra lai phan dat dién tich 481,8m? thuoc mot phan
thira 211, T ban d6 s6 15 (Theo tai liéu 02/CT-UB), bo dia chinh x3 L, huyén
B, Thanh phd H do phan dat nay truéc day ba B di ting cho Ba Ng.

2. Trong qud trinh gidi quyét vu dn, bi don ba Lé Thi B (c6 6ng Nguyen
Duc Thang Y dai dién) trinh bay:

Ngudn géc phan dat thuoc thira s6 211, To ban do sb 15 (Tai liéu 02/CT-
UB), bo dia chinh xa L, huyén B, Thanh phd H 1a do ba Lé Thi B nhan Chuyén
nhuong cua o6ng Duong Quang V vao nam 2003. Phan dt trén dugc Uy ban
nhan dan huyén B cip gidy chiing nhan quyén sir dung dat s6 1839QSDb/Q2
ngay 10/6/2004 cho ho gia dinh ba Lé Thi B. Tai thoi diém ba B nhan chuyén
nhuong dat cia 6ng Van, trén dat di c6 cin nha muc Nat. Ong x4c dinh cin nha
ma Ba Ng dang tranh chép c¢6 s6 nha 1a A5/127/1 Ap M, x4 L, huyén B, Thanh
phd H thudc thira 211, To ban d6 s6 15, bo dia chinh x4 L, huyén B. Can nha
nay ba B chua dugc co quan ¢6 tham quyén cap gidy chting nhan quyén sé hitu
nha ¢. Ba Ng cung cap gidy cho dat cia ba B tang cho Ba Ng ¢ xac nhan cua
Uy ban nhan dan xa L vao ngay 23/01/2006, thi chit ky va chit viét trén gidy cho
dat nay khong phai cta ba B nhung phia ba B khong yéu cau Toa an thuc hién
tha tuc giam dinh chir ky, chit viét trén cta ba B. Vao nam 2013, do Ba Ng
mang thai dtra con thir ba nén ba B ¢6 sira lai cin nha trén va cho Ba Ng vé o dé
sinh con chtr ba B khong tang cho can nha cho Ba Ng.

Ngay 19/4/2017, giira Ba Ng va ba B ¢6 xdy ra mau thuin nén Ba Ng ¢
viét gidy cam két tra lai dat va can nha A5/127/1 Ap M, xi L, huyén B, Thanh
phd H cho ba B, viéc cam két nay c6 chung thuc cia Uy ban nhan dan xa L. Ké
tir thoi diém 19/4/2017, Ba Ng khong con & can nha néu trén nita ma do ba B
quan 1y sir dung. Ong xac dinh, to gidy cho dat cho con ngay 23/3/2006 khong
co gia tri phap ly, khong co viéc ba B cho Ba Ng nha, dat. Vi vay, ba B khong
ddng ¥ véi yéu cau khoi kién cua Ba Ng va yéu cau Toa an giai quyet Vu an nay
theo quy dinh cua phéap luat. Bi don khong c6 yéu cau phan té doi véi yéu cau
khéi kién cua nguyén don.

3. Nguroi c6 quyén loi, nghia vu lién quan:
3.1. Ba Truong Thi H va ba Truong Thi Kim O cung trinh bay:

Cin nha va dat tai dia chi A5/127/1 Ap M, xa L, huyén B, Thanh phd H thugc
thira dat s6 211, To ban dd s6 15 (theo tai liéu 02/CT-UB), bo dia chinh xi L,
huyén B, Thanh phd H dugc Uy ban nhan dan huyén B cap gidy ching nhan quyén
sir dung dat s6 1839QSDP/Q2 ngay 10/6/2004 cho ho gia dinh ba Lé Thi B. Tai
thoi diém cap gidy chiing nhan quyén sir dung dat, ho gia dinh ba Lé Thi B c¢6 03
thanh vién la ba Lé Thi B, ba Truong Thi H va ba Truong Thi Kim O.

Vao nam 2013, do Ba Ng mang thai dira con thir ba nén ba B ¢6 stra lai can
nha trén va cho Ba Ng vé & dé sinh con chir ba B khong tang cho cin nha cho Ba
Ng. Ngay 19/4/2017, gitta Ba Ng va ba B ¢ xay ra mau thuan nén Ba Ng co
viét gidy cam két tra lai dat va can nha A5/127/1 Ap M, xi L, huyén B, Thanh
phd H cho ba B, viéc cam két nay c6 chung thuc cia Uy ban nhan dan xa L. Ké
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tir thoi diém 19/4/2017, Ba Ng khong con ¢ can nha néu trén nira ma do ba B
quan ly str dung. Ba H va ba O khong dong y véi yéu cau khai Kién ctiia nguyén
don ba Truong Thi Ng.

3.2. Ong Phan Hang Ph trinh bay:

Vao khoang nam 2009, éng c6 sdng chung vai ba Truong Thi Ng. Pén nim
2018, hai nguoi c6 ding ky két hon voi Ba Ng. Nam 2013, dng va Ba Ng c6 sta
chita can nha tai dia chi A5/127/1 Ap M, xa L, huyén B, Thanh phé H. Hai
ngudi vé diy ¢ tir ndm 2013 dén ndm 2017. Can nha trén c6 dién tich khoang
60m°. Chi phi stra chita cin nha 1a khoang 450.000.000 ddng (bdn trim nim
muoi triéu) dong. So tién nay 1a tai san chung cua vo chong ong. Phan nha dét
nay co vi tri thudc mot phan thira 211, To ban d6 s6 15 bd dia chinh x4 L, huyén
B, Thanh phé H. Phén dién tich dat va nha trén, Vo chéng ong chua dugc co
quan co tham quyeén cap gidy chitng nhan quyén s6 hiru nha, quyen sir dung dat.
Phan dat trén da dugc Uy ban nhan dan huyén B cap gidy chang nhan quyén s
dung dat s6 1839 ngay 10/8/2004 cho ba Lé Thi B. Nay ba Truong Thi Ng yéu
cau Toa an cong nhan nha, dat thuoc mot phan thira 211, To ban do s 15, bo dia
chinh xa L tai dia chi A5/127/1 Ap M, xa L, huyén B, Thanh phé H 1a_thugc
quyén s& hiru va sir dung ciia Ba Ng, thi 6ng dong v véi ¥ kién va yéu cau cua
Ba Ng.

Tai ban dn dan sw so tham s6 42/2022/DS-ST ngay 11/02/2022, Toa dn
nhan dan huyén B, Thanh pho H da tuyén xir:

1. Khong chap nhan toan bo yéu Céjlu khaoi kién cua nguyén don ba Truong
Thi Ng doi véi bi don ba Lé Thi B vé viéc tranh chap quyén s¢ hitu nha va
quyén st dung dat:

1.1. Khéng chap nhan yéu cau khoi kién cia nguyén don ba Truong Thi Ng
vé Viéc yéu cau Toa an budc ba Lé Thi B tra lai phan dit dién tich 481,8m’
thuoc mot phan thira 211 (211-1) to ban d6 s6 15 (theo tai liéu 02/CT-UB), bo
dia chinh xa L, huyén B, Thanh phd H. Vi tri khu dat cin ctr theo Ban d6 hién
trang vi tri do Cong ty TNHH Po dac — Thiét ké - Xay dung — Dich vu Bat dong
san Hoang L cung cap ngay 08/10/2019 (hop dong s6: 01TA-DDHL10/19).

1.2. Khong chap nhan yéu cau khai kién cta nguyén don ba Truong Thi
Ng vé viéc yéu cau Toa 4n cong nhan can nha va cong trinh trén dat dién tich
89,6m” tai dia chi A5/127/1 Ap M, x4 L, huyén B, Thanh phé H thuéc mét phan
thira 211 (211-1), to ban do s6 15 (TLO2/CT-UB), bo dia chinh xa L, huyén B,
Thanh phd H 1a thudc quyén sé hitu cia ba Truong Thi Ng. Vi tri can nha va
cong trinh trén dat tai ky hiéu sé (1), (2), (3), (4) cua Ban d6 hién trang vi tri do
Cong ty TNHH Po dac — Thiét ké - Xay dung — Dich vu Bat dong san Hoang L
cung cap ngay 08/10/2019 (hop ddng sé: 01TA-DDHL10/19).

2. V& chi phi td tung: Nguyén don ba Truong Thi Ng phai chiu s tién
23.158.§14 ‘déng (hai muoi ba triéu m(f)g tr:c‘lm nam muoi tdm nghin sau tram
muoil bon dong), nguyén don da ndp dua so tién nay.

3. V& an phi:



3.1. Nguyén don ba Truong Thi Ng phai chiu an phi dan su so tham
300.000 dong (ba tram nghin dong) nhung duoc can trir sb tién tam tng an phi
300.000 dong (ba traim nghin d6ng) ma Ba Ng da nodp theo bién lai thu tién tam
ung an phi so0 AA/2018/0006854 ngay 21/01/2019 cua Chi cuc thi hanh an dan
su huyén B, Thanh phé H.

3.2. Hoan lai cho nguyén don ba Truong Thi Ng s tién tam tng an phi
2.500.000 dong (hai triéu nam trim nghin déng) ma Ba Ng da ndp theo bién lai thu
tién tam tmg 4n phi s6 AA/2019/0078883 ngay 13/5/2020 cua Chi cuc thi hanh 4n
dan sy huyén B, Thanh phé H.

Ngoai ra, 4n so thim con tuyén vé quyén khang cao, khang nghi va cac quy
dinh vé thi hanh an dan su.

Ngay 22/02/2022, nguyén don ba Truong Thi Ng ndp don khang cdo toan
bd ban an so tham. Ba Ng cho rang cép so tham da khéng xem xét toan dién céc
tinh tiét 1a sy that khach quan cua Vu Viéc, tir d6 dua ra nhan dinh khong khach
quan 1am anh huong dén quyén loi hop phép cua ba. Ba 1a ngudi thuc té xay
dung nha trén dat ciia minh va & tir nim 2000 dén nam 2017, nhung cép so tham
khong xem xét 1 vo 1y, khong thuyét phuc va khong cé co so.

Tai phién toa phiic tham: Nguyén don khéng rat don khoi kién va don
khang cdo. Cac duong sy khong thoa thuan duoc véi nhau vé viéc giai quyét vu
an.

- Ong Chung Puc Kh 1a nguoi dai dién theo uy quyén cua ba Truong Thi
Ng (ngudi khang co) trinh bay: Nguyén don khang céo yéu cau cap phuc tham
stra ban an so tham, chap nhan toan bo yéu cau khai kién ciia nguyén don, budc
ba Lé Thi B tra lai cho nguyén don phan dét dién tich 481,8m* thuoc mot phan
thira 211 (211-1) to ban d6 sé 15 (theo tai liéu 02/CT-UB), bo dia chlnh xa L,
huyén B, Thanh phé H va cin nha toa lac trén dét dién tich 89,6m’ dia chi
A5/127/1 ApM, xa L, huyén B, Thanh phé H. Néu bi don khong tra duoc nha
dat theo hién vat, thi d& nghi b; don tra gia tri nha dat cho nguyén don theo
Chtmg thu tham dinh gia, tra mot 1an ngay khi ban an c6 hiéu luc. Cac phan
khac cta ban an so thaim, nguyén don khong khang céo.

Cac can clr ching minh yéu cau khang cdo cua nguyén don, gom: “Gidy
cho dét cho con” do ba Lé Thi B lap ngay 26/3/2006, Thong bao cap sé nha
nam 2005, Thong bao va bién lai nop thué caa Chi cuc Thué huyén B; Giay
dang ky xay dung, stra chira, cai tao cong trinh ngay 22/3/2012 cia ba Truong
Thi Ng va Bién ban kiém tra thuc dia ngay 27/3/2012 ctia Uy ban nhan dan xa
L, huyén B; Loi khai ctia nguoi 1lam ching 1a ba Lé Thi T, ong Lé Van X, 6ng
Tran Van Tinh va 6ng D6 Cong Ph.

- Ong Nguyén Buc Thing Y 1a nguoi dai dién theo ty quyén cua bj don ba
Lé Thi B trinh bay: Phan dét tranh chap thuoc mot phan thira 211, to ban dd sé
15 (theo tai liéu 02/CT-UB), bo dia chinh xa L, huyén B, Thanh phd H. Phan
dat nay nam trong téng dién tich ¢4t ma Uy ban nhan dan huyén B cap cho ho
gia dinh ba Lé Thi B theo Gidy chung nhan quyén st dung dat s
1839QSDD/Q2 ngay 10/6/2004. Tai thoi diém cap dat, ho gia dinh ba B c6 03
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thanh vién la ba B, ba Tru:orng Thi Kim O va ba Truong Thi H. Ba Truong Thi
Ng c6 nhép ho khau vao ho gia dinh ba B nhu’ng nhap vao ngay 22/6/2004, sau
ngay duoc cip dat, nén khong phai 1a thanh vién ho gia dinh.

Ba Lé Thi B khong ky tén, khéng ghi ho tén vao “Gidy cho dit cho con”
ngay 26/3/2006 theo tai liéu nguyén don cung cap. Vé hinh thuc, gidy nay 1ap
ngay 23/3/2006 nhung lai dugc Uy ban nhan dan x3 L x4c nhan chit ky ba B
ngay 23/01/2006; gidy cho dat khong phai 1a hop dong ting cho, khong duoc
cong ching; bi don khong ky tén vao van ban nay va ciing khong mang van ban
nay di chung thuc, nhung bi don khong yéu cau giam dinh chir ky, chir viét cua
bi don. V& ndi dung, phan dat ghi trong gidy nay 1a dat cap cho ho gia dinh ba
Lé Thi B, nhung “Gidy cho dat cho con” chi c6 ba B cho ba Truong Thi Ng dat,
nén vo hiéu vé mit noi dung.

Pbi v6i can nha toa lac trén dat sé A5/127/1 Ap M, xa L, huyén B, Thanh
phé H dién tich 89,6m% nguyén don va bi don déu cho rang minh xay dung
nhung nguyén don khong cung cip dugc ching ct. Theo Céng vin sb
1092/UBND ngay 26/6/2020 ctia Uy ban nhan dan xi L, huyén B xac nhan, thi
can nha nay do ba Lé Thi B xay dung khong phép vao nam 2013, cung nam
2013 ba B cho con la ba Truong Thi Ng ¢ va nam 2017 Ba Ng viét gidy tra nha.
Qua trinh giai quyét vu 4n tai cip so tham, nguyén don khong c6 y kién gi vé
cong van noéi trén, tirc 1a nguyén don thira nhan ndi dung cong van la dung.
Thuc té khong c6 viéc ba Truong Thi Ng bé tién ra xay dung, sira chita nha; cac
tai liéu, chung c nguyén don cung cap tai cdp phuc thim khong co gia tri
chting minh, vi nhitng nguoi lam ching nay khong cung cip duoc ching cu
ching minh cho 16i khai cia minh, chinh quyén dia phwong chi xac nhan chi
ky, khong xac nhan noi dung ho lam chuang. Loi khai cia nguoi [am ching ciing
mau thuan véi tra 10i cia Uy ban nhan dan xa L tai cong van sé 1092/UBND
ngay 26/6/2020. Yéu cau khang cdo ctia nguyén don khong cé cin ct, nén dé
nghi Hoi dong xét xir khong chap nhan, gitt nguyén ban an so tham.

* Dai di¢n Vien Kiém sdt nhdan dan Thanh phé H phat biéu y kién cua Vién
Kiém sdt vé Viéc tudn theo phdp ludt trong qud trinh gzal quyét vu dn déan su &
giai doan phiic tham nhw sau: Tham phan va Hoi dong xét xtr thuc hién dung
cac quy dinh cua Bo luat to tung dan sy. Cac duong sy chap hanh ding phap
luat. Pon khang cao ctia ba Truong Thi Ng (nguyén don) nop trong thaoi han luat
dinh, hop 1& nén chap nhan.

Vé noi dung: Phan dat tranh chap duoc cip cho ho gia dinh ba Lé Thi B
theo Giay chang nhan quyén st dung dat sé 1839QSDD/Q2 ngay 10/6/2004.
Tai thoi diém cap dat, ho gia dinh ba B ¢6 03 thanh vién 1a ba B, ba Truong Thi
Kim O va ba Truong Thi H, nhung chi c6 ba Lé Thi B viét “Gidy cho dat cho
con” ngay 26/3/2006 ma khong dugc sy ddng ¥ cua cac thanh vién khac trong
ho, nén viéc cho dat 1a khong hop phap. Vé hinh thic, vin ban nay khong duoc
cong chung, ching thuc; ba Truong Thi Ng ciing da viét gidy tra nha dét cho
cha me ngay 19/4/2017. Can cr cong vin s6 1092/UBND ngay 26/6/2020 cua
Uy ban nhan dan x3 L, thi cin nha trén dat do ba Lé Thi B xdy dung khong
phép vao ndm 2013. Nhu vay, ba Truong Thi Ng khong phai 1a nguoi xay dung
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nha va cac cong trinh trén dat, nén yéu cau khing cdo cua Ba Ng khong duoc
chap nhan, dé nghi Hoi dong xét xtr gitr nguyén ban an so tham.

NHAN PINH CUA TOA AN:
[1] V& t6 tung:

[1.1] V& thoi han khang cao: Ngay 11/02/2022, Toa 4n nhan dan huyén B,
Thanh phd H dua vu 4n ra xét xir va tuyén ban an dan sy so tham s
42/2022/DS-ST. Ngay 22/02/2022, nguyén don ba Truong Thi Ng ndp don
khang cao. BPon khang cao ctia ba Truong Thi Ng nop trong thoi han quy dinh
tai khoan 1 Diéu 273 cua Bo luat t6 tung dén su.

[1.2] V& viéc co mit, vang mat cua cac duong su.

Nguyén don ba Truong Thi Ng va bi don ba Lé Thi B ving mit nhung c6
nguoi dai dién theo ay quyén tham gia t6 tung. Ngudi ¢6 quyén loi, nghia vu
lién quan 1a ba Truong Thi Kim O, éng Phan Hong Ph ¢6 don xin vang mit; ba
Truong Thi H di duoc triéu tap hop 1 dén lan tht hai nhung vang mit khong
co 1y do.

[1.3] Tai liéu, ching ct do cac duong su ndp bd sung tai cap phac tham:

Nguyén don ba Truong Thi Ng (c6 6ng Chung Btic Kh dai dién) nop ban
chinh cac van ban: Gidy ding ky xdy dung, stra chita, cai tao cong trinh ngay
22/3/2012 cua ba Truong Thi Ng va Bién ban kiém tra thuc dia ngay 27/3/2012
cua Uy ban nhan dan xa L, huyén B; “Don xin xac nhan” ngay 27/4/2022 cua ba
Lé Thi T, “Gidy xac nhan” ngay 28/4/2022 cua dng Lé Van X, ong Tran Anh T;
“Ban tudng trinh” ngay 28/4/2022 cia 6ng P Cong Ph; Thong bao nop thué
(lan 1 nam 2015) s6: 4649/TB-CCT ngay 04/4/2015 cua Chi cuc Thué huyén B,
Thanh phé H; Bién lai thu s: 9825 ngay 18/5/2015; Ban tu khai ciia 6ng Chung
Puc Kh va ong Phan Hong Ph. Ong Chung Puc Kh dé nghi cip phtc tham dua
ba Lé Thi T, ong Lé Van X, ong Tran Anh T va ong D Cong Ph vio tham gia
t6 tung voi tu cach ngudi lam ching. Cac duong sy khac khong cung cap bd
sung tai liéu, ching ctr. Hoi dong xét Xt phuce tham da cong bd ndi dung céc tai
liéu, ching ctr nguyén don cung cap bd sung tai phién toa.

[2] Xét yéu cau khang cao cua nguyén don ba Truong Thi Ng (co Ong
Chung Puc Kh dai dién), vé viéc yéu cau cap phuc tham stra ban an so tham
theo hudng chap nhan toan bo yéu cau khoi kién cia nguyén don, Hoi dong xét
xt nhan thay:

[2.1] Can cir Ban do hién trang vi tri do Cong ty TNHH Po dac - Thiét ké -
Xay dung - Dich vy bat dong san Hoang L lap ngay 08/10/2019, thi phan dét ba
Truong Thi Ng tranh chip cé dién tich 481,8m?, thudc thira phan chiét s6 211-1
(loai dat HNK), To ban d6 s6 15, bo dia chinh xa L, huyén B, Thanh phé H, trén
dat co cac cong trinh xay dung (nha, hd nude, hién) véi dién tich 89,6m’ toa lac
tai dia chi A5/127/1, Ap M, xa L, huyén B, Thanh pho H. Nha, dat tranh Chap
nay thu6c mot phan trong téng dién tich 3.364m” dat, Thira 211, To ban d6 sb
15 (theo tai liéu 02/CT-UB), bo dia chinh xa L, huyén B, Thanh phé H do Uy



ban nhan dan huyén B, Thanh phd H cap cho h¢ gia dinh ba Lé Thi B theo Gidy
chiing nhan quyen sir dung dat s6 1839QSDD/Q2 ngay 10/6/2004.

Ngay 23/03/2006, ba Lé Thi B lap “Gidy cho dat cho con” véi ndi dung:
Ba L& Thi B cho con la ba Truwong Thi Ng dién tich dat 650m?, thira 211, To
ban dd s 15, xd L, huyén B nam trong téng dién tich dat 3.364m? cua thira 211
d3 duoc Uy ban nhan dan huyén B cap Gidy chiing nhan quyén sir dung dat sé:
1839/QDBUB ngay 10/6/2004.

Xét, ba Lé Thi B khong thira nhan ba co ky tén trén “Gidy cho dat cho con”
ngay 23/3/2006, nhung bi don khong yéu cau giam dinh chit ky, chir viét cua ba
B trén vén ban nay, nén cap so tham khong tién hanh giam dinh 1a phu hop. Vé
hinh thirc, “Gidy cho dét cho con” duoc lap thanh vin ban, nhung khéng dugc
cong chitng, ching thuc viéc ting cho dat ma chi ching thuc chir ky cta ba Lé
Thi B. Ba Lé Thi B lap vin ban ngay 23/3/2006, nhung lai dugc Uy ban nhan
dan xa L xac nhan chit ky vao ngay 23/01/2006, tic viéc xac nhan chir ky thuc
hién trudc khi ba B 1ap van ban 02 thang, nén viéc ching thuc nay khong co gia
tri phap 1y.

V& noi dung, cén cur S6 ho khau gia dinh sb 160045616 do Cong an huyén
B, Thanh phé H Cap (but lyc s6 53), thi tai thoi diém dugc cap gidy chirng nhan
quyén st dung dat noi trén, h¢ gia dinh ba Lé Thi B dia chi A5/130, Ap M, xa
L, huyén B ¢6 03 thanh vién gom: ba Lé Thi B, ba Truong Thi H va ba Truong
Thi Kim O. Viéc ba B ty 1ap gidy cho ba Truong Thi Ng dat cua ho gia dinh ma
khong duogc su déng ¥ cua céc thanh vién khac trong hd, nén viéc tang cho dat
1a khong hop phép. Vi vay, cap so tham xac dinh viéc tang cho dat giira ba Lé
Thi B va ba Truong Thi Ng tai “Gidy cho dat cho con” ngay 23/3/2006 v hiéu
1a dung quy dinh cta phép luat. Vi vay, ba Truong Thi Ng khang céo yéu cau ba
Lé& Thi B tra lai phan dit ma ba B d3 cho co dién tich 481,8m?, thudc mot phan
thira 211 (211-1) to ban d6 sé 15 (theo tai liéu 02/CT-UB), bo dia chinh x3 L,
huyén B, Thanh phd H, 1a khong c6 cin ctr nén khong dugc Hoi dong xét xur
chap nhan.

[2.2] Trong qua trinh giai quyét vu an tai cap so tham (cac bat luc sb: 175,
222, 223) va tai phién toa phtic tham, nguyén don va bi don cting nguoi dai dién
cua ho xac dinh, tai thoi diém ba Lé Thi B nhan chuyén nhugng phan dat nay,
trén dat da c6 can nha 14 dd muc nat. Can ct Bién ban xem xét, tham dinh tai
chd ngay 18/6/2019 va Ban d6 hién trang vi tri do Céng ty TNHH Po dac -
Thiét ké - Xay dung - Dich vy bat dong san Hoang L lap ngay 08/10/2019, thi
phan xéy dung trén dat c6 tong dién tich 89,6m” (tuong ton 62m2, hd nudc
6,3m?, hién 21.3m ) trong d6 cd can nha cap 4 s6 nha A5/127/1, ApM, xid L,
huyen B, Thanh phd H c6 két ciu: tudng gach, mai ton, nén gach men, cot Xi
mang. Nhu vdy, c6 can cur xac dinh can nha c6 két cau nhu hién trang hién hay
khoéng phai 13 can nha 14 c¢6 sin trén dat vao thoi diém ba Lé Thi B nhan chuyén
nhuong tir 6ng Duong Quang V, ma da dugc xay dung mai.



[2.2.1] Ba Truong Thi Ng cho rang, ba dugc me 1a ba Lé Thi B cho dat vao
ndm 2000, sau khi vé ¢ ba xay dung va sau ndy c6 sta chira can nha A5/127/1,
Ap M, x4 L, huyén B, Thanh pho H dé c6 hién trang nhu hién nay.

Xét, can cir Gidy dang ky xdy dung, sta chira, cai tao cong trinh ngay
22/3/2012 cua ba Truong Thi Ng va Bién ban kiém tra thuc dia ngay 27/3/2012
cua Uy ban nhan dan xa L, huyén B, thi ba Truong Thi Ng c6 nop hd so xin
phép x4y dung cdn nha tai dia chi A5/127/1 Ap M, xad L, huyén B theo bién
nhan s6 25/BN-VP ngay 30/02/2012. Hién trang nha trude khi xay dung theo
Bién ban kiém tra thuc dia ngay 27/3/2012 c6 két cdu: cot cay, vach 14, mai 14,
dién tich 45m”.

Qua trinh giai quyét vu an, phia bi don cho ring, bi don c6 cho me con ba
Truong Thi Ng Vé & can nha s6 A5/127/1, Ap 1, xa L vao nam 2013. Tuy nhién,
theo Thong bao s6 10319/TB-UB- -QLDT ngay 21/10/2005 cua Uy ban nhan dan
huyén B, thi ba Truong Thi Ng duoc cip s6 nha A5/127/1, Ap 1, x4 L tir ndm
2005. Ba Ng va con gai 1a chau Truong Nguyén Ngoc Nhu (sinh nim 2006) da
chuyén ho khau vé can nha nay tir ngay 24/3/2011 (bat luc 52) va sinh séng 6n
dinh dén ngay 19/4/2017, c6 dong thué nha dat cho nha nudc theo quy dinh.

Tai Bién ban hoa giai tranh chap dat dai ngay 19/6/2020 cua Uy ban nhan
dan xa L (but luc 46, 47), ba Truong Thi Ng trinh bay: “can nha tai dia chi
A5/127/1 do t6i xdy dwng, dén nam 2013 ti c6 sika nha lai va sir dung dén nam
2017 thi téi khéng con ¢ trén nha dat trén”. Ba Lé Thi B tham gia budi hoa giai
nay, nhung khong c6 ¥ kién phan dbi 10i trinh bay ctia Ba Ng vé phan xay dung
nha ciia Ba Ng, ma ba B chi xac dinh dat cua ba B va ba B khong cho Ba Ng
dat.

Loi khai caa nhitng nguoi lam chang 1a: Ba Lé Thi T va 6ng Lé Van X (em
rugt cua ba Lé Thi B), x4c nhan vao ndm 2006, chi cia cac 6ng ba la Lé Thi B
c¢6 cho con gai 1a ba Truong Thi Ng mot phan dat, Ba Ng xdy nha va ¢ 6n dinh
dén nam 2017 thi ba B khong cho Ba Ng ¢ nita. Ong Tran Anh T 1a ngudi budn
ban vat liéu xay dung, xac nhan vao nam 2013 6ng c6 chd vat liéu xay dung ban
cho ba Truong Thi Ng. Ong B Cong Ph co 101 khai xac nhan gia dinh ong ¢
nho nha Ba Ng tai To 5, 4p 1, xa L tr ndm 2000 dén nam 2013. Xét, mic du
nhitng ngudi 1am ching khong cung cap dwoc ching cir chitng minh cho 1oi
khai ctia minh, nhung 101 khai cua ho phu hgp véi loi khai cta ba Truong Thi
Ng va cac tai liéu, chiing cir khac nhu da phan tich ¢ trén.

[2.2.2] Bi don 1a Lé Thi B cho rang, do Ba Ng sinh con thir ba nén ba stra
nha cho me con Ba Ng vé ¢ nho tr ndm 2013. Tuy nhién, qua trinh giai quyét
Vu an bi don khong cung cap dugc chung cir chung minh viée xdy dung, sta
chira nha. Chung cu dé cdp so tham khong chap nhan yéu cau cua ba Truong
Thi Ng, vé viéc cong nhan phan xdy dung trén dat thuoc quyén sé hitu cia Ba
Ng 1a Céng van s 1092/UBND ngay 26/6/2020 cua Uy ban nhan dan xi L,
huyén B, Thanh phd H. Theo cong van nay, thi trén dat co “cdn nha trong tole,
phan hién, h6 nuée do ba Lé Thi B xdy dung khong phép vao nam 2013. Cing
thoi diém nam 2013, ba Lé Thi Bay c¢6 cho con la ba Trwong Thi Ng cdn nha



trén dé ¢, dén ngay 19/4/2017, ba Truwong Thi Ng ldp cam két tra lai cin nha,
ddt cho ba Lé Thi B va dwoc Uy ban nhdn dan xd L xdc nhdn chiz ky ngay
20/4/2017...”. Tuy nhién, Uy ban nhan dan xi L khéng cung cap duoc tai liéu,
chuang cu dé chimg minh ba Lé Thi B c6 xdy nha khong phép vao nam 2013.
Mt khac, Cong van s6 1092/UBND ngay 26/6/2020 c6 ndi dung mau thuan véi
Bién ban kiém tra thuc dia ngay 27/3/2012 cing cia Uy ban nhan dan xi L,
huyén B, vi theo bién ban nay thi ba Trwong Thi Ng la nguoi xin phép xay dung
cin nha tai dia chi A5/127/1 Ap M, xa L, huyén B vao nam 2012.

Tu cac tinh tiét noi trén, HOi déng xét Xt ¢6 can cr xac dinh cin nha s
A5/127/1, Ap 1, x3 L va cac cong trinh xay dung trén dat theo Ban d6 hién
trang vi tri ngay 08/10/2019 do ba Truong Thi Ng xay dung va stra chira. Theo
x4c nhan cua ngudi dai dién theo ty quyén cia ba Truong Thi Ng va éng Phan
Hong Ph, thi phan xdy dung nay do Ba Ng va ong Phudc cung bo tién xay dung
trong thoi gian hai nguoi chung séng. Vi vay, ba Truong Thi Ng khong cé toan
quyén dinh doat dé tra lai can nha nay cho ba Lé Thi B nhu “Td cam két” ngay
19/4/2017 cta Ba Ng. Do cac cong trinh xay dung toa lac trén dién tich dat
thudc quyén st dung cua ho gia dinh ba Lé Thi B, nén viéc Ba Ng yéu cau ba B
tra lai can nha nay cho Ba Ng (tra hién vat) 1a khong c6 cin cir chap nhan. Tuy
nhién, cac cong trinh xay dung nay da ton tai tir lau, ba Lé Thi B 1a ngudi quan
1y, st dung tu sau ngay 19/4/2017 dén nay; Tai phién toa phuc tham, nguoi dai
dién theo uy quyén cia nguyén don yéu cau bi don tra bang hién vat, néu khong
tra dugc bang hién vat thi tra gia tri. Vi vay, can thiét phai buoc ba B phai hoan
tra lai gia tri xay dung cho Ba Ng.

Vé chi phi xdy dyng, ba Truong Thi Ng va 6ng Phan Hong Ph cho rang hét
450.000.000 (bdén trim nim muoi triéu) dong, nhung khéng cung cap duoc
chung ct. Loi khai cua ngudi lam ching 6ng Tran Anh T lai cho rang vat liéu
xay dyng 6ng ban cho ba Truong Thi Ng 1a 457.000.000 (bbn trim nim muoi
bay triéu) dong, nhung khong c6 tai lidu, chang ct vé viéc ban hang nay. Can
ctr Chung thu tham dinh gia sb: 2486/1/TPG-CT ngay 31/8/2020 cia Cong ty
Co6 phan Tham dinh gia Pong Nai, thi tong gia tri cac cong trinh xay dung trén
dat 1a 206.542.000 dong (nha & gia dinh co gia 204.085.000 dong, bé nudc co
gia 2.457.000 dong). Vi vay, ba Lé Thi B phai tra lai cho ba Truong Thi Ng gia
tri cac cong trinh xay dung trén dat 1a 206.542.000 dong, tra mot lan ngay sau
khi ban an c6 hiéu luc.

Tai phién toa, dai dién Vién Kiém sat nhan dan Thanh phd H phat biéu va
dé nghi khong chap nhén khang cdo cua ba Truong Thi Ng, git nguyén ban an
so tham. Xét, tai cap phuc tham, nguyén don cung cap bo sung ching ca mai,
cac ching ctr nay phu hop véi 101 khai cua ba Truong Thi Ng va cdc tai liéu,
ching ct ¢6 tai hd so vu an, nén Hoi ddng xét xir chap nhan mot phan yéu cau
khang cdo cua Ba Ng vé phan xay dung, stra ban an so thim theo huéng nhu da
phan tich, khong co can ctr chap nhan dé nghi noi trén cua dai dién Vién kiém
sat.

Vé chi phi t6 tung, ba Truong Thi Ng khong khéng cdo, Vién kiém sat
khong khang nghi nén da phat sinh hiéu lyc.
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[3]. An phi dan sy so thim: Do stra ban 4n so tham, nén an phi duoc tinh lai.

- Nguyén don ba Truong Thi Ng phai chiu an phi 300.000 (ba tram
nghin) dong ddi v&i yéu cau khoi kién doi ba Lé Thi B tra lai dat nhung
khéng dwgc chap nhan, nhung dwoc can trir s6 tién tam tng an phi 300.000
d6ng (ba traim nghin) dong ma Ba Ng da ndp theo bién lai thu tién tam Gng an
phi s6 AA/2018/0006854 ngay 21/01/2019 cua Chi cuc Thi hanh an dan su
huyén B, Thanh phd H.

Hoan lai cho nguyén don ba Truong Thi Ng s tién tam tmg an phi 2.500.000
d6ng (hai triéu ndm trim nghin) ddng ma Ba Ng dd ndp theo bién lai thu tién tam
g an phi s6 AA/2019/0078883 ngay 13/5/2020 ctia Chi cuc Thi hanh 4n dan su
huyén B, Thanh phé H.

- Bi don ba Lé Thi B phai np tinh trén s6 tién phai tra cho ba Truong
Th1 Ng, an phi 1a: 206.542.000 dong x 5% = 10.327.100 dong, nhung dugc
mién nop do ba Lé Thi B (sinh ngay 03/3/1962) 1a ngudi cao tudi.

[4]. An phi dan sy phuc tham: Do stra an so tham, ba Truong Thi Ng
duoc chap nhan mot phan yéu cau khang cédo, nén Ba Ng khong phai nop.
Hoan tra cho Ba Ng tién tam ung an phi 1a 300.000 (ba tram nghin) dong
theo bién lai s6 AA/2021/0040654 ngay 01/03/2022 cua Chi cuc Thi hanh an
dan su huyén B, Thanh phé H.

Vi cac 1€ trén,
QUYET PINH:
Can ctr Khoan 2 Diéu 308, biéu 309 cua Bo luat té tung dan sur;

Can ctr Diéu 109, khoan 2 Biéu 122, Piéu 127, Diéu 128, biéu 689 va Diéu
722 B0 luat Dan sy nam 2005;

Cin ctr Luat Nguoi cao tudi s6 39/2009/QH12 ngay 23/11/2009 ciia Quéc hoi;

Cin ctr diém d Khoan 1 Piéu 12 va Khoan 2 Diéu 29 cta Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban thuong vu Québc hoi quy dinh
vé muc thu, mién, giam, thu, nop, quan 1y va sir dung an phi va 1¢ phi Toa an,

Chap nhan mot phan yéu cau khang cdo ctia nguyén don ba Truong Thi Ng,
Vvé viéc yéu cau bi don ba Lé Thi B hoan tra gia tri xdy dyng can nha so
A5/127/1 Ap M, xi L, huyén B, Thanh phé H. Khong chap nhan yéu cau khang
c4o ctia ba Truong Thi Ng vé viéc budoc ba Lé Thi B giao tra dién tich dat
481,8m* thuoc mot phan thira 211 (211-1) to ban d6 s6 15 (theo tai liéu 02/CT-
UB), bo dia chinh xa L, huyén B, Thanh phd H. Stta mot phan ban an dan su so
tham, X

1. Chap nhan mot phan yéu cau khoi kién ciia nguyén don ba Truong Thi
Ng d6i véi bi don ba Lé Thi B, vé viéc tranh chap quyén s& hitu nha va quyén sir
dung dat:

1.1. Khéng chap nhan yéu cau khoi kién cua nguyén don ba Truong Thi Ng

Vvé Viéc yéu cau Toa an budc ba Lé Thi B tra lai phan dét dién tich 481,8m”
thuoc moét phan thira 211 (211-1) to ban do s 15 (theo tai liéu 02/CT-UB), bo
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dia chinh xa L, huyén B, Thanh pho H. Vi tri khu dat cin ct theo Ban do hién
trang vi tri do Cong ty TNHH Do dac — Thi€t ké - Xay dung — Dich vu Bat dong
san Hoang L lap ngay 08/10/2019 (hgp dong so: 01 TA-DBHL10/19).

1.2. Chap nhan yéu cau khoi kién ctua nguyén don ba Truong Thi Ng vé
viéc yéu cau ba Lé Thi B hoan tra gia tri can nha va cong trinh xay dung trén
dién tich dat 89,6m? tai dia chi A5/127/1 Ap M, x4 L, huyén B, Thanh phé H
thuoc mot phan thira 211 (211-1), to ban d6 s6 15 (TLO2/CT-UB), bo dia chinh
xd L, huyén B, Thanh phd H (Vi tri cin nha va cong trinh trén dat tai ky hiéu sb
(1), (2), (3), (4) cua Ban d6 hién trang vi tri do Cong ty TNHH Do dac — Thiét
ké - Xay dung — Dich vu Bat dong san Hoang L 1ap ngay 08/10/2019). Budc ba
Lé Thi B phal hoan tra cho ba Truong Thi Ng gia tri can nha va cong trinh xay
dung trén dat tong cong 1a 206.542.000 (hai trim 1¢ sau triéu nam trim bdn
muoi hai nghin) dong. Tra mot 1an ngay khi ban an c¢6 hiéu lyc phap luat.

Ké tir ngdy ngudi duge thi hanh an c6 don yéu cau thi hanh 4n ma bén phai
thi hanh an chua thanh toan hét s tién hoic thanh toan khong day du sb tién néu
trén cho nguoi dugc thi hanh an, thi nguoi phai thi hanh con phai chiu khoan
tién 13i ctia SO tién con phai thanh toan theo murc 14i suat quy dinh tai khoan 2
Diéu 468 B luat Dan sy nam 2015 trén sd tién chua thanh toan.

2. V& chi phi t6 tung: Nguyén don ba Truong Thi Ng phai chiu sb tién
23.158.614 (hai muoi ba trieu mot tram ndm muoi tam nghin sau tram muoi
bon) dong. Nguyén don da ndp du so tién nay.

3. An phi dan sy so tham:

3.1. Nguyén don ba Truong Thi Ng phai nop 300.000 (ba tram nghin)
d6ng, nhung dugc can trir s6 tién tam tng 4n phi 300.000 (ba tram nghin) dong
ma Ba Ng d3 ndp theo bién lai thu tién tam Gng an phi sé6 AA/2018/0006854
ngay 21/01/2019 cua Chi cuc Thi hanh an dan sy huyén B, Thanh phd H.

Hoan lai cho nguyén don ba Truong Thi Ng s6 tién tam tmg an phi 2.500.000
(hai triéu nam trim nghin) dong ma Ba Ng d3 nop theo bién lai thu tién tam tng an
phi s6 AA/2019/0078883 ngay 13/5/2020 ctia Chi cuc Thi hanh 4n dan su huyén B,
Théanh phé H.

3.2. Bi don ba Lé Thi B 1a ngudi cao tudi nén dugc mién nop.

4. An phi dan sy phac tham: Ba Truong Thi Ng khong phai nop. Hoan tra
cho Ba Ng tién tam tng an phi 1a 300.000 (ba trim nghin) déng theo bién lai
s6 AA/2021/0040654 ngay 01/03/2022 ctia Chi cuc Thi hanh 4n dan sy huyén
B, Thanh phé H.

Cac duong su thi hanh tai Co quan Thi hanh an dan su co tham quyén.

Truong hop ban 4n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh 4n dan sy nim 2008 (stra doi, bd sung nam 2014) thi nguoi dugc thi
hanh an dan sy, nguoi phai thi hanh an dan su c¢6 quyén thoéa thuan thi hanh an,
quyén yéu cau thi hanh an, ty nguyén thi hanh 4n hoac bi cudng ché thi hanh an
theo quy dinh tai cac Piéu 6, Diéu 7, Diéu 7a, Diéu 7b va biéu 9 cua Luat Thi
hanh 4an dan su ndm 2008 (stra d6i, b6 sung ndm 2014); thoi hiéu thi hanh an
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duoc tbu’c bién theo quy dinh tai Piéu 30 cua Luat Thi hanh an dan sy nim 2008
(stra d6i, bo sung nam 2014).

Ban an phiic tham co hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- VKSND TP.H; THAM PHAN - CHU TQA PHIEN TOA
- Cuc THADS TP.H;

- TAND huyén B, TP.H;

- Chi cuc THADS huyén B;
- Cac duong su;

- Luu: Vp, hd so vu an.

Trinh Thi Anh
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