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Ban 4n s6: 03/2024/DS-PT
Ngay: 12-01-2024
V/v “Tranh chdp hop dong mua ban hang

hoa va hop dong vay tai san”’

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HAI DUONG

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phéan - Cht toa phién toa:  Ong Vil Thanh Tuin

Cac Tham phan: Ba Vii Thi Yén

Ba Poan Thi Huong Nhu

- Thw ky phién toa: Ba Phung Thi Mai - Thu ky Toa an nhan dan tinh Hai
Duong.

- Pai dién Vién kiém sdt nhan dan tinh Hdai Dwong: Ong Nguyén Vin
Tudng - Kiém sat vién.

Ngay 12 thang 01 nam 2024, tai try s&, Toa an nhan dan tinh Hai Duong
xét xtr phuc tham cong khai vu an thy 1y s6 73/2023/TLST-DS ngay 05/10/2023
vé viéc “Tranh chap hop dong mua ban hang héa va hop dong vay tai san”.

Do Ban an déan su so tham sé 08/2023/DS-ST ngay 19/7/2023 cua Toa an
nhan dan thi xa K, tinh Hai Duong bi khang cdo. Theo Quyét dinh dua vu an ra
xét xir phuc tham s6 80/2023/QD-PT ngay 22 thang 11 nam 2023; thong bao
thay d6i thoi gian mo phién toa va cac Quyét dinh hodn phién toa, giita cac
duong su:

1. Nguyén don: Ba Hoang Thi M, sinh nam 1965; dia chi: KDC H,
phuong H, thi xa K, tinh Hai Duong. Véng mat.

Nguoi dai dién theo ity quyén ciia ba M:

+ Anh Vii Hitu H, sinh ndm 1999; dia chi: T6 B, khu M, phuong C, thanh
phé C, tinh Quang Ninh. Gidy uy quyén ngay 28/11/2022. C6 mat.

+ CoOng ty L1; dia chi tru so: S6 A, 16 A, MonBay, phuong H, thanh ph
H, tinh Quang Ninh. Nguoi dai dién hop phap: Chi Quach Thi Quynh M1, sinh
nim 1996 — Nhan vién nghiép vu (Van ban ctr sé 0422/2023/CV-GV ngay
22/4/2023 ciia Cong ty L1). Gidy ty quyén cua ba M ngay 15/4/2023. C6 mit.



2. Bi don: Chi Pham Thi B (tén goi khac: Pham Thi L), sinh ndm 1986;
dia chi: KDC A, phuong H, thi xa K, tinh Hai Duong. Véng mat.

3. Nguoi ¢6 quyén loi, nghia vu lién quan: Ong Pinh Van N, sinh nim
1964 (chdng ba M), dia chi: H, phuong H, thi xa K, tinh Hai Duong. Ving mit.

4. Nguoi lam ching:

- Ong Nguyén Vin T, sinh nim 1967, dia chi: Thon M, xa N, huyén N, tinh
Hai Duong. Ving mat.

- Anh Vi Minh C (tén goi khac: T1), sinh nam 1984, dia chi: KDC A,
phuong H, thi x4 K, tinh Hai Duong. Vang mit.

- Ong Nguyén B4 T2, sinh nim 1960; dia chi: Thon A, xa Q, huyén N, tinh
Hai Duong. Ving mat.

NOI DUNG VU AN:

Theo Ban an so tham sb 08/2023/DS-ST ngay 19/7/2023 cua Toa an nhan
dan thi xa K, tinh Hai Duong, vu 4n c6 ndi1 dung tom tt nhu sau:

Tt nam 2018, gitra ba Hoang Thi M va chi Pham Thi B ¢6 giao dich mua,
ban 14 hanh, 14 mua tuoi va kho dong bao. Viéc mua ban khong c6 hop dong
bang van ban ma chi thoa thuan bang 101 néi. Khi giao hang cho chi B, ba M c6
ghi s6 ctia ba vé sd luong hang va sb tién. C6 lan giao hang xong thi chi B thanh
toan mot ph?m, con thi ng, ¢6 khi no cé sb tién cua dot hang doé roi sau méi tra
dan. Pén ngay 04/6/2020, ba M va chi B chot sb tién chi B con ng ba M, tong 1a
502.477.000 dong.

Khoang thang 6/2020, gitra ba M, chi B c6 mua 14 hanh kho, 14 muaa kho
ttr kho ctia 6ng Nguyén B4 T2 & N, N 1a 350 bao, 15kg/bao, trir 100 kg sau khi
v€ sinh, trong luong con la 5.150 kg, don gia 1a 120 triéu/tan = 618.000.000
dong.

Pén ngay 19/6/2020, chi B mua ctia ba M 128 bao 14 hanh khd x
17kg/bao = 2.176 kg — 65 kg (1a % v¢€ sinh hao hut) = 2.111kg x 115.000 d/kg =
242.765.000 dong.

Tir ngdy 26/9/2020 dén ngay 04/12/2020, chi B mua 14 hanh tuoi cta ba
M nhiéu lan, tong 23.850kg, don gia giao dong tir 9.000 ddng dén 12.000
dong/kg. Tong s6 tién chi B con ng ba M vé mua 14 hanh, 14 mua tuoi 13
247.479.000 dong.

Téng s tién chi B da thanh toan tra cho ba M 1a 1.220.000.000 dong.

- Theo nguyén don ba M: Nam 2020, ba xuét ban cho 6ng Nguyén B4 T2
khoang 25 tAn hang 14 hanh mua kho. Do dich bénh, 6ng T2 khong ban duogc
hang, 6ng T2 nho ba xem c6 ai mua thi gidi thiéu cho 6ng T2. Cung thoi diém,
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dau thang 6/2020, chi B ¢6 nhu cau lay thém hang, hang trong kho ctia ba da hét
nén ba da bao chi B dén nha ong T2 léy hang, ba chiu trach nhiém thanh toan
v6i ong T2 sé hang ma chi B 13y tir kho cua ong T2, chi B chiu trach nhiém
thanh toan vé6i ba trong thoi han 1 thang. Chi B dén nha 6ng T2 ldy 350 bao
hang, dén ngay 17/6/2020, chi dén nha ba chdt s6. Theo d6, chi B da lay 350 bao
14 hanh sdy kho x 15kg/bao = 5.250kg trir vé sinh lai mat 100kg, con lai 1 5.150
kg x 120.000 d/kg = 618.000.000 dong. S tién nay, chi B c6 trach nhiém thanh
toan cho ba, khong lién quan dén 6ng T2. Khoang 10 thang sau (tir thang
6/2020) khi 1ay hang 350 bao, ngay 11/4/2021 chi B cho rang hang xu khong
ban duoc nén cho 2 xe tai hang 14 hanh, mua kho dén ép, chiri boi ba, vit & cong
nha ba, bat ba phai nhan sb hang chi B d6 dé trir no. Budi chiéu troi mua, ba
phai nhd ngudi cho bao hang vao trong san nha ba dé tranh mua. Tong sb 123
bao hang chi B vut tra ba khong nhan, cling khong xac nhan. Ba nho 0ng T2
sang xem thi 6ng T2 xac dinh khong phai hang ctia 6ng T2 trudc day giao cho
chi B vi 14 hanh mua bi d6i mau, thanh mau vang ta. Ong T2 noéi ong d3 mua
ban dit doan nén 6ng khong quan tim dén viéc gitra ba va chi B.

Ngay 03/12/2020, chi B mua 71 bao la hanh hanh khé x 16kg/bao =
1.136kg X 110.000 dong/kg = 124.960.000 dong.

Ba mua 14 hanh tuoi cua chi B: Khoang thang 1/2021, ba mua 14 hanh tuoi
ctia chi B tong s6 tién 67.806.000 dong.

Ngoai ra, ngay 20/6/2020, chi B viét gidy vay tién mit, s tién 1a 350.000.000
dong. Hen ba 1 dén 2 thang thi tra ca goc va 1ai 1%/thang. Qu4a han, ba da doi
nhiéu 1an nhung chi B khéng tra.

Ba M xéc dinh: Tong so tién hang ma chi B mua cta ba 1a 1.735.681.000
dong, chi B da tra 1.287.806.000 dong (trong d6 cong ca tién ba mua 14 hanh
tuoi ctia chi B), con lai 447.875.000 dong (tai bién ban 1y 15i khai ba yéu cau
chi B tra tién hang 14 497.875.000 dong). Nay ba yéu cau chi B tra tién hang 1a
447.875.000 d6ng; tra ng tién vay 1a 350.000.000 dong va tién 13i dbi v6i khoan
tién vay 350.000.000 dong tir ngay 20/6/2020 dén nay, mic 13i suat 1a 9%/nam.

- Theo bi don — chi M trinh bay: Truéc ngay 05/6/2020, ba M nhiéu lan
nhén tin, dién thoai cho chi néi rr:ing ba M da ban hang 14 hanh kho cho vg
chong ong T2, ba S ¢ huyén N nhung van chua lay duoc tién hang, da doi nhiéu
lan nhung vo chong 6ng T2 ba S khong tra, vo chong ong T2 vién 1y do chua
ban dugc hang nén chiy i trong viéc tra tién; ba M nho chi giup bang cach 1a ba
M 14y lai s6 hang d3 ban cho vo chdng ong T2 va nhd chi tiéu thu ho sb hang d6
dé ddi trir cong no véi vo chong ong T2. Vi ba M 14 ban hang nhiéu nim nén chi
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d3 dong ¥ nhan 16i, nhung chi ndi véi ba M 1a phai cho chi xem hang, néu hang
con dam bdo thi chi méi tiéu thu giup duge. Ngay 05/6/2020, ba M dan chi dén
nha vo chéng 6ng T2, ba S & x4 Q, huyén N dé xem hang; khi dén thi chi bao ba
S din chi dén kho dé xem nhung ba S bao khong can, ba S cho ngudi chd dén
nha 01 bao dé cho chi xem, chi van yéu cau phai cho chi vao kho xem vi 01 bao
khong du co s dé danh gia chit luong hang, ba S van bao khong can phai nhu
vdy, tin nhau 1a chinh; chi khong dong y nén di di vé. Sau d6 ba M tiép tuc lién
lac v6i chi nho chi ban dan giup, chi tin tudng nén da nhan 101 ban gitp. Ngay
17/6/2020, chi cho xe dén lay hang vé dé kho & thon M, xd N, huyén N (14 nha
con ré ong Nguyén Vian T), 6ng T kiém tra hang thdy khong dam bao chat luong
nén da thong bao cho chi biét, chi lién hé v&i ba M bao hang kém chét lugng
nén khong thé ban gilip ba M dugc, ba M nin ni nhd chi ban giup, bao chau cir
ban giup, da phai tra tién cho di ngay dau, khi nio ban dugc mdi phai tra tién
cho di, vi ca né nén chi da dong y v6i dé nghi ctia ba M.

Tong sb hang chi da 1dy ban ho 1a 350 bao, 15kg/bao, trir 100 kg sau khi
vé sinh, trong luong con 1a 5.150 kg, don gia 1a 120 triéu/tan = 618.000.000
dong. Ngay 19/6/2020, chi lay tiép 128 bao, 17kg/bao, trir 65 kg hang sau vé
sinh, trong lugng con 1a 2.111 kg, don gia 115 triéu dong/tan = 245.765.000
dong.

Khoang nhitng thang cubi nam 2020, vi hang ctua ba M lay tir kho vo
chong ong T2 khong dam bao chat lugng, khach hang phan nan nén chi di nhiéu
lan trao doi v6i ba M, nhung ba M van nai ni chi c¢6 gang tiéu thu gitp, vi ba noi
khéng c6 kho chtra nén ctr dé day va chua yéu cau chi phai tra tién ngay. Ba M
bao 13 ¢ nha con hang dep hon nén chi dong ¥ 1ay, ba M cho chd dén chi nhan
128 bao hang = 245.765.000 (nhu di ghi ¢ trén). S6 hang chi 1ay tir nha 6ng T2
chi da ¢ géng tiéu thu cho don vi & mién N, nhung vi hang khong dam bao nén
bi tra lai. Chi lai trao d6i véi ba M vé viéc hang bi khach hang tra lai va bao s&
chd tra lai cho di, ba M dd ddng y. Chinh vi vy, ngay 11/4/2021 chi da cho xe
chd vé nha ba M ¢ K tra lai cho ba M 3.487kg hanh 14 say kho, ba M di nhan s
hang nay sau d6 ba M da cat vao kho ctia nha ba M. Bdi véi sb hang con lai, chi
cling da tiéu thu va bi khach hang tra lai, nhung & thoi diém ba M da c6 thai 4o
khong hai 1ong vé viéc chi khong gitip ba M nén chi khong tra lai duge cho ba
M, chi danh chap nhan. Dbi véi 16i trinh bay trong don trinh bao cta ong T2 ¢6
trong hd so 1a khong khach quan, khong ding vé ndi dung ké ca mébc thoi gian
ldy hang, chi xac dinh 14 6ng T2 bia dat. S6 hang hanh 14 chi d4 tra lai cho ba M
c6 gia tri 1a: 3.487kg x 120.000.000 dong/tin = 418.440.000 ddng. Tién thué xe
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véan chuyén di 14 9.600.000 dong; tién xe van chuyén vé 1a 14.000.000 dong, tién
cong nhan vé sinh hang 1 5.600.000 dong. Tong 1a 447.640.000 dong.

- Pbi voi 71 bao hanh 14 sdy kho, trong luong 1.136kg, don gid 110.000
ddng/kg = 124.960.000 ddong, ba M ké chi 1ay ngay 03/12/2020. Do sb sach theo
ddi cua chi bi that lac, chua tim lai duogc va thoi gian lau chi khong nhé c6 mua
ctia ba M hay khong, xem sb cta ba M thi khong phai chit ky cua chi va lai ghi
chén thoi gian, tuy 1a ngay 03/12 nhung lai trudc ngdy 4/6. Do d6, chi dé nghi
ba M cung cip tai liéu chimg minh vé ndi dung nay.

Pén ngay 20/6/2020, chi dén nha ba M tra cho ba M 50.000.000 dong tién

hang no trong tong ng 1a 502.477.000 dong da chdt ngay 04/6/2020 dugc néu &
trén; khi d6 ba M c6 bao chi ghi sé ba M tong hop céac 1an 1ay hang ban gitp ba
M va tién hang chi con ng, thoi diém nay chi chi méi van chuyén hang ciia ba M
tur kho ctia nha ong T2 vé kho cua chi cling & N, chtr chua ban dugc nén sb lidu
ghi trong s6 ba M 1a theo thuc té s6 hang di 14y, ké ca so tién 150.000.000 dong
ghi “tam tmg c6 S” ciing 1a ghi theo ¥ mudn cta ba M, ba M néi ghi nhu vay dé
chong ba M d& can nhan vé viéc ban hang chiu cho vo chong ong T2, dong thoi
ba M bao s tién nay ghi vao day con di chuyén sang cong vao s tién di di cho
chau vay, chi da ghi theo ¥ mudn ctia ba M; Ngay sau d6, chi ghi so vay cua ba
M s6 tién 350.000.000 dong; Thuc té, ngay 20/6/2020 khong cé viéc ba M dua
cho chi s6 tién 350.000.000 dong, ma trudc d6 chi da vay 200.000.000 dong
khéng c6 gidy to ciia ba M.
L4 hanh tuoi chi ban cho ba M: Thang 12/2020 va trong thang 01/2021, chi da
nhiéu 1an ban hang hanh 14 tuoi cho ba M. Ciing nhu viéc ba M ban hang cho
chi, vi 1a chd quen biét va tin tudng nhau, nén viéc chi ban hang hanh 14 tuoi cho
ba M ciing chi duoc thé hién bang thoa thudn miéng, chi chi ghi sd cua chi dé
theo ddi, tong gié tri tién hang chi dd ban cho ba M 1a 87.700.000 déng. Ba M
cho rang mua hang cua chi gia tri 1a 67.806.000 dong 1 chua dang, con thiéu lan
mua ngay 21/12/2020, tri gia = 19.894.000 dong.

Viéc chi tra tién mua hang cho ba M: Qua trinh lam viéc, ddi chiéu sd
séch, sao ké chi thong nhit, sau ngay chdt ng 04/6/2020 dén ngay 24/4/2023 chi
da tra ba M tong s6 tién 1a 1.220.000.000 dong.

Do d6, chi khong chap nhan sé tién ba M kién doi chi (khong bao gém
tién vay) 1a 497.875.000 dong. Chi xac dinh s tién chi con no ba M sau khi d
dbi trir tién ba M mua hang cta chi 1a 144.581.000 dong.

- Nguoi lam chiing éng T2 trinh bay: Ong va ba M da nhiéu nim (tir nam 2000)
giao dich mua ban 14 hanh mua kho, khéng c6 hop déng mua ban bang van ban.
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Vi¢c thanh toan gitra 2 bén bﬁng tién mat, c6 lan giao hang thi nog, cé lan thi tra
tién ngay, co lan thi tra mot phﬁn, no 1 phén. Nam 2020, luc d6 dang dich covid
19, ngay 05/6/2020 thi 6ng c6 néi v4i ba M 13 hang ldy cta ba nhung khong ban
duoc, ba xem ¢ ai mua thi ban ho, sau d6 ba M dua chj B dén, sb luong khoang
hon 5 tan hang (dung trong khoang 350 bao hang), chi B d4 xem hang, 14y mau
mang vé va dong y liy hang va cho xe tai dén bdc hang, khong co6 viéc chi B ché
hang x4u, kém chét luong. Ong néi rd 1a chi thanh toan véi ba M, con chi B
thanh toan v6i ba M thé nao thi 6ng khong biét. Thuc té ong chua thanh toan hét
dot tién hang mua ctia ba M, do d6 ba M c6 trach nhi€ém léy tién tr chi B, chr
chi B khong phai tra tién 6ng. Ong mua hang ciia ba M 1a 120.000.000 dong/tan,
nén khi ba M ldy dé ban ciing van gia 120 triéu dong/tan. Pdi voi don trinh bao
dé ngay 12/4/2021, Toa an cho ong xem, dung 1a don ong viét. Ngay 11/4/2021
6ng nhan dugc dién thoai cia ba M vé viéc chi B tra lai hang, ngay hém sau,
ngay 12/4/2021 6ng di truc tiép sang nha ba M xem hang ma chi B virt & nha ba
M, 6ng da xem va xac dinh hang chi B tra lai ba M khong phai 1a hang cua ong
da giao cho chi B, vi kich c& thai khong déu, phoi, rac con nhiéu va con 1an 14
dai qué kich c&. Trong khi hang cua 6ng dat ba M la da qua sang va qua may
phan tach nén kich ¢ thai rat déu (thai 3 ly, sau sdy con hon 2 ly), hang dam
bao ding chét luong, khong cé tap chat, hang khéng con phoi va 14 dai.

- Nguoi lam chung ong Nguyén Van T trinh bay: Ong va ba M 14 khach
hang, mua hang 14 hanh, 14 mua sdy kho. Voi chi B ciing 14 khach hang, ong
cling c6 mua hang cua chi B. Ong chua bao gi chd hang 14 hanh cho chi B. Tuy
nhién chi B va con ré 6ng 1a S1 1am chung 16 sdy 14 hanh kho, dugc khoang 1
nam chi B khong lam nira, ban lai 160 cho con ré ong. Chi B van gui hang & kho
ctia con ré ong (kho hang lanh). Ong khong nhd ngay thang nim nao, khi ong
1én kho nha con ré choi, 6ng thdy xe hang chd vé kho, 6ng hoi con ré ong l1a
hang nay cua ai, con c6 mua khong, con ré 6ng tra 10i 1a hang cia chi B giri.
Ong xem hang, thdy x4u, thi 6ng c6 goi dién cho chi B bao hang xau thé nay thi
ban lam sao dugc, thi chi B bao day la hang chau ban hd. Con hang nay chi B
chd & dau vé thi 6ng khong biét.

- Nguoi lam ching anh Vii Minh C (tén goi khéc: T1) trinh bay: Anh &
cung lang véi chi B, ba M, khong c¢6 ho hang vdi 2 nguoi nay. Ba M va chi B
lam an v&i nhau vé viéc mua ban 14 hanh say kho, thinh thoang anh c6 ché hang
cho ho. Ngay 03/12/2020 anh ché 71 bao 14 hanh kho cho chi B, ché 1én khu
vuc cdy xang mdi ¢ Q, huyén N, vi dich bénh covid 19 khong vao trong thi tran
N dé giao hang duoc nén chi B cho 14i xe ra don nhin hang & khu vuc ciy xang.
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Co6 nguoi ra nhan, anh goi di¢n cho chi B bao c6 giao hang cho ho khong, chi B
bao cd. Sau do, nguodi do6 1ai xe tai cua anh vao trong thi trAn N, anh ngéi cho,
khoang 40 phut sau, ho mang xe ra trd. Chi B bdo da nhan duoc hang, ba M
cling bao 14 chi B da nhan dugc hang. Sau d6 vé anh méi ky s6 ba M. Anh xéc
dinh chit ky trong s6 pho t6 do ba M cung cip cho Tda an, ghi ngay “3/12 14 kho
71 bao x 16 = 1136x 110 = 124.960.000 T1 chd cho L dtng 1a chit ky cua anh.
Cudc xe chd 71 bao nay 1a chi B tra tién mat, khong c6 gidy to gi ghi viéc thanh
toan. Viéc anh giao hang cho chi B 71 bao ¢ khu vuc N khong ¢ van ban gidy
to gi, chi ba M va chi B x4c nhan chi B da nhan hang. Anh cling it khi ché hang
cho chi B. Anh khong ¢6 can ctr gi vé viéc cho hang cho chi B 71 bao va chi B
tra tién cude xe cho anh dé ndp cho Toa 4n.

- Tai ban dn ddn sw so tham sé 08/2023/DS-ST ngay 19/7/2023, Toa &n
nhdn dén thi xd K, tinh Hai Dwong: Ap dung khoan 3 Diéu 26, 35, 39, 147, 227,
228, 235, 271, 273 cua B¢ ludt To tung dén su; cdc Diéu 280, 430, 440, 351,
357, 463, 466, 468 Bé ludt dan sw 2015; Nghi quyét sé: 01/2019/HD-TP ngay
11/01/2019 ciia Hji dong Tham phdn Toa dn téi cao hwdng dan vé ldi, 1di sudt,
phat vi pham; Nghi quyét 326/UBTVOH ngay 30/12/2016 cia Uy ban Thuong
vu Qué'c hoi.

1. Xur: Chdp nhdn mét phan yéu cau khoi kién ciia ba M.

Buoc chi Pham Thi B phai thanh toan tra ba Hoang Thi M t(fng s6 tien la
700.332.000 dong (Bay tram triéu ba tram ba mwoi hai nghin déng).Trong dé,
tién hang 322.915.000 déng, tién vay 350.000.000 dong va tién ldi ciia sé tién
vay la 27.417.000 déng.

Ngoai ra, Ban an con quyét dinh vé khoan 1ai di véi khoan tién cham tra,
thi hanh an, an phi va quyén khang céo ciia cac duong su.

Ngay 01/8/2023, nguyén don ba Hoang Thi M khang c4o mdt phan ban an
so tham voi ndi dung dé nghi toa an cap phic tham xét xir theo huéng chap nhan
yéu cau chi B thanh toan sb tién hang ngay 03/12/2020: 71 bao (14 hanh, mua
sdy kho) x 16kg/bao x 110.000 déng/bao = 124.960.000 dong.

Ngay 31/7/2023, bi don chi Pham Thi B khang céo dé nghi Toa an cip
phuc tham giai quyét chap nhan s6 hang 3.487kg (14 hanh, mua sy kho) da tra
lai cho ba M ngay 11/4/2021 dé dbi trir sb tién phai tra ba M.

Tai Bién ban lay 10i khai tai cap phtic tham ngay 17/11/2023, chi B (L)
thtra nhan c6 mua cua ba M 71 bao hang ngay 03/12/2020 chua thanh toan, tuy
nhién chi B chi chap nhén tra s6 tién nhu vi bang ba M da giao nop cho Toa &n
1a 113.600.000 dong. Chi B chap nhan tra chi M sé tién 113.600.000d.
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Tai phién toa phiic tham:

Nguoi dai dién hop phap cia nguyén don gitr nguyén ndi dung khang céo
dé nghi HDXX cén cr vao vi bang da giao ndp cho Toa 4an, 10i trinh bay cta chi
B ngay 17.11.2023 dé chip nhan khang céo cua ba M.

Chi B di duoc Toa 4n triéu tap hop 1& 03 1an vao cac ngay 28/12/2023;
09/01/2024 va 12/01/2024. Tai phién toa, chi B vang mat khong co 1y do.

Pai dién VKSND tinh Hai Duwong phdt biéu quan diém: Ti khi thu Iy vu
an, trong qua trinh chuin bi xét xt va tai phién toa, Tham phan, Hoi déng xét
xu, Thu ky va cac duong su tham gia phién toa tuan thu dung quy dinh ctua phap
luat t6 tung; vé hudng giai quyét vu an: Dé nghi Hoi dong xét xir can ctr Diéu
296, Piéu 312 B9 luat td tung dan sy dé dinh chi xét xir dbi v6i yéu cau khang
c40 cta bi don Pham Thi B (Pham Thi L). i v6i khang céo cta ba M: Dé nghi
Hoi dong xét xir can ctr khoan 2 Piéu 308 Bo luat t6 tung dan sy xtr chap nhan
mot phan khang cao cta nguyén don ba Hoang Thi M; Stra Ban 4n so tham s
08/2023/DS-ST ngay 19/7/2023, Toa an nhan dan thi xa K, tinh Hai Duong theo
huéng bude chi B phai thanh toan cho ba M 71 bao hang (14 hanh, mua say kho)
c6 gia tri 1a 113.600.000d. Tong sb tién chi B phai thanh toan cho ba M Ia
813.932.000d. Vé an phi: Tich thu sung quy nha nudc tién tam tng an phi cia
chi Pham Thi B; Tra lai ba M tién tam ung an phi phuc tham da nop.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cac tai liéu co trong hé so vu dn, dwoc tham tra tai
phién téa; can cir vao két quad tranh tung tai phién toa, Héi dong xét xir nhdn
dinh:

[1] Vé t6 tung:

1.1. Hoi dong xét xir can ci Piéu 273 BLTTDS xé4c dinh khang cédo cia
ba Hoang Thi M va chi Pham Thi B 1a hop 1€ va dugc xem xét theo trinh tu phic
tham.

1.2. Bi don chi B khang c4o da dugc Toa an tri¢u tap hop 1€ 03 lan vao
cac ngay 28/12/2023; 09/01/2024 va 12/01/2024. Tai phién toa, chi B ving mit
khong ¢o 1y do. Hoi dong xét xir can cir Picu 296, Diéu 312 B9 luat t tung dan
su dé dinh chi xét xir d6i voi yéu cau khang céo cia bj don Pham Thi B (Pham
Thi L).

[2] Vé néi dung:

Gitra ba M va chi B c6 thoa thuan mua ban 14 hanh, 14 mua (ké ca la thai
sdy kho va 14 tuoi) v6i nhau nhiéu nim, viéc giao dich giita cdc bén khong co
hop ddng bang vin ban ma chi théng qua 161 noi.
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[3] Péi vdi viéc mua ban 1é hanh, mia sdy khé ciia ba M:

[3.1] Noi dung thtr nhat: Ngay 04/6/2020, hai bén théng nhit chdt s tién,
theo do6 chi B con ng ba M sb tién 1a 502.477.000 déng. Qua trinh chuén bi xét
xtt hai bén déu théng nhét s tién trén nén xac dinh chi B con no ba M sb tién
502.477.000 ddéng. Cac bén khong khang céo sd tién nay nén Hoi dong xét xur
khong xét.

[3.2] Noi dung thir hai: Khoang thang 6/2020, gitta ba M, chi B c6 mua la
hanh kho, laa mua kho tir kho ctia 6ng Nguyén Ba T2 & N, N la 350 bao,
15kg/bao, trir 100 kg sau khi v€ sinh, trong luong con 1a 5.150 kg, don gia la
120 triéu/tin = 618.000.000 dong. Theo chi Bang s6 hang nay 1a ba M nho chi
ban ho, chi da ban duoc mot phén, do hang x4u chi khong ban dugc nén con
3.487kg chi dem tra lai ba M. Ba M khong nhan va xac dinh da ban, chi B da
mua va budc chi phai thanh toan tra ba s6 tién 618.000.000 dong. Xét thay, hai
bén hop déng mua ban vai nhau chi bang 101 néi, chi B da nhan hang, khong c6
can cir vé thoa thuan néu khong ban dugc hang thi tra lai. Sau khi chi B nhan
350 bao hang, dén ngay 17/6/2020 chi B di ghi so ba M chdt no 5 chuyén x 70
bao/1l xe = 350 bao x 15kg/bao = 5.250 kg — 100 kg v¢ sinh hang = 5.150 kg x
120.000 dong/kg = 618.000.000 dong. Cac bén con théng nhat trir trong luong
hang sau vé sinh; don gia chi B mua 1a 120.000 dong/kg va chi B khai ban cho
khach hang ciing 120.000 dong/kg trong khi d6 cac bén khong thoa thuén tién
cudc van chuyén, tién vé sinh lai hang ... ai chiu, chi phi ddi trir cu thé néu ban
dugc hang nhu thé nao. Sau ngay 20/6/2020 con nhiéu lan chi B mua hang cua
ba M, ba M mua hang cua chi B nhung khong c6 cin ctr viée cac bén thong nhat
tra va nhan lai hang. Nhu vay viéc chi B cho ré“mg 350 bao hang trén chi chi ban
ho ba M 1a khong c6 cin cir. Toa an cap so tham xac dinh hai bén da mua dut
ban doan, ba M khéng chap nhan s hang chi B tra nén can xac dinh sb hang nay
chi B da mua va phai c6 trach nhi€ém thanh toan cho ba M. Phu hop vdi ndi dung
ngay 20/6/2020, chi B chét ng 1.363.242.000 dong. Sau khi xét xir so tham, chi
B c6 don khang vé noi dung nay, tuy nhién chi B nhiéu lan vang mit tai phién
toa khong co 1y do, nén Hoi dong xét xur dinh chi xét xir phiic thdm va khong
xem xét ddi v6i khang cdo cua chi B.

[3.3] No6i dung tht ba: Ngay 19/6/2020 chi B lai mua tiép 128 bao x
17kg/lbao = 2.176 kg — 65kg vé sinh = 2.111 kg x 115.000 dong/kg =
242.765.000 dong. Cac bén khong khang cdo s tién nay nén Hoi dong xét xur
khong xét.



[3.3] Noi dung thir tu: D6i véi 71 bao hanh 14 say kho trong lugng la
1.136kg, véi gia 110.000d/kg, thanh tién 13 124.960.000 dong. Ban 4n so thAm
nhan dinh do ba M khéng cung cap duogc cin cit cho yéu cau nén khi nao ba M
c6 can ctr s& giai quyét bang vu an khac 1a khong phu hop ma phai tuyén khong
chap nhan phan yéu cau khéi kién nay ctia ba M. Tai cap phuc tham, ba M xuat
trinh vi béng xac nhan giao dich néu trén. Chi B c6 101 khai thtra nhan do trudce
day bi mat s thanh toan nén khong kiém tra lai duoc giao dich trén nén khong
chép nhan, tai cép phtc tham, chj thira nhan vé viéc nhan 71 bao hang ngay
03/12/2020, gia tri = 71 bao x 16/kg/bao x 100.000 déng/kg = 113.600.000
dong. Do d6, can sira ban an so thim theo hudng chap nhan yéu cau khéi kién
ctia ba M vé viéc yéu cau chi B thanh toan tra 71 bao hang ngay 03/12/2020,
theo gia hai bén thoa thuan 1a 113.600.000 dong. Khang cdo ciia ba M vé noi
dung ndy c6 can ctr chap nhan.

[3.4] No6i dung thtr nim: Dbi véi s tién ba M ban 14 hanh tuoi cho chi B,
bad M va chi B théng nhat chi B no ba M 247.479.000 dong. Cac bén khéng
khang c4o sd tién nay.

Nhu vay tong sb tién ba M ban 14 hanh, 14 muaa cho chi B 1a: 502.477.000
dong + 618.000.000 dong + 242.765.000 dong + 247.479.000 dong +
113.600.000 dong = 1.724.321.000 dong.

[3.5] Noi dung thr sdu: Doi v6i s6 14 hanh twoi chi B ban cho ba M: Chj
B xé4c dinh sd tién ba M mua 14 hanh tuoi caa chi 1a 87.700.000 dong, ba M thira
nhén sd tién mua 13 hanh tuoi cta chi B 13 67.806.000 dong. Chi B khang cao dé
nghi Hoi dong xét xir phuc tham budc ba M phai thanh toan 1a 87.700.000 dong.
Tuy nhién chi B nhiéu 1an vang mat tai phién toa khong c6 1y do, nén Hoi dong
xét xtr dinh chi xét xtr phtic tham va khong xem xét d6i voi khang cao cia chi B.

[4] V& thanh toan: Ba M, chi B théng nhit, chi B di thanh toan bang tién
mat, chuyén khoan 13 1.220.000.000 dong, ddi trir s6 tién 14 hanh tuoi ba M con
ng chi B 1a 67.806.000 dong, can budc chi B tra ba M tién hang Ia
1.724.321.000 déng — 1.220.000.000 dong — 67.806.000 dong = 436.515.000
dong, ba M khong yéu cau tinh 13i nén khong xem xét.

[5] Dbi véi s6 tién vay: Ngay 20/6/2020, chi B ky xac nhan vay ba M
350.000.000 dong, trong d6 cac bén co thira nhan 150.000.000 dong chuyén tir
tién hang sang tién vay, nhu vay xac dinh chi B vay ba M 350.000.000 dong la
dung. Trong hop dong khong xac dinh thoi han tra, tai phién tda cac bén xac
dinh khi vay c6 thoa thuan 1ai nhung khong théng nhat muc 14i suat. Do d6, xac
dinh day 1a Hop dong vay khong c6 ky han va co 14i. Nay ba M doi tra gdc va
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yéu cau chi B tra 13i 10%/nam 1a phu hop voi quy dinh tai khoan 1 Diéu 468 cia
B6 luat Dan sy nim 2015. Tuy nhién, ba M khong cung cip duoc can cir dd yéu
cau chi B tra tién tir ngdy ndo ma lai yéu cau tinh 13i tir khi vay 20/6/2020 dén
nay la khong c6 can ct. Theo quy dinh tai Diéu 469 Bo luat dan sy va Nghi
quyét caa Hoi dong tham phan sé 01/2019/ NQ-HPTP ngay 11/01/2019 vé
huéng dan 4p dung mot sé quy dinh cua phap luat vé 14i, 13i suat, phat vi pham,
thi tinh thoi gian bao trudc hop 1y la sau khi ba M khai kién, Toa an da giao
Thong bao thu 1y cho chi B ngay 6/7/2022, tinh t6i da 3 thang, dén ngay
7/10/2022, chi B chua tra hét cho ba M thi tinh 14i trén sd tién chua thanh toan
(350.000.000 dong). Nhu vy, can budc chi B phai tra ba M sb tién vay la
350.000.000 ddng va tién 13i tinh tir ngdy 7/10/2022 dén ngay xét xtr so thim
19/7/2023 1a 9 thang 12 ngay = 27.417.000 dong (da lam tron). Phan tién lai
nguyén don yéu cau khong duoc chip nhan 1a 107.740.500 dong - 27.417.000
dong = 80.323.500 dong. Noi dung ndy cac duong su khong khang cao nén Hoi
d6ng xét xir phuc thim khong xem xét.

Tir nhitng phan tich trén, Hoi dong xét xir chdp nhan mot phan khang cao
ctia ba M. Stra mot phan ban 4n so tham.

[6] Vé an phi: Do stra ban an so tham Hoi dong xét xu tinh lai an phi dan
su so thim. V& an phi phuc tham: Tich thu sung quy Nha nudc tién tam tng an
phi ctia chi Pham Thi B; Tra lai ba M tién tam ung an phi phuac tham da nop.

Vi cac lé trén,

QUYET PINH

Can cir khoan 3 Piéu 296, Diéu 312 va khodan 2 Piéu 308 B¢ ludt t6 tung
dan su;

1. Pinh chi xét xir phiic tham d6i véi khang cdo cua bi don chi Pham Thi
B.

2. Chap nhan mot phan khang céo ciia nguyén don ba Hoang Thi M.

3. Stra Ban 4n so thdm sb 08/2023/DS-ST ngay 19/7/2023, Toa &n nhan
dan thi xa K, tinh Hai Duong.

Can ctr khoan 3 Diéu 26, 35, 39, 147, 148, 227, 228, 235, 271, 273 cta Bo
luat t6 tung dan su; cac Didu 280, 430, 440, 351, 357, 463, 466, 468 Bo luat dan
su 2015; Nghi quyét s6: 01/2019/HD-TP ngay 11/01/2019 ctia Hoi dong tham
phan Toa 4n tdi cao hudng dan vé 1ii, 13i suét, phat vi pham; Nghi quyét
326/UBTVQH ngay 30/12/2016 quy dinh vé mirc thu, mién, giam, thu ndp quan
1y va sir dung an phi, 1€ phi Toa an.
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Xtr: Chap nhan mot phan yéu cau khoi kién ctua ba M. Xac dinh chi B con
ng ba M s tién hang 436.515.000 dong; sb tién vay 350.000.000 dong va tién
131 ctia s6 tién vay 1a 27.417.000 dong. Tong 813.932.000d.

Budc chi Pham Thi B phai thanh toan tra ba Hoang Thi M téng s6 tién 1a
813.932.000 dong.

Ké tir ngay ban an c6 hiéu lyc phap luat va ngudi dugce thi hanh an c6 don
yéu cau thi hanh 4n cho dén khi thi hanh xong, bén phai thi hanh an con phai
chiu khoan tién 13i cta sb tién con phai thi hanh an (tién hang va tién vay gbc)
theo mirc 13i suat quy dinh tai Diéu 357 va Piéu 468 Bo luat dan sy nam 2015.

4. Vé an phi:

Budc chi B phai chiu 36.418.000d (1am tron) dong an phi dan sy so tham.

Ba M phai chiu an phi dbi véi phan tién 1i khong dugc chap nhan la
4.016.000 (Iam tron). Pdi trir s6 tién tam tmg an phi d& nop 20.000.000 dong
theo Bién lai thu s6 AA/2020/0001339 ngay 23/6/2022 ctia Chi cyc thi hanh &n
dan su thi xa K, tinh Hai Duong phat hanh, tra lai ba M 15.984.000 déng. Tra lai
ba M sb tién 300.000d tam Ung an phi phic thim theo bién lai sd
AA/2021/0004632 ngay 04/8/2023 tai Chi Cuc thi hanh an dan su thi xa K.

Tich thu sung quy nha nudc sé tién 300.000d tam tng an phi phic thim
ctia chi B theo bién lai s6 AA/2021/0004635 ngay 08/8/2023 tai Chi Cuyc thi
hanh an dan sy thi xa K.

4. Cac quyét dinh khac ciia ban an so tham khong co khang cdo, khang
nghi, c6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban &n phuc tham c6 hiéu luc phap luat ké tir ngay tuy@n an 12/01/2024./.

Noi nhin: TM.HOQI PONG XET XU PHUC THAM
- VKSND tinh Hdi Duong; THAM PHAN — CHU TQA PHIEN TOA
- TAND thi xd K;

- THADS thi xa K,
- Cac dwong su;
- Luu hé so, Toa Dan su.

Vii Thanh Tuin
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