TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tw do - Hanh phuc

Ban an sb: 169/2019/DS-PT
Ngay 19-7-2019
V/V tranh chap hop dong tang cho
quyen st dung dat, chuyen nhuong
quyén sir dung dat va huy gidy
chtng nhan quyén sir dung dt

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

Thanh phan Hgi dong xét xii phic tham gom co:

Tham phan — Chu toa phién toa: Ba Nguyen Ngoc Mai

Cac Tham phan: Ba L& Thi Kim Anh

Ong Nguyén Trung Diing

Thuw ky phién toa: Ba Pham Thi Canh - Thu ky Toa an nhan dan tinh Binh
Duong.
i Dai dign Vign Kiém sat nhan dan tinh Binh Dwong tham gia phién toa:
Ong Phan Van Loi - Kiém sat vién.

Ngay 19 ghéng 7 nam 2019, tai tru so Toa an qhén dan tinh Binh Du:ong
xét xir phac tham cong khai vu an dan su thu ly so 10/2018/TLPT-DS ngay

07/01/2019 Ve viéc “tranh chap hop dong tang cho quyen s dung dat, chuyén
nhuong quyén sir dung dat va hay gidy ching nhan quyén st dung dat”.

Do Ban an dan sy so tham sb 79/2018/DS-ST ngay 29/8/2018 cua Tda &n
nhan dan thanh pho Thu D, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vu an ra xét xt phtc tham sé 101/2019/QDPT-DS
ngay 26 thang 3 nam 2019 giira cac duong su:

- Nguyén don: Ong Nguyén Vin Th, sinh ndm 1970; dia chi: S6 18/21, t6
22, duong BX 81, khu pho 2, phuong B, thanh pho Thu D, tinh Binh Duong.

Nguoi dai dien hop phap cia nguyén don: Ong Truong Nguyén L H,
sinh nam 1977; dia chi: S0 39/22A, duc‘mg H, Phuong 17, qu‘an P, Thanh pho Ho
Chi Minh; 1a nguoi dai dién theo uy quyén (van ban uy quyén ngay 07 thang 12
nam 2015); c6 mat.

- Bi domn:

1. Ong Nguyén Thanh Ph, sinh nim 1975; vang mit.

2. Ba Nguyén Thi B, sinh nim 1977; ving mit.



Cung dia chi: S6 56/10 duong tinh 16 6, khu phd Gia H, thi tran Tr, huyén
Tr, tinh Tay Ninh.

- Nguroi ¢6 quyén loi, nghia vu lién quan:

1. Ong Nguyén Van H, sinh nam 1953; dia chi: S6 18/19, khu phé 2,
phuong B, thanh pho Thu D, tinh Binh Duong; vang mat.

2. Uy ban nhan déan thanh ph6 Thu D, tinh Binh Duong; dia chi: S6 01
duong Quang Trung, phuong Pha C, thanh pho Thu D, tinh Binh Duong.

Ngum dai dign hop phap: Ba Vo Thi L, chuac vu: Truéng phong Tai
nguyén va Moi truong, 1a nguoi dai di¢n theo uy quyén (van ban uy quyén sd
5670/QD-UBND ngay 10/10/2017); c6 don Yéu cau xét xir vang mat.

3. Uy ban nhan dan phuong B, thanh phd Tha D, tinh Binh Duong.

Ngueoi dai dién hop phap: Ong V6 Thanh B, chtc vu: Chu tich Uy ban
nhan dan phuong b.

Nguoi dai di¢n theo sy quyén: Ong Nguyén Tuén T, chic vu: Cong chirc
dia chinh (theo Quyeét dinh uy quyen s6 207 ngay 10/7/2019); c6 mat.

4. Ong Huynh Thai B, sinh nam 1973; vang mat.
5. Ba Doan Thi N, sinh nim 1977; vang mit.

~ Cung dia chi: S6 23/12, duong Phi L, khu pho 1, phuong Phi L, thanh
pho Thu D, tinh Binh Duong.

6. Vian phong Cong chung T; dia chi: Puong DT 746, khu phd Binh Hoa
2, phuong T, thi x& Tan U, tinh Binh Duong.

Nguoi dai dién hop phéap: Ong Nguyén Hitu T2, chic vu: Truong Van
phong; c6 don yéu cau xét xur vang mat.

- Nguoi khang cao: Nguoi dai dién hop phap cua nguyén don ong Truong
Nguyén Lir H.

NOQI DUNG VU AN:

Theo don khoi Kién, don khdi kién bo sung, cac loi khai trong qua trinh
giai quyet vu an va tai phién toa, nguyén don va nguoi dai dién hop phap cua
nguyén don trinh bay:

Ba Nguyén Thi B ¢6 chong la 6ng Nguyén Van N; 6ng N chét nam 1985,
ba B chét nam 2009 (ba B va 6ng N khong c6 con chung, chi c6 6ng Th la con
nudi). Ba B 1a chu sir dung phan dat dién tich 2.019m?, thudc thira 786, to ban do
20 tai xa (nay la phuong) Dinh Hoa, thi xa (nay la thanh phd) Tha D, tinh Binh
Duong theo Glay chang nhéan quyén sir dung dat s6 108/QSDD do UBND thi x4
(nay la thanh phd) Thi D cap cho ba Nguyén Thi B ngay 25/7/1998. Ba B la
ngudi khong biét chix, khong biét viét va trong qua trinh quan ly, sir dung dat,
6ng Th, ba B khdng lap thu tuc xin cip doi gidy chiing nhan quyén su dung dat
nhung trong hd so cp gidy chiing nhan quyén st dung dat cho ba B lai c6 don
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xin cap d6i gidy chang nhan quyen sur dung dat theo hién trang ngay 01/8/2007
cua ba B, trong khi thuc té hd so chi c6 hop dong tang cho quyén sir dung dat
ngay 01/8/2007 va bién ban kiém tra dia chinh ngay 17/7/2007. Nhu vay, trinh tu
thi tuc thuc hién cap doi Gidy chung nhan quyén sir dung dat sé H27857 cua ba
Nguyén Thi B 1a sai quy dinh nhung Cong vin sé 380/TNMT ngay 22/6/2015 va
Cong van s6 968/TNMT ngay 13/10/2017 ctia Uy ban nhan dan thanh ph6 Thu D
xac dinh ba B c6 don xin déng ky cap doi glay chang nhan quyen st dung dat
theo thuc té s dung 1a khong dung su that. Bong thoi, hop dong ting cho va
bién ban kiém tra dia chinh trén, trong vu kién hanh chinh ma nguyén don da
khoi Kién ddi voi bi don, qua trinh t§ tung bi don 6ng Ph thira nhan chir viét ba
Nguyén Thi B trong hop dong tang cho va bién ban kiém tra dja chinh khéng
phai 1a cua ba B. Ong Nguyén Thanh Ph thira nhan tai thoi diém ba B ky hop
ddng ting cho thi nguyén don di ban vé sé khong c6 mit va budi chiéu ghé ky
vao hop d6ng tang cho. Nhu vay, trinh ty tha tuc chang thuc cua Uy ban nhan
dan xd (nay la phuong) Dinh Hoa d6i véi hop dong ting cho ngay 01/8/2007
gitta ba B, dng Th va 6ng Ph la vi pham nghiém trong quy dinh phap luat nén
nguyén don khoi kién bi don yéu cau Toa an hay Hop dong ting cho quyén st
dung dat s6 492/07 ngay 01/8/2007, quyén s 02TP/CC-SCT/HPGD tai UBND
phuong D, thi xa (nay la thanh pho) Thu D, tinh Binh Duong va yéu cau hay
Gidy ching nhan quyén str dung dat s6 vao so6 cap giay chang nhan s6 H27856
do UBND thij xa (nay la thanh phé) Thua D, tinh Binh Du:cmg cap ngay 21/9/2007
cho 6ng Nguyén Thanh Ph, thira dat sb 786, dién tich 240m?, t& ban db s6 20 tai
phuong D, thanh pho Thu D, tinh Binh Duong, huy Hop dong chuyén nhuong
quyén st dung dat s6 Coéng chang 373 quyén s 07TP/CC SCC/HPGD duoc
Van phong Cong chung T ching thuc ngay 23/7/2009 va huy Giay chiing nhan
quyén sir dung dat s6 vao so cap gidy chang nhan s6 H53989 do UBND thi x&
(nay la thanh ph4) Thu D, tinh Binh Duong cip ngay 03/9/2009 cho 6ng Huynh
Thai B, thira dat s6 1013, dién tich 183,7m?, to ban dd s6 20, tai phuong D, thanh
phd Thu D, tinh Binh Duong.

Bi don 6ng Nguyén Thanh Ph va ba Nguyén Th; D: Theo dia chi nguyén
don cung cap tai Toa an cap so tham thi 6ng Ph, ba B ¢6 dia chi s6 44/22 khu
phd 2, phuong B, thanh phd Tha D, tinh Binh Duong. Tuy nhién, qua xac minh
tai Cong an phudng B va Cong an thanh ph Tha D cia Toa an cap phic tham
thi duoc biét 6 ong Ph, ba b da chuyén dén dia chi s6 56/12, dudng tinh 19 6, khu
phé Gia H, thi tran Tr, huyén Tr, tinh Tay Ninh. Toa an da uy thac tu phap téng
dat cac van ban to tung, gui glay triéu tap hop 1& dén lan tha hai cho ong Ph, ba
P nhung 6ng Ph, ba B vin ving mit va khong co y kién gtri cho Toa an.

Nguroi ¢ quyen lo1, nghia vu lién quan 6ng Nguyén Van H: Ong Nguyen
Vin H da duoc Toa an triéu tap hop 1& dén lan thi hai nhung vang mat khéng co
ly do.

“Nguoi ¢6 quyen loi, nghia vu lién quan 6ng Hupnh Thai B va ba Podn Thi
N thong nhat trinh bay: Ong B va ba N nhéan chuyén nhuong thura dat s6 1013,
dién tich 183,7m?, to ban do s6 20 tai phuong B, thanh phé Thua D, tinh Binh
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Duong tir Ong Nguyeén Thanh Ph theo Hop ddng chuyén nhuong quyén st dung
dat s6 cong chung 373 quyén sé 07Tp/CC SCC/HDBGD dugc Van phong Cong
chang T chung thuc ngay 23/7/2009 va duoc cap Glay chang nhan quyén su
dung dat s6 H53989 do UBND thj x4 (nay la thanh phd) Tha D, tinh Binh Duong
cap ngay 03/9/2009, viéc chuyén nhuong giira hai bén 1a hop phap. Do d6, Ong
B va ba N khong d6ng y theo yéu cau khoi kién cia nguyén don.

Nguwoi c6 quyeén lgi, nghia vy lién quan Uy ban nhan dan thanh phé Thu
D, tinh Binh Duong trinh bay: Cong van s6 380/TNMT ngay 22/6/2015 va Cong
van s6 968/TNMT ngay 13/10/2017 cua Uy ban nhan dan thanh phd Thu D xac
dinh UBND thanh phé Tha D cép Gidy chiing nhan sé6 H27856 do UBND thi x&
(nay la thanh phd) Thu D, tinh Binh Duong cap ngay 21/9/2007 cho 6ng Nguyén
Thanh Ph, thira dat s6 786, dién tich 240m?* to ban do sé 20 va Gidy chuang nhan
quyén sir dung dat s6 H53989 do UBND thi xa (nay la thanh phd) Thu D, tinh
Binh Duong ngay 03/9/2009 cho 6ng Huynh Thai B, thira dat s6 1013, dién tich
183,7m?, to ban d6 s 20 tai phuong D, thanh phé Thua D, tinh Binh Duong la
dung theo trinh tu tha tuc cip quyén sir dung dat.

Nguoi co quyén loi, nghia vu lién quan Vén phong Céng chimg T do 6ng
Nguyén Hitu Tai la nguoi dgi di¢n theo phap lugt trinh bay: Van phong Cong
chang T tiép nhan ho so cong chung hop dong chuyén nhuong quyén st dung
dat giita 6ng Nguyén Thanh Ph, ba Nguyén Thi b va 6ng Huynh Théi B. Theo
noi dung hop dong, 6ng Ph va ba B chuyén nhuong toan b tai san 1a quyén st
dung dat dién tich 240m?, toa lac tai phuong D, thanh phd Thu D, tinh Binh
Duong theo Gidy ching nhan quyén su dung dat sé6 AK 475668, sé vao so
H27856 do UBND thi x4 Tha D (nay la thanh phé Tha D) cip ngay 21/9/2007
cho 6ng Nguyén Thanh Ph. Khi tiép nhan hd so, Cong ching vién di tién hanh
kiém tra toan bo hd so phap 1y, dbi chiéu ban chinh va ban sao cac gidy ching
nhan quyén st dung dat, chng minh nhan dan, sé ho khau bén mua va bén ban;
kiém tra phan mém ngin chin chuyén dich tai san cua cac co quan nha nuéc co
tham quyén. Sau khi kiém tra hd so, Cong ching vién nhan thay hd so hop 1¢
nhu quyén st dung dat khdng bi tranh chap, khong bi ké bién dé dam bao thi
hanh an, khdng quy hoach giai téa, cac bén cé du nang luc hanh vi dan sy va tu
nguyén thuc hién giao dich nén Céng chimg vién da soan thao hop déng, cho cac
bén doc lai va dong y Ky tén trude su chung kién cua Cong chimg vién. Sau do,
Cong chtng vién da ching nhan vao hop dong theo diing quy dinh phép luat.

Ngueoi ¢6 quyen loi, nghia vu lién quan Uy ban nhan dan phuwong D, thanh
phd Thi D khong c6 van ban trinh bay y kién, co6 don xin ving mit tai cip so

tham. Tai phién tda phlc tham, dng Nguyen TUan TG la cbng chac dia chinh
phuong tham du phién tda va khdng cé y kién gi vé viéc giai quyét vu an.

Tai Ban an daq su so tham sé 79/2018/DS-ST ngay 29/8/2018 cua Toa
an nhan dan thanh pho Thu D, tinh Binh Duong da tuyén xir:

Khang chap nhan toan bo yéu cau khoi kién cua nguyén don 6ng Nguyén
Van Th veé viéc yéu cau huy Hop dong tang cho quyén su dung dat so 492/07
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ngay 01/8/2007, quyen s6 02TP/CC-SCT/HPGD tai UBND phuong D, thi xa
(nay la thanh pho) Thu D, tinh Binh Duong; huy Gidy chung nhan quyén st
dung dat s6 vao sé cap gidy chang nhan sé6 H27856 do UBND thi x4 (nay la
thanh phé) Thu D, tinh Binh Dwong c4p ngay 21/9/2007 cho 6ng Nguyén Thanh
Ph, thira dat s6 786, dién tich 240m?, to ban do sb 20 tai phuong D, thanh phd
Thu D, tinh Binh Duong; hily Hop dong chuyén nhuong quyén sir dung dat so
Coéng chung 373, quyén sb 07Tp/CC SCC/HDGD dugc Vin phong Cong chu’ng
T chung thuc ngay 23/7/2009 va huy Gidy chtrng nhan quyén sir dung dat s vao
sb cap gidy chang nhan s6 H53989 do UBND thi xa (nay la thanh pho) Thu D,
tinh Binh Dwong cap ngay 03/9/2009 cho dng Huynh Thai B, thira dat s6 1013,
dién tich 183,7m? to ban 6 sb 20, tai phuong D, thanh phé Thu D, tinh Binh
Duong.

Ngoai ra ban an con tuyén vé chi phi t6 tung, nghia vu nop an phi va
guyén khang cao cho cac duong su.

Sau khi xét xtr so tham, ngay 10/9/2018, 6ng Truong Nguyén L H la
ngudi dai dién hop phép cia nguyén don khang céo toan bo ban an so tham, dé
nghi Toa an cap phuc tham xét xur theo huéng chap nhan yéu cau khai kién cua
nguyén don.

Tai phién toa phuc tham: Nguyén don van gir nguyén yéu cau khoi kién
va yéu cau khang céo; cac duong su khong thoa thuan dugc véi nhau vé viéc giai
quyet vu an.

Y kién cua Pai dién Vién Kiém sat tai phién toa:
Ve t6 tung: Nhiing nguoi tién hanh to tung va tham gia to tung da thyc
hién dang quy dinh cta Bo luat To tung dan su tai Toa an cap phuc tham.

Vé nodi dung: Tda &n cip so tham thuc hién tong dat cho duong su tai dia
chi s6 44/22 khu phé 2, phuong B, thanh phé Thi D, tinh Binh Duong nhung
theo két qua xac minh cua Tda an nhan dan tinh Binh Duong thi duong sy da
chuyén dén thi tran Tr, huyén Tr, tinh Tay Ninh vao nim 2009, xét thiy Toa &n
cap so tham vi pham tha tuc td tung va thap ching ctr chua day da lam anh
huong dén quyén loi cia cac duong su. Do do, ap dung khoan 3, Piéu 308 cua
Bo luat T6 tung dan su dé nghi Hoi dong xét xir hity ban an so tham, chuyén hd
so vé cho Toa 4n nhan dan thanh phd Thu D xét xt lai theo thu tuc so tham.

Sau khi nghién ctiu cc ching cir ¢6 tai ho so da duoc tham tra tai phién
toa, can cu vao ket qua tranh tung tai phién toa, 16i trinh bay cua cac duong sy, y
kien cua Kiém sat vién;
NHAN PINH CUA TOA AN:
[1] V& t6 tung:
[1.1] Trong qua trinh giai quyét vu an, bi don 6ng Nguyen Thanh Ph va ba

Nguyen Thi P dugc Toa 4n nhan dan thanh phé Tha D niém yét cong khai tai dia
chi sb 44/22, khu phd 2, phuong D, thanh phd Thu D, tinh Binh Duong. Tuy
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nhién theo Bién ban xac minh ngay 08 thang 5 nam 2019 do TAND tinh Binh
Duong x4c minh tai Cong an phuong D thi: “Khodng nam 2008 tré vé trude tai
dia chi s6 44/22, t6 22, khu phé 2, phwong D, thanh pho Thi D, tinh Binh Duwong
c6 h gia dinh éng Nguyén Thanh Ph, ba Nguyén Thi P sinh song tai ddy trong
can nha tam (vdch la), nhung tir nam 2008, ong Ph, ba B da phd bo can nha tam
nay, chi con lai dat trong. Sau do, ong Ph, ba B bdn ddt cho nguoi khdc. Hign
nay, tai dia chi nay la bai dat trong tir nam 2008 dén nay, khong ai sinh song

Hién nay tai phwong D khéng con can nha nao dia chi s6 44/22, t6 22, khu phé
2, phuong D, thanh pho Thi D, tinh Binh Dwong do t6 22 dd doi thanh t6 9 tir
nam 2008 dén nay”. Nhu vay, tai dia chi ma Toa an cép so thAm xac dinh 13 noi
bi don cu tra chi la bai dat tréng, khong c6 nha & nhung cc bién ban niém yét
ctia Toa an cap so tham (but luc 498, 537, 542, 553) lai xac dinh ly do khong
thue hién duge viée cap, tong dat, thong bao vin ban té tung 1a do ong Ph, ba
khong c6 mat & nha, khong c6 nguoi than nhan thay hodc khong c6 nguoi than
thich c6 du nang luc hanh vi dan sy nhan thong bao thay la khong phu hop véi
thie té. Theo Bién ban xac minh ngay 09 thang 5 naim 2019 do Toa 4n nhan dan
tinh Binh Duong x4c minh tai Cong an thanh phd Thu D ¢6 ndi dung: “Cén cir
hé so tang thw hé khau dang lwu triv tai Cong an thanh pho Thi D, tinh Binh
Duong cé théng tin nhw sau: H¢ 6ng Nguyén Thanh Ph, sinh ngay 23/01/1975,
chitng minh nhén déan s6 280572115 chuyén hé khau tir thi tran Gia H, huyén Tr,
tinh Tday Ninh dén dang ky hé khdu thuong tri tai s6 44/22, t6 22, dp 2 (khu pho
2), phwong D, thanh phé Thii D, tinh Binh Dwong tir ngay 29/6/2007 gom: 1,
Nguyé}z Thanh Ph, sinh nam 1975; 2, Nguyé~n Thi D, sinh nam 1977; 3, Nguyé~n
Nam Ph, sinh nam 1997; 4, Nguyén Nam Hdi Triéu, sinh nam 2001. Ngay
31/7/2009, 6ng Ph lam thii tuc chuyén hé khdu ca hé dén dia chi noi chuyén dén:
S6 56/12, dwong tinh 19 6, khu phé Gia H, thi tran Tr, huyén Tr, tinh Tdy Ninh
da dwoe Cong an thanh pho Thii D giai quyér’. Ong Hai (cha 6ng Ph) ciing da
xéac dinh 6ng Ph, ba B da chuyén di dén tinh T4y Ninh (khong rd dia chi cu the)

1am #n va sinh séng tir sau khi ba Nguyén Thi B chét (nim 2009) tai bién ban lay
101 khai ngay 12 thang 9 nam 2016 (but lyc 237). Toa én cap so tham khong xac
minh rd dng Ph, ba B ¢6 chuyén di noi khéac sinh song nhu 6 6ng Hai khai bao hay
khong ma lai xac dinh dia chi tai phuong D la dia chi cu tra cudi cung cua bi don
va niém yét cong khai tai dia chi nay 1a khong dung quy dinh tai khoan 2, Piéu
179 cuia Bo luat T6 tung dan su, vi pham nghiém trong thu tuc t6 tung.

[1.2] Sau khi tim duoc dia chi cta bi don, Toa an cap phtc tham da giri hd
so uy thac thu thap ching cir cho Toa an nhan dan huyén Tr, tinh Tay Ninh va
Toa an nhan dan huyén Tr da téng dat truc tlép cac van ban té tung, gidy triéu
tap hop 1€ lan thir hai ctiia Toa an cap phac tham cho 6ng Ph, ba D nhung 6ng Ph,
ba P van ving mat tai phién toa phac tham. Nguoi c6 quyén loi, nghia vu lién
quan 6ng Nguyen Van H, 6ng Huynh Thai B, ba Poan Thi N da dugc Toa an
triéu tap hop 1¢ dén 1an thir hai nhung vang mit; nguoi c6 quyén loi, nghia vy
lién quan UBND thanh phé Thu D, Van phong Cong chung T ¢6 yéu cau xét xu
vang mit, nén Hoi dong xét xir phuc tham cin cir Piéu 296 cua Bo luat To tung
dan sy xét xir vang mat bi don va nguoi c6 quyén loi, nghia vu lién quan.



[2] Vé noi dung:

[2.1] Xét khang céo cua nguyén don cho rang ba B khong biét chit nhung
Toda an cp so thim khong chip nhan yéu cau khdi kién cua nguyen don 1a chua
thuyét phuc, xét xir chua dung quy dinh phap luat. Xét thay, theo nodi dung cac tai
li¢u chimg ctr trong hd so vu 4n dan sy so tham thy ly s6 376/2017/TLST-DS
ngdy 11/10/2017 ctia Tda 4n nhan dan thanh phd Thu D, tinh Binh Duong vé
viéc yéu cau huy di chuc giita nguyén don 1a é6ng Nguyén Vin Th véi bi don 13
6ng Lé Minh thé hién: Ba Lé Thi Hoa (em rudt ba B), ba Bui Thi Ngoc Yén, ba
Truong Thi Ch, ba Nguyén Thi Tr, 6ng Huynh Vin D (hang xém ba B), 6ng
Nguyén Vin D, 6ng Lé Van H (can bo xa Pinh Hoa thoi diém d6), ong Nguyén
Vin B (chau rudt ba B) déu xac dinh ba B khong biét chir, khong biét doc, khong
biét viét. Tai bién ban 14y 10i khai ngay 14 thang 6 nam 2011 (but luc 172, 173)
6ng L& Minh (chau ba B, ngudi dugce ba B dé lai di chuc) ciing xac dinh ba B mi
chit, khong biét chir, khong biét doc, khong biét viét; vé sau thi 6ng Minh lai x4c
dinh 14 ba B biét chit. Ong Hai luc thi xac dinh ba B khong biét viét c6 thé danh
van dé doc tir tir, l0c thi khai ba B biét chit. Nhu vay, 101 khai cua cac duong su
va ngudi 1am ching mau thuin nhau, ngay chinh 15i khai cua 6ng Hai, 6ng Minh
cling khong théng nhat vé viéc nay. Toa an cap so tham khong diéu tra thu thap
cac chtimg cir nhu ho so cip Gidy ching nhan quyén st dung dat sé6 108 QSDD
ngay 27 thang 5 nim 1998 cap cho ba Nguyén Thi B, viéc dang ky ké khai dat
tai UBND x& cua ba B; hd so xin nhan con nudi tai Ty Thuong binh va Xa hoi
tinh Pong Nai (but luc 20); ho so cap gidy khai sinh cho 6ng Nguyén Vin Th
(but luc 24) dé thu thap cac chir ky cua ba B; khong tién hanh lam rd chir ky, chit
viét ctia ba B trong bién ban kiém tra dia chinh vé viéc diéu chinh dién tich theo
hién trang str dung dat ngay 17/7/2007 va so d6 trich do khu dat ngay 23 thang 7
nam 2007 c6 phai ctia ba B hay khong va co phai cing mot ngudi viét ra hay
khong. Toa an cap so tham cho riang Hop dong ting cho quyén sir dung dat c6
chting thuc cia UBND x4 (nay la phuong) Pinh Hoa, sé 492/07 quyén sb
02TP/CC-SCT/HPGD dé ngay 01/8/2007, ba B ¢6 ky tén, diém chi vao hop
dong, cho dén thoi diém xét xir so tham khong c6 ching ¢t ndo chimg minh dau
van tay, diém chi va chit ky tén B tai hop dong ting cho trén khong phai cta ba
B dé khong chap nhan yéu cau khai kién ctia nguyén don 1a khong phu hop, danh
gia chimg ctr chua toan dién, béi van dé khong thong nhat can lam rd 1a viéc ba
B c6 biét chit hay khong. Theo quy dinh tai Diéu 8 Nghi dinh s6 75/2000/ND-
CP ngay 08 thang 12 nam 2000 cta Chinh phu vé cong chimg, ching thuc quy
dinh “Trong truwong hop phap ludt quy dinh viéc cong chung, ching thuc phai co
nguoi lam chirng hodac trong truong hop phap ludt khong quy dinh phai co nguoi
lam chitng, nhwng nguoi yéu cau cong chimg, chu’ng thuc khong doc, khong
nghe, khong ky hodc khong diém chi dwoc, thi phdi c6 ngueoi lam chirng.” Nhu
vay, trong truong hop néu c6 can cir xac dinh ba B khong biét chir thi trinh tu,
thil tuc ctia hop dong ting cho néu trén khong phu hop véi quy dinh cia phap
luat vé cong chimg, chung thuc tai thoi diém xac 1ap.



[2.2] Mt khéc, theo 101 khai cua cac duong sy thi ba B khong 1am ching
minh nhén dan, nhung Toa an cap so tham khong xac minh tai co quan c6 tham
quyén cap chimg minh nhan dan dé l1am rd ba B ¢ ding ky chimg minh nhéan
dan hay khong va ai dang ky s6 ho khau cho ba B dé xem x¢ét trinh ty thu tuc ky
két hop ddng ting cho quyén su dung dat ¢ thue hién theo quy dinh hay khong.
Hop dong ting cho quyén st dung dat co chimg thyc cia UBND xa (nay la
phuong) Pinh Hoa, sb 492/07 quyén sé 02TP/CC-SCT/HPGD dé ngay
01/8/2007 duoc lap thanh 03 ban bén A (ba B, 6ng Th) gitr 01 ban chinh, bén B
gitr 01 ban chinh, luu tai ny ban nhan dan 01 ban chinh nhung Toa an cép so
tham khong thu thap hop dong nay tai Uy ban nhan dan xi (nay 13 phuong) Dinh
Hoa dé xem xét vé thu tuc, trinh ty cong ching, ching thue hop dong, van ban
vé bat dong san theo quy dinh tai Thong tu lién tich s6 04/2006/TTLT-BTP-
BTNMT ngay 13 thang 6 ndam 2006 huéng dan viéc cong chimg, chiung thuc hop
ddng, van ban thyc hién quyén cua ngudi sir dung dat.

[2.3] Ngoai vu an nay, Toa an nhan dan thanh phé Thu D, tinh Binh
Duong da thu 1y vu an 6ng Nguyén Vian Th kién 6ng Lé Minh va vu éng Nguyén
Van Th kién ong Nguyén Vian H. Vu ong Lé Minh da bj huy theo Quyét dinh
giam doc tham s6 487/2013/DS-GDT ngay 14/11/2013 cua Toa Dan sy Toa an
nhan dan tdi cao do chua 1am rd dugc ba B ¢o biét chir hay khong, trinh ty cap
dat c6 dung quy dinh hay khoéng. Toa an nhén dan thanh phd Thu D, tinh Binh
Duong dang tam dinh chi giai quyét vu an, cho két qua xét xtr vu an nay dé tlep
tuc giai quyet vu an. Tuy nhién, do tranh chap gilta 0ng Th va 6ng Minh c6 thé
co mot phan dién tich dat co lién quan dén dat tranh chap gitra ong Th va Ong Ph
nén can phai xem xét c6 can nhap 2 vu an nay dé giai quyét triét dé cac van dé
tranh chap trong cting mot vu an hay khéng.

[3] Tir nhitg phan tich néu trén, xét thdy Toa an cap so thim vi pham
nghiém trong thu tuc tb tung trong viéc triéu tap duong su, viéc thu thap ching
ctr chimg minh chua dugc thyc hién day du, danh gia chimg ctr chua toan dién
nén cip phiic tham khong thé khic phuc duge. Do d6, can hily ban an so thim va
chuyén hd so vu 4an cho Toa an cap so tham giai quyét lai theo quy dinh tai Diéu
310 B9 luat T6 tung dan sy nam 2015.

[4] Nguoi dai dién hop phap ciia nguyén don ong Truong Nguyén Lir H
khang cdo yéu cau Toa an cap phic tham xem xét lai toan bo ban an so tham va
dé nghi Toa &n cip phdc tham xét xir theo hudng chap nhan yéu cau khoi kién
cua nguyén don. Tuy nhién, nhu da phan tich ¢ trén, dé dam bao nguyén téC hai
Cap Xét Xt va dé bao vé quyen va loi ich hop phap cua cac bén duong su can hay
ban an so tham va chuyén hd so vu an cho Toa 4n cap so tham giai quyét lai, yéu
cau cta nguyén don s& duoc xem xét khi giai quyét lai vu an.

[5] Y kién caa dai dién Vién Kiém sat tai phién toa 1a phi hop.

[6] An phi dan su so tham, chi phi td tung s& duoc xem xét khi giai quyét
lai vu an.

[7] An phi dan su phic tham: Nguoi khang cao khong phai ndp.



Vi céc 1é trén,
QUYET PINH:
Cin cir khoan 3 Dicu 148; Picu 296; khoan 3 Biéu 308; icu 310; Dicu
313 cua Bo luat To6 tung dan su 2015;
Nghi quyét sb 326/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu

Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp quan 1y va st dung an phi
va 1€ phi Toa an,

1. Chap nhan khang cdo cta nguoi dai dién hop phap cua nguyén don la
ong Truong Nguyen Lir H.

2. Hily Ban 4n dan sy so tham s6 79/2018/DS-ST ngay 29/8/2018 ciia
Toa an nhan dan thanh pho Thua D, tinh Binh Duong.

3. An phi dan sy phic tham: Ong Nguyén Vin Th khéng phai chiu. Hoan
tra cho 6ng Nguyén Van Th (do dng Truong Nguyén Lit H nop thay) s tién
300.000 d6ng (ba tram nghin ddng) theo Bién lai thu tién tam wng an phi, & phi
Toa an s6 0022655 ngay 10 thang 9 nim 2018 cta Chi cuc Thi hanh &n dan su
thanh phé Tha D, tinh Binh Duong.

Ban &n phic tham co hiéu luc phap luat ké tir ngdy tuyén an (ngay
19/7/2019)./.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phé6 Thu D; (Dﬁ ky)

- Chi cuc THADS thanh phé Tha D;
- Céc duong sy;
- Luu: Ho6 so, To HCTP.

Nguyén Ngoc Mai



