TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PH‘() CAO LANH Poc 1ap - Tw do- Hanh phic
TINH PONG THAP

Bén 4n $6:07/2017/KDTM-ST

Ngay: 28/12/2017
“V/v Tranh chdp hop dong mua ban ”.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO CAO LANH,TINH PONG THAP

Véi thanh phin Hpi dong xét xiv so' thim gom cé:

- Tham phan- Chu toa phién toa: Ong Pham Minh Ting.
- Cac Hoi tham nhan dan:

1. Ong Nguyén Pinh Poan Hung;

2. Ba Bui Thi Hoang.
- Thu ky Toa an ghi bién ban phién toa: Ba L.é Thi Thiy Tién- Can
bd Toa an nhan dan thanh ph Cao Lanh.
Ngay 28/12/2017, tai tru s& Toa an nhan dan thanh phd C xét xtr so tham
cong khai vu an kinh doanh thuong mai thy 1y sb: 17/2017/TLST-KDTM ngay 10
thang 10 nam 2017 vé viéc "Tranh chdp Hop ddng kinh doanh thwong mai mua
ban" theo Quyét dinh dua vu an ra xét xir s6 02/2017/QDXXST- KDTM ngay
08/12/2017 va Quyét dinh hodn phién toa sé 05/2017/QDPST- KDTM ngay
20/12/2017 gitra cac duong su:

- Nguyén don: Cong ty Co phan vat tu xay dung M; Dia chi: s6 38, Luong
Pinh C, phudng C, quan N, thanh phd Can Tho.

Nguoi dai dién theo phap luat: Vo Ngoc H- Cv: Giam dbc kiém chu tich
Hoi déng quan trj. Nguoi dugce uy quyén: 6ng Nguyén Thé S, sinh nam 1961, dia
chi: L22, duong s6 9, khu do thi méi H, khu vuc 2, phuong Hung T, huye;n C,
thanh phé Can Tho. (theo vin ban uy quyén ngay 31/7/2017).

- Bi don: Céng ty c6 phan Xdy dung Cong trinh giao thong D.

Dia chi: S6 03, Quéc 16 30, phuong My P, thanh phd C Béng Thap.

Nguoi dai dién theo phap luat ong H6 Thanh S- Cv: Tong giam déc.
Nguoi dai dién theo uy quyeén: Nguyén Hoang E- Phé truong phong T6 chirc
hanh chinh- Lao dong tién luong. (Theo vin ban Gy quyén ngay 28/12/2017).

Cdc dwong sy co mat tai phién toa.

NOI DUNG VU AN:
- Theo nguyén don Cong ty Co phan vat tu xay dung M trinh bay: Vao



nam 2010, giita hai Cong ty, Cong ty C6 phan vat tu xay dung M va Cong ty cb
phan Xay dyng Cong trinh giao théng D c6 ky thoa thuan va di dén ky hop dong
mua ban vét tu xay dung cung cip cho tram bom bé tong theo yéu cau bén mua.
Qua trinh thyc hién hop dong hai bén dbi chiéu sé luong va thanh toan theo tién
d6, khong c6 gi tré ngay theo diéu khoan hop dong.

Pén 31/12/2011, Cong ty cd phan xdy dung Céng trinh giao thong D da
khong thyuc hién dung theo diéu khoan thanh toan ctia hop dong, den nay Cong ty
c6 phan xay dung Cong trinh giao théng P con ng Cong ty M sd tién 225.938.650
dong.

Phia Cong ty M di co thién chi yéu cau Cong ty ¢ phan xay dung Cong
trinh giao thong P thanh toan cong no tir 31/12/2012 dén nay nhung khong biét vi
ly do gi ma dén thoi diém nay Cong ty c6 phan xay dung Cong trinh giao thong B
khong thuc hién nghia vu thanh todn ng lam anh huong dén hoat dong kinh doanh
ctia Cong ty M va da vi pham diéu khoan thanh toan ciia Hop dong.

Nay Cong ty co phan vat tu xay dung Minh Ha yéu cau Cong ty co phan
xay dung Coéng trinh giao thong P cé trach nhiém tra cho Cong ty M sd tién no
con thiéu 1a 225.938.650 dong. Yéu cau tinh 14i theo muc 1ai suat 10,5%/nam tir
ngay 31/12/2012 dén ngay 17/8/2017 v6i so tién 1ai tong cong 1a 111.368.926
dong.

Tai phién toa so tham dai dién theo uy quyén cua Cong ty co phan vat tu
xay dung M yéu cau Cong ty co phan xay dung Cong trinh giao thong D CO trach
nhiém tra cho COng ty M sé tién no con thiéu 1a 225.938.650 dong. Yéu cau tinh
13 theo quy dinh cta phap luat tir ngay 31/12/2012 dén ngay xét xir so tham.

- Bj don Cong ty c6 phan Xay dung Cong trinh giao thong D ¢6 van ban y
kién nhu sau: Vao ngay 23-6-2010 Cong ty ¢ phan xay dung Cong trinh D (do
nguyén Giam doc Pham Van D diéu hanh) c6 ky hop dong nguyén tac sO
29CT/HDYNTI10 véi Cong ty co phan vt tu xay dung M v€ viéc cung cap X1
mang xa Nghi Son dé phuc vu hoat dong san xuét. Theo  ching tur s0 sach ké toan
thi ké tir ngay 31-12-2011 dén nay con no lai Cong ty c¢o phan vt tu xay dung M
s tién 225.938.650 dong.

Tir thang 05/2011 vé sau Cong ty c¢6 nhiéu bién dong do Giam ddc bi bat
khoi td nén Cong ty chi hoat dong cam chimg do khong c6 von hoat dong. Bén
nam 2014 Coéng ty cd phan héa va dén thang 11/2016 Cong ty méi hoat dong trd
lai. Vi nhitng nguyén nhan d6 trong khoang thoi gian tir nam 2011 dén 2016
Cong ty khong du tai chinh dé thanh toan cho cac cac chi ng trong d6 c6 khoan
ng cua Cong ty M

Nay Cong ty co phan Xay dung Cong trinh giao thong P xin gia han ng
va tra thanh timg dot dén cubi nam 2019 sé& thanh toan dut diém.



Tai phién toa so tham Cong ty c6 phan Xay dung Céng trinh giao thong b
dé nghi Cong ty C6 phan vat tu xdy dyng M rat lai don khdi kién thi Cong ty cd
phan Xay dung Cong trinh giao thong D s& tra no theo timg dot dén cudi nim
2019 s€ thanh todn dut no.

Vé chung cir ciac bén di théng nhat: 01 Hop dong nguyén tic sd
29CT/HPNT10 ngay 26/3/2010 (ban sao chtng thuc); Ban d6i chiéu cong no
ns8m 2012, ndm 2013 (ban sao ching thyc); Cong van 434/DN/GTDT.14 cua
Cong ty c6 phan xay dung Cong trinh giao thong D (ban gbc); Cong van 123
CV/GTDT.17 ciia Cong ty cd phan xay dung Cong trinh giao thong D.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai liéu, chitng cir c6 trong hé so vu dn dwoc
thdm tra tai phién toa va cdn cir vao két qud tranh ludn tai phién toa Hgi dong
xét xuwr nhdn dinh;

[l] Vé quan hé tranh tranh chap: Nguyén don va bi don cung thira nhan 5O
tién hai bén tranh chap xuat phat tir hop dong mua ban (Hop dong kinh té), do do
xéac dinh quan hé tranh chap 14 tranh chap kinh doanh thwong mai mua ban. Tuy
nhién Hop dong di nghiém thu va thyc hién viéc dbi chiéu cong ng xong chi con
phat sinh nghia vu thanh toan tién gitta cic bén nén ap dung Luat dan su dé giai
quyét hau qua hop dong.

[2] V& thim quyén giai quyét: Theo don kién cua nguyén don va dia chi
cua bi don toa lac tai phuong M- thanh phé C. Do d9, cin ct vao khodn 1 Piéu
30; diém b, khodn 1, Piéu 35; di€m a, khodn 1, Piéu 39 ctia Bo luit to tung
dan sy thi vé thAm quyén thu 1y, gidi quyé&t cia Toa 4n Nhan dan Thanh pho
C, Pdong Thap la ddm bao ding theo quy dinh phap luat.

[3] V& noi dung:

- X¢ét yéu cau cua nguyén don Cong ty ¢ phan vat tu xay dung M yéu ciu
bi don Cong ty co phan xay dung Cong trinh giao thong D ¢6 trach nhiém tra cho
Cong ty M sé tién ng con thleu 1a 225.938.650 dong 1a co co so. Boi vi, can ctr
vao hop dong nguyén tic sé6 20CT/HDINT10 va xac nhan ddi chiéu cong no
ngay 31/12/2012 thi sb tién bi don con thiéu nguyén don 1a 225.938.650 dong.
Mit khac, Theo Cong van 434/DN/GTDT.14 cia Cong ty co phan xiy dung
Cong trinh giao thong D (ban gbc), Cong van 123 CV/GTDT.17 ciia Cong ty co
phan xay dung Cong trinh giao thong D (ban gbc) va 1oi thira nhén tai phlen toa
ctia Cong ty c¢o phan xdy dung Cong trinh giao thong D thi sd tién trén van chua
thanh toan cho nguyén don. Do d6, yéu cau ctia nguyén don 13 ¢6 can ctr va phu
hop nén chip nhan.

+ V& phan 13i suat: Tai phién toa so thim nguyén don yéu cau bi don tinh
1ai theo quy dinh cua phap luat ké tir ngay 31/12/2012 dén ngay xét xir so thim



28/12/2017 14 phu hop. Boi vi, trong hop dong tuy khong c6 thoa thuén 13i cham
thuc hi¢n nghia vu nhung c6 thoa thuan thoi han thanh toan 1a trude mét ngay khi
nhan hang nén viéc chim tra tién cta bi don phai tra thém khoang lai do cham
thuc hién nghia vu ctia minh. Do d6, Cong ty ¢ phan xay dung Cong trinh giao
thong D phai c6 nghia vu tra 1ai theo khoan Piéu 357 va Piéu 468 Bo luat dan su
v6i mac 13i suat 13 10%/nam (0,833%/thang). Lai suat duoc tinh nhu sau:

Tir ngay 31/12/2012 dén ngay 28/12/2017 14 59,9 thang 14i 1a: 225.938.650
d6ng x 59,9 thang x 0,833%/thang = 112.735.930 dong.

~ Nhu vay tong vOn va 1ai bi don phai trd cho nguyén don la 338.674.580
dong.

- Bdi véi Cong ty c¢b phan xay dung Cong trinh giao thong P dé nghi Cong
ty Co phan vat tu xay dung M rut lai don khoi kién thi Cong ty co phan Xay dung
Cong trinh giao thong B s& tra no theo timg dot dén cudi nim 2019 s& thanh toan
dut no 13 chua phu hop. Boi vi, dé nghi nay khong duge Cong ty C6 phan vat tu
xay dung M chap nhan. Mit khac, trong hop dong nguyén tic cua hai bén ciing
khong c6 diéu khoan nay. Do d6, khai nai cta bi don 1a khong ¢6 cin ctt dé chap
nhan, nguoc lai bi don phai c6 nghia vu tra cho nguyén don sd tién con thiéu va
141 tong cong 1a 338.674.580 dong.

[4] V& i suat cham tra: Cac bén khong thong nhét duoc 13i sudt cham tra
do cham thuc hién nghia vu thi hanh an nén xém xét tinh 1ai suét cham tra nén
tinh 13i suét chdm tra theo Diéu 357 va Diéu 468 Bo luat dan su.

[5] Vé dn phi: Can ctt Nghi quyet 326/2016/UBTVQH14 ngay 30/12/2016
cua Uy Ban Thieong Vu Quéc Héi vé dn phi - 1¢ phi Toa an thi y€u cau cua Cong
ty ¢d phan vat tu xdy dung M dugc chap nhan nén Cong ty c6 phan Xay dung

Cong trinh giao thong D phai chiu an theo quy dinh la 16.934.000 dong
(338.674.580 dong x %)5).

Vi cac lé trén;
QUYET PINH
Ap dung khodn 1 Piéu 30; diém b, khodn 1, Piéu 35; diém a, khodn I
Diéu 39; Piéu 91 ciia Bo ludt 16 tung dan su; Diéu 430; 440; 357; 468 B¢ ludt
dan suw; Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016¢cia Uy Ban Thuong
Vu Quéc Hpi vé dan phi - 1é phi Toa én;

- Chép nhan yéu cau ctia Cong ty cd phan vat tu xay dung M.
- Budc COng ty cb phan Xay dung Cong trinh giao thong D tra cho Cong ty
cb phan vat tu xay dung M so6 tién con thiéu theo hop ddong 1a 225.938.650 dong,

1ai 112.735.930 ddng. Tong cong cac khoan 1a 338.674.580 dopg (ba tram ba
muoi tam tri€u sau tram bay muoi bon ngay nam tram tdm muoi dong).



* V& 1ai sudt cham tra: Ké tir ngay ban an, quyet dinh c6 hi€u luc phap luat
(461 véi cac truong hop co quan thi hanh an c6 quyén chu dong ra quyét dinh thi
hanh 4an) hoic ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi duoc thi hanh &n
(d6i voi cac khoan tién phai tra cho ngudi dugce thi hanh an) cho dén khi thi hanh
xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan
1ai cho sb tién con phai thi hanh an theo mirc 13i sudt quy dinh tai khoan 2 Diéu
468 Bo luat dan su 2015.

* V& an phi:

- Cong ty cO phan vat tu xay dung M duoc nhan lai s6 tién 8.433.000 dong
theo bién lai s6 00280 ngay 04/5/2017 tai Chi cuc thi hanh 4n thanh phé C.

- Cong ty c6 phan Xay dung Cong trinh giao thong P phai ndp 16.934.000
dong tién an phi kinh doanh thuong mai.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh &n, ty nguyén thi hanh an
hoic bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi hanh
an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Biéu 30 Luat thi
hanh an dan su.

Trong han 15 ngay ké tir ngay tuyén an so tham cac duong su dugc quyén
lam don khang céo 1én Toa an nhan dan tinh Dong Thap.

Noi nhdn: TM. HQI PONG XET XU SO THAM
- VKSND TPCL; THAM PHAN - CHU TQA PHIEN TOA
- Buong su; °
- Toa an Tinh;
- CC THADS TPCL;
- Luu ho so.
Pham Minh Tung






Noi nhan: TM. HQI PONG XET XU SO THAM
- VKSND TPCL; THAM PHAN — CHU TQA PHIEN TOA

- Duong su;

- Toa an Tinh;

- CC THADS TPCL;
- Luu ho so.

Pham Minh Tung



