TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 121/2023/KDTM-PT
Ngay 20/6/2023

VIV “Tranh chdp hop dong

thi ¢éng néi that”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phin Héi dong xét xir phiic tham gom cé:

Théam phdn - Chii toa phién toa:  Ong Nguyén Thai Son

Cic Tham phdn: Ba Nguyén Thi Hong Hanh

Ong Nguyén Xuan Tuin

- Thu ky phién toa: Ba Nguyén Thi Thanh Hoa - Thu ky Toa 4n nhan dan
thanh phé Ha Noi

- Dai dién Vién kiém sdt nhéan dan thanh phé Ha Nji tham gia phién toa:
Ba Huynh Phuong Linh - Kiém sat vién

Trong cac ngay 15 va 20 thdng 6 nam 2023, tai tru s Toa an nhan dan
thanh phé Ha Noi xét xtr phtuc tham cong khai vu an kinh doanh thuong mai thy
1y s6 34/2023/TLPT-KDTM ngay 15/02/2023 ctia Toa 4n nhan dan thanh phd
Ha Noi vé viéc “Tranh chap hop dong thi céng nodi that”.

Do ban 4n kinh doanh thuong mai so tham sé 49/2022/KDTM-ST ngay
27/9/2022 ctia Toa an nhan dan quan HBT, thanh phé Ha Noi bi khang cio.

Theo Quyét dinh dua vu an ra xét xir phtic thim sé 242/2023/QD-PT ngay
08/5/2023, Quyét dinh hodn phién toa sé 303/2023/QD-PT ngay 26/5/2023 cua
Tda 4n nhan dan thanh phd Ha Noi, gitra cac duong su:

-Nguyén don: Céng ty co phan P

Pia chi: 132A, dudng X, phudng BHH, quan BT, Thanh phé H6 Chi Minh

Nguoi dai dién theo phép luat: C)ng Pham Htru C — Chu tich Hoi déng quan
tri



Nguoi dai dién theo ty quyén: Ong Nguyén Ngoc K. Dia chi: P27/08 Toa
nha M, s6 91 NCT, phuong LH, quan DD, thanh phd Ha Noi; c6 don dé nghi xét
XU ving mit

-Bi don: Cong ty TNHH T

Dia chi: Tang 7, tda nha s6 260-262 BT, phuong LDH, quan HBT, thanh
phé Ha Noi

Ngudi dai dién theo phéap luat: Ong Y — Giam doc

Ngudi dai dién theo uy quyén: Ong Tran Phuong T. Dia chi lién hé: Tang
5, Toa nha 61 VPH, quan CG, thanh phd Ha Noi; c6 mat

NOI DUNG VU AN

Theo don khoi kién va cac loi khai, nguyén don va ngwoi dai dién cua
nguyén don trinh bay:

Ngay 11/12/2018, Cong ty co phan P (viét tat 1a Cong ty P) - nha thau phy
va Cong ty TNHH T (viét tat 1a Cong ty T) - nha thau chinh, ky két Hop dong
thi cong nodi that s6 111218/TP/HDKT.

Noi dung hop d6ng: nha thau phu s& thuc hién cong viéc cung cip va lip
dit noi that cho nha thau chinh theo dia chi PMH, phudng TP, Quan B, Thanh
phé Hb Chi Minh.

Gia tri hop dong 2.948.000.000 dong; gia tri ndy bao gom toan bd chi phi
can thiét ciia nha thiu phu dé thuc hién cong vi¢c lép dat nhu chi phi vat tu,
nhan cong, van chuyén v.v... can thiét dé thi cong va bao gdm cac khoan thué
ctia nha thau phu ké ca thué gia tri gia ting. Gi4 tri hop dong nay 1a ¢d dinh va
khong thay dbi trong sudt thoi gian hop ddng, trir cac thay d6i phat sinh/bo bat
do nha thau chinh yéu cau.

Tién d6 thuc hién cong viéc: 100 ngay tinh tr ngady nha thau phu nhan duoc

tién tam Gng.
Diéu kién thanh toan:
Dot 1: nha thau chinh tam tmg 20% gia tri hop dong;

Dot 2: nha thau chinh tam tng 30% gia tri hop dong, sau khi nha thiu phu
tap két vat tu dﬁy du try Inox, tay vin gd OAK c6 xac nhan cta nha thau chinh,
kém hoa don VAT;



Dot 3: nha thau chinh tam tng 20% gia tri hop dong, sau khi nha thiu phu
da 1ap dat xong tru Inox, tay vin gd OAK va tap két day du toan bd khdi luong
kinh dén cong trinh, c6 dai dién hai bén ky nhan, kem theo hdéa don VAT;

Dot cudi: Sau khi nha thau phu ldp dit hoan thién toan bo khdi lugng da
duogc hai bén ky nghiém thu dong thdi nha thau phu chuyén cho nha thau chinh
toan bo hoa don VAT 10% tong gia tri thanh todn. Sau 30 ngiy cong trinh ban
giao dua vao str dung, nha thau chinh s& hoan thanh hét viéc thanh quyét toan
phan con lai theo hop dong cho nha thau phy va nha thau phu phai phat hanh
chtng thur bao hanh ngan hang 5% gia tri hop dong c6 thoi han 01 naim.

Thanh toan bang tién Viét Nam dong chuyén khoan tai ngan hang do nha
thau phu thong bao trong cac yéu cau thanh toan.

Thoi gian bao hanh 1a 12 thang ké tir ngay ky vao bién ban nghiém thu ban
giao.

Ngay 10/01/2019, hai bén ky Phu luc hop ddng s6 01 diéu chinh lai cac dot
thanh toan.

Ngay 10/02/2020, hai bén ky Phu luc hop dong sd 02 diéu chinh cac phat
sinh va gia tri hop dong giam xudng con 2.851.838.400 dong.

Thuc hién hop déng: nha thau phu da thuc hi¢n dung tién do, cong vige
cam két trong hop déng. Phat hanh cho nha thau chinh 03 héa don gia tri gia
tang:

Hoéa don sd 00049 ngay 13/12/2018 thanh toan 20% gia tri hop dong thi
cong, sb tién yéu cau thanh toan 589.600.000 dong

Hoéa don s6 00003 ngay 06/7/2019 gia tri cung cap va lip dat noi that hang
muc: lép dung lan can kinh cho cbng trinh

Hoa don s6 0004 ngay 05/8/2019 gia tri cung cap va lip dat ndi that, hang
muc 1ip dung lan can kinh cho céng trinh, theo bang quyét toan khdi lugng hoan
thanh ngay 05/8/2019

Ngay 29/02/2020, hai bén 1ap Bién ban thanh 1y hop dong. Tai bién ban
thanh 1y hop dong hai bén xac nhan Cong ty P d4 hoan thanh cung cap va lap dit
noi that hang muc: L'flp dung lan can kinh cho cong trinh C; dia diém Quan B,
Thanh phé HS Chi Minh; Bén Cong ty T xac nhan Cong ty P dam bao cac yéu
cau k¥ thuat da duoc ghi trong hop dong. Cong ty T xac nhan da thanh toan cho
cong ty P sd tién 2.173.166.880 ddng. So tién chua thanh toan: 678.671.520
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ddng. Yéu cau Cong ty T phai thanh toan sb tién cham tra tinh dén ngay hém
nay la 80.761.910 dong. S6 tién 1di cham tra tinh theo 1ai suat 8,4%/nam (theo
141 suat vay san xuit kinh doanh ctia Ngan hang TMCP S).

Péi véi yéu cau phan t ciia bi don:
Nguyén don xac nhan ké tir khi thuc hién Hop dong thi cong ndi that, ky

két Bién ban thanh 1y hop déng cho dén thoi diém Toa an thu 1y vu an, bi don
khong c6 bat ctr y kién gi vé chat luong cong trinh.

Can ctr Bién ban thanh 1y hop dong ngay 29/02/2020, hai bén d3 thong nhat
tong gia tri quyét toan (da bao gom VAT) 13 2.851.838.400 ddng. Cong ty P da
tién hanh ban giao day du va bao dam cac yéu cau ky thuat da dugc ghi trong
hop déng dong cho Cong ty T, bao gdm: Hb so lién quan dén hop dong, phu luc
hop ddng, 03 Hoa don gia tri gia ting.

Ngay 29/7/2020, Cong ty P di c6 Cong van giri Cong ty T yéu cau hoan
thanh nghia vu Hop dong da ky két ngay 11/12/2018 s tién no 1a 687.671.520
ddng.

Tai Bién ban ngay 29/7/2020: hai bén xac nhan hi¢n tai c6 30 tam kinh 151
film bong bong. Hai bén ting thoi gian bao hanh san phim tir 12 thang 1én 24
thang. Hai bén thoa thuan Cong ty T phai thanh toan cho Cong ty P 50% sb tién
con no theo Hop ddng thi cong dé Cong ty P c6 diéu kién kinh té dé bao hanh

san pham thi céng.

Ngay 30/7/2020, Cong ty P ban hanh Coéng vin giri Cong ty T dé& nghi
thanh todn 50% sb tién ctia Hop dong 1a 340.000.000 dong. Ngay khi nhan duoc
tién Cong ty P sé& tién hanh cung cap céac gidy to theo yéu cau ciia T va tién hanh
thay méi cac tim kinh bi 18i. Tuy nhién sau d6 Cong ty T khong c6 bat ky ¥ kién
phan hoi, thuc hién nghia vu thanh toan, do d6 Cong ty P tiép tuc ban hanh Cong
vin yéu cau thanh toan ng 1an 02 (Cong van sé 01/TP ngay 20/8/2020) va Cong
vin yéu cau thanh toan ng 1an 03 (Cong vin s6 02/TP ngay 03/9/2020).

Do Cong ty T khong thanh toan tién cho Cong ty P dé thuc hién bao hanh
san pham thi cong, nén Cong ty TNHH S (viét tat 1a Cong ty S) - nha thau chinh
c6 van ban yéu cau: Cong ty T 1én phuong an stra chita trudc ngay 01/4/2021
g1 Cong ty S. Sau thoi gian trén, Cong ty S s€ tim bén thir ba thuc hién.

Trén co so sai pham cua Cong ty T, Cong ty S dd gip cac doi tac dé dé
nghi khac phuc stra chira ddi voi phan vi pham cua Cong ty T. Sau cling Cong ty

4



S da dé nghj Cong ty P ky hop dong thi cong ndi that, dé thi cong khic phuc
phan 13i cta kinh (theo Hop dong thi cong ndi that s 25/052021/HDTCNT/TP
ngay 25/05/2021, ky két giita Cong ty S véi Cong ty P). Hop dong nay da duogc
thyc hién xong. S tién Cong ty P nhan duoc tir Cong ty S khi thyc hién thi cong
la 698.841.000 dong.

Viéc nguyén don ky két hop dong véi Cong ty S la do Cong ty T vi pham
hop ddng vai Cong ty S, néu nguyén don khong thi céng thi Cong ty S ciing s&
ky két hop dong voi doi tac khac.

Viéc Cong ty T yéu cau phan té 1a khong c¢6 can ct, dé nghi bac yéu cau
cua Cong ty T.

Theo thoa thuan trong hop dong thi cong, thdi gian bao hanh san pham 1a
12 thang ké tir ngay thi cong xong, ngay hai bén ky két bién ban nghiém thu san
pham, ngay 29/02/2020.

Bi don va ngwoi dai dién cua bi don trinh bay:

Cong ty T xac nhan viéc ky két hop dong, ndi dung Hop ddng thi cong noi
that s6 111218/TP/HDKT ngay 11/12/2018 (goi tat 13 Hop dong thi cong); cong
nhan gia tri hop dong theo phu luc hop dong sé 02 ngay 10/02/2020; Cong nhan
phia nguyén don da phat hanh 03 Hoa don gia tri gia ting (c6 trong hd so); Cong
nhan d3 thanh toan cho nguyén don sb tién 2.173.166.880 dong.

Trong thoi gian bao hanh san phim thi cong, do phia nha thiu chinh Cong
ty S phat hién chat luong san phim thi céng bi 161, nén khéng thanh toan tién
cho Cong ty T, yéu cau Cong ty T khac phuc 16i san pham. Ngay 29/7/2020 hai
bén da 1ap bién ban dé xac nhan chat luong lép dat dung lan can kinh c6 16i, do
30 tam kinh khong dat chit luong theo yéu cau cta chii ddu tu. Tai bién ban nay,
hai bén ciing d3 nang thoi gian bao hanh san pham lip dat tir 12 thang 1én 24
thang. Cong ty P d& nghi Cong ty T thanh toan 50% s tién con thiéu khi thi
cong theo hop dong thi cong. Tuy nhién sau d6, Cong ty T khdng thanh toan cho
Cong ty P vi trong thoi gian bao hanh san pham, nghia vy ctia Cong ty P phai
sira chita thay thé cac san pham khong dung chat lugng nhu cam két.

Ciing vi viéc Cong ty P khong sira chita, thay thé cac san phim thi cong
kém chat luong, nén nha thau chinh 1a Cong ty S da phat hop dong Cong ty T s6
tién 716.034.000 dong. Pay 1a sb tién thiét hai cua Coéng ty T khi Cong ty P
khong bao hanh san phdm thi cong theo thoa thuan trong hop dong thi cong.



Cong ty P da ky két 02 Hop ddng thi cong ndi thit vai Cong ty S (bi don da
ndp tai liéu cho Tda 4n). Noi dung cong viée thi cong chinh 14 sira chita, khic
phuc 18i san pham cta Cong ty P khi thi cong theo Hop dong thi cong ndi that s6
111218/TP/HDKT ngay 11/12/2018, ky két giita Cong ty P voi Cong ty T. SO
tién Cong ty P nhan dugc tir Cong ty S khi thuc hién thi cong khic phuc 15i 1a
698.841.000 dong. S tién nay, Cong ty S cong nhdn da thanh toan cho Cong ty
P.

Bi don dé nghi Toa an budc COng ty P phai bdi thuong cho Cong ty T sb
tién 716.034.000 dong dang ra Cong ty T duogc hudng néu Cong ty P thi cong
dung chét luong da thoa thuan, khiac phuc 16i san phim trong thoi gian bao hanh

san pham.
Tai phién toa so thim:
Nguyén don:

Giit nguyén 1oi trinh bay vé yéu cau khai kién, nguyén don cin cir vio cac
tai liéu chung ctr 1a: Hop dong thi céng ndi that sé6 111218/TP/HDKT ngay
11/12/2018; Bién ban thanh 1y hop dong ngay 28/02/2020; 03 Hoa don VAT; 03
Cong vin yéu cu thanh toan ng ngay 29/7/2020.

Cian ct khoan 4 Diéu 144 Luat Xay dung; Nghi dinh s 37/ND-CP quy
dinh chi tiét vé Hop dong xay dung; Diéu 410, 411, 413 Bo luat Dan su:

Cong ty P yéu cau Cong ty T phai thanh toan s tién con ng theo Hop dong
thi cong ndi that s6 111218/TP/HDKT ngay 11/12/2018 1a 678.671.520 dong +
197.130.834 dong tién 14i chim tra.

(S6 tién 1ai cham tra tinh theo 13i suat qua han trung binh ctia 03 ngan hang
1a 11,4%/nam. Thoi diém cham tra tinh tir ngay thi 18, sau ngay 29/02/2020,
cho dén thoi diém xét xir so tham).

Déi voi yéu cau phan t6 ctia bi don: Céan ctr thoa thuan vé diéu kién thanh
toan trong Hop dong thi cong ky két giita hai bén thi Cong ty T phai thanh todn
xong sO tién 678.671.520 ddng thi nguyén don mdi phat hanh ching thu bao
lanh ctia ngdn hang dam bao viéc bao hanh san pham. Do bi don khong thuc
hién nghia vu thanh toan, nén nguyén don duoc quyén khong thyc hién nghia vu
bao hanh theo thoa thuan. P& nghi Hoi dong xét xir bac yéu cau phan t6 cua bi
don.



Nguyén don cong nhan viéc Cong ty P ky hop dong thi cong nodi that voi
Cong ty S dé thi cong khic phuc chéat luong san pham, dang véi cong viée dang
ra nguyén don phai khic phuc sira chita, bio hanh cong trinh, néu Cong ty T
thanh toan du sd tién con thiéu.

Nguyén don cong nhan Cong ty T bi chu du tu 13 Cong ty S phat hop dong
do khong khic phuc, stra chita bao hanh cong trinh. S6 tién Cong ty T khdng
dugce Cong ty S thanh toan 1a 716.034.000 dong.

Déi voi viée Cong ty P ky hop dong thi cong ndi that véi Cong ty Shoan
toan doc 1ap vdi cac hop dong Cong ty T di ky véi Cong ty P va Cong ty S. Néu
cong ty S khong ky hop dong véi Cong ty P thi cling phai ky hop dong véi cong
ty thir 3 dé thi cong phan cong trinh bi 15i.

Bi don:

Bi don x4c nhan Bién ban thanh 1y hop dong ngay 28/02/2020; xac nhan da
nhan duoc hd so thanh toan s tién 678.671.520 dong cua Cong ty P. Tuy nhién
do Cong ty P chwra c6 phat hanh bao 1anh bao hanh san phadm ctia ngan hang, nén
bi don chua thanh toan sd tién thiéu. Viéc bao lanh ngan hang la bat bude, nén
khi nguyén don khong c6 chung thu bao 1anh, bi don khong thanh toan 1a cé can
ctr. Cin ctr thoa thudn vé bao hanh san pham trong hop dong thi cong nodi that sb
111218/TP/HDKT ngay 11/12/2018, viéc Cong ty P thi cong khong dung chat
luong (Bién ban xac nhan ngay 30/7/2020), khong thuc hién viéc bao hanh san
pham trong thdi gian bao hanh d3 lam Cong ty S khong thanh toan sé tién
716.034.000 dong cho Cong ty T.

Pbi v6i khoan tién 13i cham tra: do Cong ty P vi pham nghia vu nén Cong
ty T khong c6 nghia vu thanh toan tién 13i cham tra.

Cong ty S da ky két vai Cong ty P hop dong thi cong noi that, vai ndi dung
cong viéc chinh 1 nhitng cong viéc dang ra Cong ty P phai khic phuc theo Hop
d6ng thi cong nodi that da ky vai Cong ty T.

Viéc vi pham nghia vu bdo hanh cta Cong ty P da 1am cho Cong ty T bi
thiét hai sb tién 716.034.000 dong. D& nghi Toa an budc Cong ty P phai boi
thudng thiét hai cho Cong ty T. Can cir @& Cong ty T yéu cau phan t6: Bién ban
ngay 29/7/2020; Hop ddng thi cong ndi that ky két gitta nguyén don, bi don; 02
Phy lyc hop dong ky két giira Cong ty T va Cong ty S; Van ban ngiy
30/12/2020 cua Cong ty S.



pé nghi Ho1 déng xét xu d6i trir nghia vy cua nguyén don, bi don. Budc
Cong ty P phai thanh toan tién chénh léch sau khi bu trir nghia vu 1 37.362.480
dong.

Tai ban dn kinh doanh thirong mai so tham sé6 49/2022/KDTM-ST ngay
2719/2022 ciia Toa dn nhdn dan quédn HBT, thanh phé Ha Néi da xir:

Can cie: Piéu 138, Diéu 139, Diéu 140, diém a khoan 3 Diéu 146 Ludt xdy
dung; khodn 2 Nghi dinh s6 37/2015/NPCP ciia Chinh Phii ngay 22/4/2015, quy
dinh chi tiét vé Hop dong xdy dung;

Khodan 1 Diéu 30, diém b khodn 1 Piéu 35, diém a khoan 1 Piéu 39, Diéu
271, Piéu 273 BJ ludt té tung dan su;

Khodn 2 Piéu 26 Nghi quyét sé 326/2016/UBTVOHI14 ngay 30/12/2016,
Nghi quyét quy dinh vé mirc thu, mién, giam, ndp, qudn Iy va si dung dn phi, 1¢
phi Toa an; diém c khodn 1.4 Piéu 1 Muc II Danh muc dn phi, 1é phi Toa dn;

Xur:

[1] Chdp nhdn mét phan yéu cau khoi kién ciia Cong ty C6 phan xdy dung
kinh doanh va san xudt vit liéu xdy dung P, vé viéc yéu cau Céng ty TNHH T
phdi trd s6 tién 678.671.520d (Sdu trdm bdy muwoi tam triéu sau tram bdy muwoi
mot nghin ndm trdm hai mwoi déng), theo Hop dong thi c¢éng néi thit sé
11218/Tp/HDKT ngay 11/12/2018.

Buéc Cong ty TNHH T phdi thanh todn tra COng ty P tong s6 tién goc +
Ldi chdm trd la 718.425.040d ( Bay trdm muwoi tdm triéu bén tram hai mwoi lim
nghin bon muroi dong).

[2] Chdp nhdn yéu cdu phan t6 ciia Cong ty TNHH T, vé viéc yéu cau Cong
ty P phdi boi thuong s6 tién 716.034.000d ( Bay tram muwoi sdu triéu khong tram
ba muroi bon nghin dong) do vi pham nghia vu bdo hanh chdt lirong céng trinh
thi cong.

[3] Déi trir nghia vu thanh todn, nghia vu béi thwong tai muc [1] - [2]:
Buéc Cong ty TNHH T phdi tra cho Cong ty P s6 tién 2.391.040d ( Hai triéu ba

tram chin mwoi mot nghin bon muoi dong).

[4]Vé dn phi:



[4.1] Cong ty P phdi chiu dn phi kinh doanh thwong mai so tham la
32.933.779d (Ba muoi hai triéu chin tram ba mwoi ba nghin bay tram bay muoi
bay dong).

Xéc nhdn Cong ty P da ngp 15.000.000d (Muwoi lam triéu dong) tai Bién lai
thu tam ieng dn phi, 1¢ phi Toa dn sé 0011903 ngay 26/10/2021 cia Chi cuc thi
hanh an ddn sy quan HBT.

[4.2] Cong ty T phdi chiu dn phi kinh doanh thiwong mai so tham la
32.641.360d (Ba muroi hai triéu sdu tram bon mweoi mot nghin ba tram sdu mioi
dong).

Xac nhan Céng ty T dd nép 14.740.000d (Muweoi bon triéu bdy tram bén
muwoi nghin dong) tai Bién lai thu tam vng dn phi, 16 phi Toa dn sé 0012663
ngay 04/8/2022 cua Chi cuc thi hanh an ddn sy quan HBT.

Nguyén don, bi don ¢é mdt c6 quyén khang cdo ban dn trong han 15 ngay

ké tir ngdy tuyén dn.

Trieong hop ban dan dwoc thi hanh theo quy dinh tai Diéu 2 Ludt thi hanh
an dan sw thi nguoi dwoc thi hanh an dan sy, nguoi phai thi hanh dan dan sw co
quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi han dn
theo quy dinh tai cdac Piéu 6, 7, 9 Ludt thi hanh dn dan sw; Thoi hiéu thi hanh dn
dwoc thuc hién theo quy dinh tai Piéu 30 Ludt thi hanh an.

Khong dong ¥ v6i ban an so thim, Cong ty P khdng cao mot phan ban 4n
so thim. D& nghi stra ban 4n so tham theo hudng chdp nhan toan bo yéu ciu
khoi kién cua nguyén don, khong chdp nhin yéu ciu phan té cta bi don, xac
dinh lai phﬁn 13i suat cham tra theo quy dinh.

Tai phién toa hom nay:

Nguyén don c6 don dé nghi xét xtr vang mit, van gir nguyén yéu cau khoi
kién va dé nghi Hoi dong xét xir chdp nhan khang cao ctia nguyén don.

Bi don dé nghi Hoi dong xét xir phuc thaim khong chap nhan khang céo cia
nguyén don.

Dai dién Vién kiém sat nhan dan thanh phé Ha Nbi nhan xét va dé nghi:

- Vé tb tung: Toa an cap phiic tham di tién hanh cac thi tuc td tung ding
phap luat. Cac duong su chap hanh ddy du cac quy dinh ctia phap luét.



- V& noi dung: P& nghi Hoi dong xét xtr 4p dung Diéu 308 cua Bo luat TH
tung dan sy, khong chip nhan khang céo clia nguyén don, giit nguyén ban an so
thim. Vé an phi: Nguyén don phai chiu 4n phi kinh doanh thwong mai phiic
tham.

NHAN PINH CUA TOA AN:

Can clr vao cac ching cw, tai liéu do cac bén duong sy cung cdp va Toa an
thu thap duoc trong qua trinh tién hanh té tung, sau khi da dugc tham tra cong
khai tai phién toa. Can cir vao két qua hoi va tranh tung tai phién toa, Hoi dong
xét x{r nhan thay:

[1] - Vé thu tyuc td tung:

Pon khang cao ctia Cong ty P dugc ndp trong thoi han ludt dinh va da nop
tién tam @ng an phi phiic thim nén hop 18.

- V& quan hé phap luat va tham quyén giai quyét:

Tranh chip giita COng ty P voi Cong ty T phat sinh tir hop ddng thi cong
ndi that, nén dugc xac dinh 1a tranh chép kinh doanh thuong mai.

Bi don 13 Cong ty T c6 dia chi tai tAng 7, toa nha sd 260-262 BT, phuong
LPH, quan HBT, thanh ph Ha Noi, nén Toa an nhan dan quan HBT, thanh phd
Ha Noi giai quyét vu an theo trinh tu so thAm 13 dtng tham quyén.

[2] - V& noi dung khang cdo, Hoi dong xét xtr nhan thiy nhu sau:

Cong ty cb phan P (viét tit 1a Cong ty P) va Cong ty TNHH T (viét tit 1a
cong ty T) di ky két hop dong thi cong ndi that sé 111218/TP/HDKT ngay
11/12/2018 va phu luc hop dong s6 01 ngay 10/01/2019, phu luc hop dong s6 02
ngay 10/02/2020 véi ndi dung thuc hién coéng viéc cung cép va lap dit noi that
cho nha thau chinh tai khu PMH, phudng TP, Quan B, Thanh phé H6 Chi Minh.
Tong gia tri cong trinh thyc té da thi cong 1a 2.851.838.400 dong. Ngiy
29/02/2020, hai bén lap bién ban thanh 1y hop dong xac nhan Céng ty T da
thanh toan cho Cong ty P 2.173.166.880 ddng, sé tién chua thanh toan I3
678.671.520 dong.

Vé yéu cau tinh 1di cham tra ctia Cong ty P d6i voi sb tién 678.671.520
ddng: Can ct vao phu luc hop dong s6 02 ngay 10/02/2020 dugc ky giita hai
bén di xac dinh tong gia tri hop dong 1a 2.851.838.400 dong, diéu chinh ty 1&
giir lai 13 3% gia tri hop déng dé bao hanh cong trinh twong dwong 85.555.152
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ddng nén sd tién tinh 13i cham tra 13 539.116.368 dong (678.671.520 dong —
85.555.152 ddng).

Do Cong ty T vi pham nghia vu thanh toan tir sau ngay 29/02/2020 nén
Cong ty T phai chiu 1ai sudt chim tra cta sb tién 593.116.368 dong tinh dén
ngay 29/07/2020 (ngay hai bén ky bién ban xac nhan cht lugng cong trinh thi
cong bi 16i). Tir sau ngay 29/07/2020, Cong ty T khong co nghia vu tra 13i chAm
tra do Cong ty P khong thuc hi¢n bao hanh cong trinh.

An so tham cdn ct Nghi dinh s6 37/2015/ND-CP ngay 22/04/2015 cia
Chinh phii buc Cong ty T phai thanh todn s tién 1di cham tra theo mirc 1ai suat
tai Ngan hang thuong mai co phan S (8.3% x 150%/nam x 593.116.368 dong x
05 thang = 30.753.083 dong) 13 c6 cin c.

Tong sb tién gbc va 1ai Cong ty T phai thanh toan cho Cong ty P la
718.425.040 dong

Xét yéu cau phan t6 cua Cong ty T, Hoi dong xét xtr thay: Can cr vao bién
ban ngay 29/07/2020 va cac thu dién tu gitta hai bén, Cong ty T va Coéng ty P
xac nhan c6 30 tim kinh c6 15i film bong béng. Cong ty T da yéu cau Cong ty P
thay thé, sira chita va khic phuc phan thi cong ndi that kinh lan can, nhung Cong
ty P khong thue hién nén ngdy 30/12/2020 Cong ty S (chi dau tu) da c6 vin ban
yéu cau Cong ty T (nha thau chinh) phai khic phuc nhung Céng ty T khdng
khic phuc do vay Cong ty S khdng thanh toan sb tién con lai 13 716.034.000
dong.

Cin ctr vao hop dong s6 25/052021/HDTCNT/TP ky ngay 25/05/2021, hop
déng SUB2022-011 ky ngay 16/7/2022 giita Céng ty P va Cong ty S, cin clr vao
ndi dung cong viéc trong hop dong thi cong ndi that sé 111218/TP/HDKT ngay
11/12/2018 dugc ky gitta Cong ty T va Cong ty P, can ctr 101 thira nhan cua
nguyén don dd xac dinh cong viéc thi cong ndi that gitta Cong ty S vai Cong ty
P chinh 13 noi dung cong viéc ma Cong ty S yéu cau Cong ty T khic phuc bao
hanh.

An so thim cin ctr vao diém a khoan 3 Diéu 146 Luat Xay dung budc
Cong ty P phai bdi thuong thiét hai cho Cong ty T do Cong ty P vi pham nghia
vu bao hanh tuong duong sd tién 716.034.000 dong ma Cong ty S khdng thanh
toan cho Cong ty T 1a c6 cén cu.

Pbi trir nghia vu Cong ty T phai thanh todn cho Céng ty P sb tién

718.425.040 ddéng — 716.034.000 ddng = 2.391.040 ddng.
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An so tham khong tuyén ké tir ngay c6 don yéu cau thi hanh 4n cta nguoi
duoc thi hanh an cho dén khi thi hanh 4n xong, bén phai thi hanh an con phai
chiu khodn tién 1ai ctia s6 tién con phai thi hanh 4n theo muc 13i suat quy dinh
tai Diéu 357, Diéu 468 cua Bo luat Dan sy nam 2015 1a thiéu sét, nén sira lai
phan niy ctia 4n so tham.

Tur nhitng phan tich trén va theo dé nghi cua vi dai di¢n Vién kiém sat nhan
dan thanh phd Ha Noi, Hoi ddng xét xir khéng chip nhan khang co ctia Cong ty
P, stra mdt phan ban an so tham.

Vé an phi: Do stra an so tham, nén Cong ty P khong phai chiu an phi kinh
doanh thuong mai phuc tham.

Twr nhirng nhan dinh trén.

Cin ¢t Diéu 308 cua Bo luat T tung dan sy

QUYET PINH

Ap dung Diéu 30; Diéu 37; Diéu 38; Diéu 148 cua Bo luat T tung dan su

Ap dung Piéu 138; Diéu 139; Diéu 140; Diéu 146 Luat xay dung

Ap dung Nghi dinh s6 37/2015/NDCP cta Chinh Phil ngay 22/4/2015 quy
dinh chi tiét vé Hop dong xay dung;

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
cua ij ban thuong vu Quéc héi quy dinh vé muc thu, mién, giam, thu, ndp,
quan ly va sir dung an phi va 1€ phi Toa an.

Xir:

-Khong chip nhan khang céo ctia Cong ty P

-Stra mot phan ban an kinh doanh thuong mai so thim sé 49/2022/KDTM-
ST ngay 27/9/2022 cua Toa an nhan dan quan HBT, thanh phé Ha No6i va xu
nhu sau:

1. Chap nhan mot phan yéu ciu khai kién cua Cong ty P ddi voi Cong ty
TNHH T theo Hop dong thi cong ndi that sé 111218/TP/HDKT ngay
11/12/2018.

Budc Cong ty T phai thanh toan tra Cong ty P tong sd tién gdc va 13i cham
tra 1a 718.425.040 ddng.

2. Chip nhan yéu cau phan té cua Cong ty T d6i vi Cong ty P
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Budc COng ty P phai bdi thudng cho Cong ty T sb tién 716.034.000 ddng
do vi pham nghia vu bao hanh chat luong cong trinh thi cong.

3. Péi trir nghia vy thanh toan, nghia vu bdi thudng: Budc Cong ty T phai
tra cho Cong ty P sb tién 2.391.040 dong.

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi duge thi hanh an (d6i véi
cac khoan tién phai tra cho ngudi dugc thi hanh 4n) cho dén khi thi hanh 4n
xong, bén phai thi hanh an con phai chiu khoan tién 1ai ctia s tién con phai thi
hanh an theo mirc 14i suat quy dinh tai Diéu 357, Diéu 468 cia Bo luat Dan su
nam 2015, trur trudng hop phap ludt cé quy dinh khac.

4. V& an phi so tham:

- Cong ty P phai chiu an phi kinh doanh thuong mai so tham 1a 32.933.779
dong.

Xéc nhan Cong ty P d3 nop 15.000.000 dong theo bién lai thu tam Gng 4n
phi, 18 phi Toa an s6 AA/2020/0011903 ngay 26/10/2021 tai Chi cuc Thi hanh
an dan su quan HBT, thanh ph6 Ha Noi.

- Cong ty T phai chiu 4n phi kinh doanh thuong mai so tham 1a 32.641.360
ddng.

Xac nhan Cong ty T da nop 14.740.000 dong theo bién lai thu tam @ng 4n
phi, 18 phi Toa an s AA/2020/0012663 ngay 04/8/2022 tai Chi cuc Thi hanh &n
dan sy quan HBT, thanh phd Ha Nai.

5. V& an phi phtc thim:

Hoan tra Cong ty P 2.000.000 dong tam tng an phi (d4 ndp) theo Bién lai
thu tam tng an phi, 1 phi Toa an s6 AA/2020/0012826 ngay 12/10/2022 tai Chi
cuc Thi hanh an dan sy quan HBT, thanh phé Ha Noi.

Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an
dan su thi nguoi dugc thi hanh 4n dan su, nguoi phai thi hanh an dan su cé
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi han 4n
theo quy dinh tai céac Diéu 6, 7, 9 Luat thi hanh 4n dan su; Thoi hiéu thi hanh an
duoc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh an.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhin: - N , ” , R
“VKSND tp Ha Noi; TM. H(.:I DOl\'IG XET XU PHEC "FHAM
- CCTHADS quan HBT, tp Ha Noi; Tham phan - Chu tga phién toa

- TAND quéan HBT, tp Ha N&i;
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- Cac duong sy;
- Luu HO so vu an.

Nguyén Thai Son
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