TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap — Tu do — Hanh phic

Ban 4n s6: 219/2023/HC-PT

Ngay: 28 - 02 - 2023

VIV: “Khiéu kién quyét dinh hanh chinh
trong linh viee qudn 1y nhan khau, hd khau”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phin Hji ddng xét xir phiic thAim gdm c6:

Tham phan — Chu toa phién toa: Ong Vii Bao Nguyén

Céac Tham phan: Ong Tran Bic Nam

Ong Bui Trong Nghia

Thu ky phién toa: Ba Bui Thai Ngoc Huyén — Thu ky Toa an nhan dan
Thanh ph6 H6 Chi Minh.

Pai dién Vién kiém sat nhan dan Thanh phé Ho6 Chi Minh: Ba Phing
Thi Lan- Kiém sat vién tham gia phién toa.

Ngay 28 thang 02 nam 2023, tai phong xtr an cua Toa 4n nhan dan Thanh
phd H6 Chi Minh , xét xir phiic thim cong khai vu an  hanh chinh thy 1y sé:
34/2022/TLPT-HC ngay 05 thang 12 nim 2022 vé viéc “Khiéu kién quyét dinh
hanh chinh trong linh vuc quan 1y nhan khau, ho khau”.

Do ban an hanh chinh so tham sé 04/2022/HC-ST ngay 30 thang 9 niam
2022 cua Toa &n nhan dan Quan M, Thanh ph6 H6 Chi Minh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sb: 189/2023/QD-PT
ngay 31 thang 01 nam 2023, gitra cac duong su:

1. Nguwoi khoi kién: Ong Tran Trung T, sinh nam 1961; (C6 mat).

Pia chi: Puong 3/2, Phuong H, Quan M, Thanh phd Ho Chi Minh

2. Nguoi bj kién: Truong Cong an Quan M, Thanh phé H6 Chi Minh

Pia chi: Phuong N, Quan M, Thanh phé Ho Chi Minh

Nguoi dai dién theo Gy quyén ctiia ngudi bi kién:

Ong Pham Ngoc A - Pho Truéng Coéng an Quan M (C6 mit).

3. Nguoi c6 quyen loi, nghia vu lién quan: Ba Tran Phung N;

Pia chi: Puong 3/2, Phuong H. Quan M, Thanh phd HO Chi Minh; (Xin
Véng mat)



NOI DUNG VU AN:

Theo Pon khdéi kién, Bin tw khai, cdc Bién bin doi thoai va tai phién toa
ngwoi khéi kién 6ng Trdn Trung T trinh bay:

Ba Tran Phung N 13 con rudt cua éng Tran Trung T. Tir nho ba N di ¢o
ho khau thuong tra tai nha sé Puong 3/2, Phuong H, Quan M, Thanh phd Hb Chi
Minh. Ngay 05/6/2018 ba N tu nguyén cit chuyén di dén Quan M. Ngay
08/11/2020 Cong an khu vuc tén L& Trung H dén nha 6ng T 14y ho khau véi ly
do 1a 1én Quan dong mde huy.

Vao lac 20 gid ngay 23/11/2020 6ng T nhan duoc S6 Ho khau do Cong
an Phuong H tra lai, khi 6ng T kiém tra thi thay ba N duoc dang ky nhap lai ho
khau va con tach hg, 1ay dia chi nha éng T trong khi 6ng T khong dong ¥, khong
c6 don bao lanh cho ba N nhép lai ho khau va tach khau.

Nay ong T yéu cau Truong Cong an Quan M thu héi quyét dinh nhap ho
khau va tach ho ddi v6i ba Tran Phung N vao dia chi nha sé Puong 3/2, Phuong
H, Quin M, Thanh phd H6 Chi Minh do 6ng 1am chu ho.

Tai Bdn tw khai, cdc vin béin givi Toa dn , cdc Bién bin doi thogi va tai
phién toa, ngwoi dai dién hop phap cua ngwoi bi kién Truéng Cong an Quin
M 1a d6ng Pham Ngoc A trinh bay nhw sau:

Viéc dong chi L& Trung H - Canh sat khu vyc muon S6 Ho khau cua 6ng
Tran Trung T ban dau dé lam tha tuc hanh chinh nhung sau d6 ba Tran Phung N
(con gai ciia dng T) d¢3 muon S6 HO khau tir dong chi H khi chua c6 sy dong ¥
ctiia 6ng T 1a khong dung. Pong chi H dua S6 Ho khau cho ba N 1a chi quan vi
nghi 1 nguoi than trong gia dinh cta 6ng T. Hanh vi ctia dong chi H da bi kiém
diém theo quy dinh caa Nganh.

Ngay 05/6/2018 Cong an Quan M c6 cip Gidy chuyén Ho khau cho
duong su Tran Phung N (H6 khau thuong tra (viét tit 1a HKTT) tai nha sb
Puong 3/2, Phuong H, Quan M) dén dia chi nha sé6 Chung cu Nguyén Kim
Phudng B Quan M (theo Huéng dan 417/HD-CATP-PC64 ngay 25/3/2015 cua
Cong an Thanh phé H6 Chi Minh huéng dan: Cong an quén, huyén cip Gidy
chuyén ho khau thi khong duoc xd6a ho khau khi chua nhan duoc phiéu thong tin
thay d6i vé ho khau, nhan khau (HK04) cia cong an noi dang ky thudng tra
moi, diém @ khoan 1 Piéu 22 Luat Cu tra s6 81/2006/QH11 ngay 29/11/2006
quy dinh chi xé6a dang ky ho khau thuong trii khi duong sy da dang ky thuong
tri noi cu tr moi).

Can ctr theo quy dinh cua phap luat, truong hgp nay Cong an Quén M
chua x6a HO khau nén khong can thuc hién cac thu tuc dang ky lai, duong su
Tran Phung N van con ho khau thudng tri tai nha sé6 Puong 3/2, Phuong H,
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Quan M.

Pén ngay 11/11/2020, duong su N d& nghi tich s6 ho khau, ngay
16/11/2020 Cdng an Quén M da tach s6 ho khau cho duong su N theo quy dinh
tai diém b khoan 1 Piéu 27 ctia Luat Cu tri: Nhitng nguoi ¢ chung mot chd &
hop phap va cé quan h¢ gia dinh 1a 6ng, ba, cha, me, vo, ché)ng, con va chi em
rudt, chau rudt khi tach ho riéng khong can ¥ kién cua cha ho. Theo quy dinh tai
khoan 3 diéu 25 va khoan 2 Diéu 26 cta Luat Cu tra thi khi tach ho riéng méi
can c6 ¥ kién déng y cua chi ho.

CoOng an Quan M khong lam tha tuc nhap lai ho khau cho duong su Tran
Phung N ma chi 1am thu tuc tach s6 hd khau cua ba N. Trudng hop tach s6 ho
khau ctia duong sy Tran Phung N, Cong an Quan M da tach s6 ho khau theo
diém b khoan 1 Piéu 27 Luat Cu tra 1a dung quy dinh.

Tai Bén tw khai, nguwoi c6 quyén loi va nghia vu lién quan la ba Tran
Phung N trinh bay:

Pia chi nha s6 Puong 3/2, Phuong H, Quan M 1a noi ba N sinh séng tir
nho, cht ho 12 ba Tran Vién L 13 ba ndi ctia ba N. Sau 6 ba N muén chuyén ho
khau qua Quan M, 1a nha me cta ba N, tuy nhién do nha dang giai téa nén Cong
an Quan M chuyén tra hd so vé Quan M. Khi biét hd so chuyén vé Quan M, N
da lién hé ong T 1dy S6 Ho khau dé thuc hién viéc tach s6 ho khau. Viéc tach ho
ciia ba N ding theo quy dinh, ba N dé nghi Toa an Xét xir theo quy dinh cia
phap luat.

Tai Ban 4n hanh chinh so thim s6 04/2022/HC-ST ngay 30 thang 9
nim 2022 ciia Toa an nhan din Quin M, Thanh phé Hé Chi Minh da xét
Xir:

“Bac toan bd yéu cau ctia nguoi khoi kién vé viée: Bude Trudng Cong an
Quan M, Thanh phé H6 Chi Minh thu hdi quyét dinh nhap ho khau va tach ho
d6i voi ba Tran Phung N vao dia chi nha s6 Puong 3/2 Phuong H, Quan M,
Thanh phé H6 Chi Minh.”

Ngoai ra ban an con tuyén an phi va quyén khang céo cua cac duong su.

Ngay 03/10/2022, nguoi khoi kién: 6ng Tran Trung T c6 don khang céo
toan bo ban an hanh chinh so tham s 04/2022/HC-ST ngay 30 thang 9 nam 2022
ctia Tod &4n nhan dan Quan M, Thanh phé H6 Chi Minh véi ndi dung yéu cau
stra an so tham, chép nhéan yéu cau khai kién.

Tai phién toa phiic tham.
-Nguwoi khéi kién: ong Tran Trung T gitf nguyén yéu cdu khdng cdo, yéu
cau Hoi dong xét xir chdp nhédn yéu cau khéi kién.Ong T xdc dinh quyén loi cia



ong cho dén nay van chira bi xam hai gi béi cic quyét dinh hanh chinh cia
Truong Cong an Qudn M bi khoi kién.

-Nguoi bi kién: Truong Cong an Qudn M, Thanh phé H6 Chi Minh cé
6ng Pham Ngoc A la dai dién hop phdp dé nghi y dn so tham.

-Nguoi khéi kién khong cung cdp bo sung tai liéu chitng cit, Nguoi bi
kién cung cdp bo sung ban sao hé khdu cia ba Tran Phung N.

Dyi dién Vién kiém sdt nhin dan Thanh phé Ho Chi Minh phdt biéu ¥ kién:

Vé t6 tung: Viéc ban hanh, téng dat thong bao thu 1y phiic thim, Quyét
dinh dua vu an ra xét xu phuc tham, chuyén hd so cho Vién kiém sat, viéc tuan
theo phap luat ciia dwong su, Tham phan va Hoi dong xét xir trong giai doan
phuc tham thyc hién dung quy dinh cta phép luat.

Vé noi dung: Can ctr vao ho so vu an va két qua tranh tung tai phién toa,
dé nghi Hoi dong xét xr giit nguyén Ban an so tham.

NHAN DPINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa; nghe ¥ kién tranh luan cta cac dwong su; nghe y kién cta Dai dién
Vién kiém sat nhan dan Thanh phé H6 Chi Minh vé viéc tuan theo phéap luat
trong qua trinh giai quyét vu an hanh chinh ¢ giai doan phtic thim, Hoi dong xét
xUr nhan dinh:

[1]. V& thi tuc t tung:

[1.1]. Nguoi khot kién ndp don khang cdo trong han ludt dinh, thudc
truong hop mién ndp tién tam tng an phi phic tham quy dinh tai Piéu 206 va
Piéu 209 Luat T tung hanh chinh va Nghi quyét s 326/2016/UBTVQH14
ngay 30/12/2016 ctua Uy ban Thuong vu Qubc Hoi vé muc thu, mién giam, thu,
ndp va quan ly va st dung an phi, 1¢ phi Toa 4n nén khang céo 1a hop 1€ va dugc
xem xét giai quyét theo trinh ty phuc tham.

[1.2]. Quan hé phép luat, thoi hiéu khoi kién Toa an cip so tham di xac
dinh ding.

[1.3].Khoan 6 Piéu 10 Thong tu 35/2014/TT-BCA ngay 09/9/2014 “Quy
dinh chi tiét thi hanh mot sé diéu ctia Luat Cu trd va Nghi dinh s6 31/2014/ND-
CP ngay 18 thang 4 nim 2014 cta Chinh phu quy dinh chi tiét mot sé diéu va
bién phap thi hanh Luat Cu trd” cia Bo Cong an quy dinh: “Truong Cong an
huyén, qudn, thi xa thuoc thanh ph5 truc thuoc Trung wong, Truong Cong an thi
xd, thanh phd thuoc tinh va Truong cong an xd, thi tran thuéc huyén thuoc tinh
la nguoi c6 tham quyén ky sé6 ho khau.” nén Tda an cip so tham xac dinh
Truong Cong an Quan M 1a ngudi bi kién 1a ding.


https://thuvienphapluat.vn/van-ban/quyen-dan-su/nghi-dinh-31-2014-nd-cp-huong-dan-thi-hanh-luat-cu-tru-226866.aspx
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[1.4].Vé su c6 mat cua duong su.

Nguoi ¢6 quyén loi, nghia vu lién quan: ba Tran Phung N ¢6 don yéu cau
xét XU vang mit, cin ctr vao quy dinh tai Diéu 158 Luat TS tung hanh chinh,
Toa an xét xr ving mit duong su.

[2].Vé yéu cau khdi kién.

Ong Tran Trung T yéu cau Toa &n xir budc Truong Cong an Quéan M thu
hoi quyét dinh nhap hd khau va tach ho dbi véi ba Tran Phung N vao dia chi nha
s6 Puong 3/2 Phuong H, Quan M, Thanh phd H6 Chi Minh do 6ng T dung tén
chu ho.

[3].X¢ét khang cao cuia duong su.

[3.1].Xét trinh tu, thl tuc va tham quyén ban hanh quyét dinh hanh chinh
bi khai kién.

Can ct Piéu 15 Thong tu sé6 80/2011/TT-BCA ngay 15/12/2011 “Quy
dinh vé quy trinh dang Ky cu tra” ctia B6 Cong an, Piéu 9 va Diéu 10 Thong tu
35/2014/TT-BCA ngay 09/9/2014 “Quy dinh chi tiét thi hanh mot s6 diéu cia
Luat Cu tra” va Nghi dinh s 31/2014/ND-CP ngay 18 thang 4 nim 2014 cua
Chinh pha “Quy dinh chi tiét mot s6 diéu va bién phap thi hanh luét cu tra” va
tai li¢u, chimg ctr da thu thap, Trudng Cong an Quin M da thuc hi¢n ding trinh
tu, thi tuc va thim quyén khi ban hanh quyét dinh.

[3.2].Xét v& noi dung.

[3.2.1]. Ba Tran Phyng N 1a con rudt ctia 6ng Tran Trung T. Tir nho ba N
da thuc té cu tri va co tén trong S6 HO khau sd 04824 duoc Cong an Quan M
cap tir nam 2009 do ba Tran Vién L 1am chi ho (ba L chét nam 2015, ong Tran
Trung T 1a con rudt ba L thay thé 1am chii ho tir nam 2015) tai nha sé Puong
3/2, Phuong H, Quéan M.

Ngay 05/6/2018 Cong an Quan M cip Gidy chuyén Ho khau cho ba N dén
dia chi s6 chung cu Nguyén Kim, Phuong B, Quan M, Thanh phé Ho Chi Minh
theo nguyén vong cua ba N nhung thuc té ba N chua dugc Cong an Quan M giai
quyét cho dang ky HKTT tai dia chi trén do day 1a khu vuc bi giai téa (theo xac
nhan ngay 23/9/2020 ctia Cong an Quan M) nén dén ngay 09/11/2020 ba N dugc
Cong an Quan M cho cép nhat lai tén vao S6 Ho khau do 6ng T dimg tén chu ho.

Xét théy, tai diém d, khoan 1, Piéu 22 Luat Cu trd nam 2006 da quy dinh
cong dan chi bi x6a dang ky thuong tra khi: “Pa dang ky thuong tru o noi cw
tru moi, trong truwong hop nay, co quan da lam thu tuc dang ky thwong tru cho
cong dan & noi cw trii méi c6 trach nhiém théng bdo ngay cho co quan da cdp
gidy chuyén hé khdau dé xod dang ky thwong trii & noi cu trii cii.” va theo Huéng
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din 417/HD-CATP-PC64 ngay 25/3/2015 ciia Cong an Thanh phd Hd Chi
Minh, Céng an Quin M chua x6a ho khau ba N khi chwa nhin dugce Phiéu théng
tin thay d6i vé Ho khau, nhan khiu ciia Cong an noi ding ky thuong tra méi 1a
phul hop phép luat, ddng thdi do ba N chua bi x6a ho khau nén khong can thuc
hién tha tuc dang ky lai ma chi cip nhat lai théng tin quan 1y di voi nhan khau
da cap Giay chuyén Ho khau.

Tuy nhién, khi cap nhat lai thong tin quan 1y ddi véi ba N tai S6 HO khau
s6 04824, trang “Diéu chinh thay d6i” lai ghi: “Néi dung: (cét 3) Pang ky lai”,
1a ¢6 so sot, gay hiéu nham cho 6ng T nhung viéc nay khong lam anh hudng dén
tinh trang cu tri hop phéap ciia ba P, khong lam bién dong thay ddi nhan khau
trong HO khau va ciing khong xam pham dén quyén loi hop phép ctia 6ng T.

Do viy, khong ¢6 co sé xac dinh Truong Cong an Quan M quyét dinh cho
ba N nhap khau lai vao nha s6 Puong 3/2, Phuong H, Quan M, Thanh phé Ho
Chi Minh do 6ng T dang tén chu ho.

[3.2.2].Ngay 11/11/2020, ba N dé nghi duoc tach S6 Ho khau. Tai diém b
khoan 1, khoan 2 Diéu 27 caa Luat cu trd ndm 2006 chi quy dinh: “Nguwoi da
nhdp vao s6 ho khau quy dinh tai khoan 3 Piéu 25 va khoan 2 Piéu 26 cua Ludt
nay ma dwoc chii h dong ¥ cho tach sé ho khau bang van ban” nén trudng hop
xin tach ho khau ctia ba N (con rudt ctia dng T) khong thude truong hop phai co
su dong ¥ bang vin ban cua cha ho 1a éng T. Do vay, ngay 16/11/2020, Trudng
Cong an Quan M di ky tach s6 ho khau cho ba N 1a ding quy dinh.

[3.2.3].Ttr nhitng phan tich trén c6 co s xac dinh Toa an cip so tham
khong chap nhan yéu cau khoi kién cia ong T 14 ¢6 co so, phi hop phép luét.

[3.3].0ng T khéng céo yéu ciu cip phuc thim stra 4n so thim nhung
khong dua ra dugc tai liéu, chimg cr méi chimg minh cho yéu cau khang céo
nén khong co co s& chip nhan, Toa &n cdp phic thim giit nguyén ban an so
tham cta Toa an nhan dan Quan M, Thanh phé H6 Chi Minh.

[4].Vé an phi hanh chinh phuc tham: Ong T 13 ngudi cao tudi, c6 don xin
mién tam (mg an phi, 4n phi nén thudc truong hop duwoc mién an phi phic tham.

[5].Quan diém cta Vién kiém sat nhan dan Thanh phé H6 Chi Minh phi
hop quan diém Hoi dong xét xtr nén chap nhan.

Tw nhitng nhan dinh trén

QUYET PINH:
-Can khoan 1 Diéu 241 va Diéu 242 Luat TH tung hanh chinh.



-Nghi quyét sb 326/2016/UBTVQHI14 ngay 30/12/2016 cta Uy ban
Thuong vu Quéc Hoi vé mire thu, mién giam, thu, nop va quan ly va str dung an
phi, 1€ phi Toa an;

Béc khang céo ctia 6ng Tran Trung T.

Giit nguyén Ban an hanh chinh so tham s 04/2022/HC-ST ngay 30 thang
9 nam 2022 cta Toa an nhan dan Quan M, Thanh phd HO Chi Minh.

Tuyén xur:

1. B4c toan bo yéu cau cua ngudi khai kién 6ng Tran Trung T vé viéc:
Budc Truong Coéng an Quan M, Thanh phé HO Chi Minh thu hoéi quyét dinh
nhap Ho khau va tach ho d6i voi ba Tran Phung N vao dia chi nha sé Puong 3/2
Phuong H, Quan M, Thanh phé Ho Chi Minh.

2. V& 4n phi hanh chinh so thim: Ong Tran Trung T 1a nguoi cao tudi nén
khong phai dong an phi hanh chinh so tham.

3. An phi hanh chinh phtc thim: Ong Tran Trung T khong phéi chiu an
phi hanh chinh phiic tham.

4.Ban an hanh chinh phtc tham cé hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQOI PONG XET XU PHUC THAM
- TAND t6i cao; " AN L ? 2 >

_ TAND chp oo i TP Hb Chi Minh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TP H6 Chi Minh;

- Vién kiém sat nhan dan TP.HCM;
- TAND Quan M, TP.HCM;

- Cuc Thi hanh an Dan sy TP.HCM,;

- Chi cuc THADS Quan M, TP.HCM,;
-Cac duong su;

-Luu: VP, hd so.
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