TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAM DONG Poc 1ap — Tw do — Hanh phic

Ban 4n sb: 05/2020/DS-PT
Ngay 13 - 5 - 2020
VIv tranh chiap kinh doanh
thuong mai vé hop dong mua
ban, van chuyén hang hoéa.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAM DPONG

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Tham phdn — Chii toa phién toa: Ong D& Manh Hung

Cdc Tham phdn: Ong Huynh Chéau Thach

Ong Nguyén Vin Thanh

- Thw ky phién toa: Ong Pham Phudc Minh Phong — Thu ky Toa an nhan
dan tinh Lam Dong.
- Dgi di¢gn Vign kiém sit nhan dén tinh Lam Dong tham gia phién toa:
Ong b6 Van Phuong - Kiém sat vién.

Ngay 13 thang 5 nam 2020, tai Tru s& Toa an nhan dan tinh Lam Dong xét
xtr phiic tham cong khai vu an thu 1y s6: 03/2020/TLKDTM-PT ngay 03/02/2020
veé viéc: “Tranh chdp kinh doanh thwong mai vé hop dong mua ban, vin chuyén
hang hoa”.

Do Ban 4n Kinh doanh thwong mai so thim sd: 05/2019/KDTM-ST ngay
29/11/2019 ctia Toa 4n nhan dan thanh phd BL bi khang cio.

Theo Quyét dinh dua vu an ra xét xir s6: 68/2020/QD-PT ngay 05/3/2020;
Théng bao vé viéc mé phién toa xét xu phic thim vu an dan sy sb: 292/TB-TA
ngdy 16/4/2020; Quyét dinh hodn phién toa sb: 33/2020/QD-HPT ngay
28/4/2020 cuia Toa an nhan dan tinh LAm Pong gitta cac duong su:

- Nguyén don: Cong ty c¢b phan Trung Ph.

Nguwoi dai dién theo phdp ludt: Ong L& Thanh Tr — Tong giam déc.
Dia chi tru sé: Thon x, xa HN, huyén DL, tinh Lam Déng.

Nguwoi dai dién theo 1y quyén: Ba Kiéu Ngoc H, sinh nam: 1988.
Dia chi: Thon y, x4 HN, huyén DL, tinh Lam Déng.

(Vin ban Gy quyén ngay 12/5/2020).



- Bi don: Cong ty TNHH Thinh Loc Ph.
Nguwoi dai dién theo phdp ludt: Ong Nguyén Tuan A — Giam déc.
Dia chi tru s6: S6 x LVT, Phuong y, thanh phé BL, tinh Lam Déng.
Nguweoi dai dién theo iy quyén: Ba Nguyén Hoang A, sinh nim: 1976.
Pia chi: S6 XG Lé QP, Phuong Yy, Quan Z, Thanh phé HO Chi Minh.
(Vin ban oy quyén ngay 18/10/2019).
- Nguwoi khang cao: Cong ty TNHH Thinh Loc Ph — Bi don.

(Ba H, ba Hoang A c6 mat).

NOI DUNG VU AN

Theo don khoi kién dé ngay 09/8/2018 va cac loi khai, 101 trinh bay trong
qua trinh giai quy¢ct vu an nguyén don Cong ty co phan Trung Ph (viét tat 1a Cong
ty Trung Ph) thi:

Ngay 21/11/2016, gitra Cong ty Trung Ph va Coéng ty trach nhiém hiru han
Thinh Loc Ph (viét tat 1a Cong ty Thinh Loc Ph) da ky hop dong kinh té so:
01/2016/TLP-HPKT vé viéc cung cip dé thi cong cong trinh cai tao Qudc 16 20.
Cung ngay Coéng ty Trung Ph va Cong ty Thinh Loc Ph ky hop dong kinh té sd
012/2016/TP/TLP vé viéc van chuyén da cac loai t&i cong trinh thi cong. Sau khi
ky hop dong Cong ty Thinh Loc Ph yéu cau Cong ty Trung Ph cung cap va van
chuyén da dén cong trinh cho Cong ty Thinh Loc Ph.

Ngay 31/12/2016, Céng ty Trung Ph da xuit hoa don cung cap da sb
0000612. Ngay 13/02/2017, xuat héa don van chuyén s 0000627. Ngay
09/3/2017, xuat hoa don cung cip da sé 0000638. Tong gia tri hang hoa la
833.173.085 ddng. Cong ty Thinh Loc Ph dé thanh toan 400.000.000 dong, sé tién
Cong ty Thinh Loc Ph con phai thanh toan cho Cong ty Trung Ph la 433.173.085
ddng. Ngay 31/01/2017 Céng ty Trung Ph va Cong ty Thinh Loc Ph da d6i chiéu
cong ng va xac nhan Cong ty Thinh Loc Ph con phai thanh toan sb tién da 1a
58.170.250 dong, tién van chuyén la 375.002.835 dong, cong hai khoan la
433.173.085 dong. Cong ty Trung Ph d nhiéu lan yéu cau Cong ty Thinh Loc Ph
thanh toan s tién con thiéu néu trén nhung Céng ty Thinh Loc Ph khong thanh
toan. Do vay COng ty Trung Ph khoi kién yéu cau Toa an budc Cong ty Thinh
Loc Ph phai thanh toan sé tién 433.173.085 dong tién gbc va 1ai suat cham tra 1a
144.000.000 dong.

Theo 15i trinh bay ctia ngudi dai dién theo Gy quyén cua bj don Céng ty
Thinh Loc Ph 14 ba Nguyén Hoang A thi:

Nam 2016, 2017, 2018 Cong ty Thinh Loc Ph lién tuc yéu cau Cong ty
Trung Ph cung cdp ban kiém nghiém chat luong, ty 1& va thanh phan d4 nhung
Cong ty Trung Ph khong cung cap, hai bén chua kiém tra, dbi chimg trong lugng

da cua mo da do Cong ty Trung Ph cung cip do d6 chua xac dinh chinh xac khéi
luong da cung cip trong qua trinh thyuc hién hop déng. Cong ty Thinh Loc Ph cam
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ké't, tra du tién ng cho Cong ty Trung Ph ngay sau khi dap tmg du ban kiém tra
chat luong va to chirc do doi chirng khoi luong va trong luong da tai mo cua Cong
ty Trung Ph cung cap cho Cong ty Thinh Loc Ph.

Tai Ban 4n Kinh doanh thuong mai so thim s6: 05/2019/DS-ST ngay
29/11/2019 cua Toa an nhan dan thanh pho BL. Xi:

Budc Cong ty trach nhi€ém hiru han Thinh Loc Ph ¢6 nghia vu thanh toan
cho Cong ty c¢b phan Trung Ph sb tién no gbc 1a 433.173.085 dong, tién 1di do
cham thanh toan 12 144.000.000 dng; tong cong hai khoan 1a: 577.173.085 (Nam
tram bay muoi bay triéu mot tram bay muoi ba ngan khong tram tam muoi lam
dong).

Ngoai ra, Toa an con tuyén vé an phi, quyén khang céo va trach nhiém thi
hanh an cho cac bén duong su.

Ngay 10/12/2019, bi don Cong ty TNHH Thinh Loc Ph ¢6 don khang céo
toan by Ban an Kinh doanh thuong mai so tham s6: 05/2019/KDTM-ST ngay
29/11/2019 cua Toa dn nhan dan thanh pho BL.

Tai phién toa hom nay: Nguoi dai dién theo uy quyén cua bi don Cong ty
TNHH Thinh Loc Ph la ba Nguyén Hoang A van giir nguyén yéu cau khang cio.

Nguoi dai dién theo uy quyén cia nguyén don Cong ty ¢ phan Trung Ph
la ba Kiéu Ngoc H van giit nguyén yéu cau khoi kién cua nguyén don; khong
chap nhan khang cdo ctia bi don Cong ty TNHH Thinh Lc Ph va dé nghi tinh lai
1ai sudt cham tra dén ngay xét xir phuc tham voi sd tién 13 168.700.000 dong.

Pai dién Vién kiém sat nhan dan tinh Lam Déng nhan dinh: Viéc chép
hanh phap luit ctia Tham phan trong qua trinh thu Iy va cia Hoi dong xét xir tai
phién toa 1a diing phap luat. Can cir Khoan 1 Piéu 308 B luat T6 tung dan su dé
nghi Hoi dong xét xir bac yéu cau khang cdo ctiia bi don Cong ty TNHH Thinh
Loc Ph, gitt nguyén Ban an Kinh doanh thuong mai so tham s6: 05/2019/DS-ST
ngay 29/11/2019 ctia Toa 4n nhan dan thanh phd BL.

NHAN PINH CUA TOA AN:

[1] Vé té tung va quan hé tranh chap: Xuat phat tir viéc Cong ty Trung Ph
khoi kién yéu cau Cong ty Thinh Loc Ph thanh toan sb tién mua ban hang héa va
van chuyén hang hoa con thiéu theo Bién ban d01 chiéu cong no lap ngay
31/01/2017 cong véi 1di suat cham tra voi tong so tién 1a 577.173.085 dong. Cong
ty Thinh Loc Ph khong déng ¥ v6i yéu cau khoi kién cua Cong ty Trung Ph va
cam két s& thanh toan du tién no cho Cong ty Trung Ph ngay sau khi Cong ty
Trung Ph dap ung da bién ban kiém tra chat luong, t6 chirc do dbi chung khdi
luong va trong lugng hang hoa nén cac bén phat sinh tranh chap. Do d6, Toa an
cap so thim xac dinh quan h¢ tranh chap trong vu an nay 1a “Tranh chdp kinh
doan’ thuong mai vé hop dong mua bdn, vdn chuyén hang héa” 1a dung theo quy
dinh cua phap luat.



‘ [2] V& noi dung: Xét khang cdo ciia bi don Cong ty Thinh Loc Ph thi thay
rang:

Cin ctr vao Bién ban dbi chiéu cong ng gitra Cong ty Trung Ph va Céng ty
Thinh Loc Ph 1ap ngdy 31/01/2017 thé hién Céng ty Thinh Loc Ph con ng Cong
ty Trung Ph sb tién da 1a 58.170.250 ddng; s tién van chuyén 13 375.002.835
ddng, duoc cac bén ky, dong ddu xac nhan 1a co trén thuc té va duoc cic bén
duong sy thtra nhan. Do do, voi viéc Cong ty Thinh Loc Ph cho réng cac bén
chua t6 chirc kiém tra chat luong va t6 chuc do d6i chimg khéi luong va trong
luong da tai mo cua Cong ty Trung Ph cung cap cho Cong ty Thinh Loc Ph la
khong c6 co s& nén Toa an cap so tham can clr vao Bién ban d6i chiéu cong no
gitta Cong ty Trung Ph va Cong ty Thinh Loc Ph 1ap ngay 31/01/2017 de budc
Cong ty Thinh Loc Ph ¢6 nghia vu thanh toan cho Cong ty Trung Ph s6 tién no
gbc 433.173.085 dong 1a ¢o cin cu.

Pbi voi yéu cau vé 1ai suat cham tra cia Cong ty Trung Ph thi thiy rang:
Theo quy dinh tai Diéu 306 Luat Thuong mai vé Quyén yéu cau tién 1ai do cham
thanh toan thi “Trwong hop bén vi pham hop dong chdm thanh todn tién hang hay
cham thanh toan thu lao dich vu va cdc chi phi hop Iy khdc thi bén bi vi pham hop
dong cé quyén yéu cau tra tién ldi trén sé tién cham tra do theo 1di sudt no qud han
trung binh trén thi truong tai thoi diém thanh todn twong g voi thoi gian chdm
tra, trie truong hop co thoa thudn khac hoac phap ludt co quy dinh khac”.

Vi quy dinh trén thi viéc Cong ty Trung Ph yéu cau Cong ty Thinh Loc Ph
thanh toan so tién cham trd vdi so tien 144.000.000 dong la dung theo quy dinh
cua phap luat nén dugc Toa an cap so tham chap nhan la c6 cén cu.

Téng cong Cong ty Thinh Loc Ph c6 nghia vu thanh toan cho Cﬁng ty
Trung Ph tong so tién Ié‘577.l73.085 dong (trong d6 ng goc 1a 433.173.085 dong;
tién 1ai l1a 144.000.000 dong).

[3] Tai phién toa hom nay, nguoi dai dién theo uy quyén cua nguyén don
Cong ty ¢b phan Trung Ph 1& ba Kiéu Ngoc H yéu cau Toa an cap phuc tham
tinh lai 13i suat cham tra den ngay xét xu phic tham (13/5/2020) voi so tién
168.700.000 dong thi thay rang: Sau khi xét xir so thim thi Cong ty cd phan
Trung Ph khong c6 khang céo, Vién kiém sét khong c6 khang nghi vé phan nay
nén Toa an cip phic thim khong cé co so dé xem xét 1a ¢6 can ctr. Do do, 13i
suat cham tra s& duoc giai quyét tiép theo tai giai doan thi hanh an theo quy dinh
cua phap luat.

Vi phan tich trén, Toa 4n cap phiic thim khong chip nhan yéu cau khang
céo cua bi don Cong ty Thinh Loc Ph dé giit nguyén ban an so tham 1a ¢ cin
cu.

[5] V& an phi: Do yéu cau khang cdo khéng duoc chip nhin nén budc
Cong ty Thinh Loc Ph phai chiu an phi kinh doanh thuong mai phuc tham theo
quy dinh.

Vi cac 1€ trén,



QUYET PINH:

- Can ctr vao Khoan 1 DPiéu 308 - Bo luat T tung Dén su; Nghi quyét sb:
326/2014/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi quy
dinh v€ muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1€ phi Toa
an.

Khong chap nhan yéu cau khang cdo ciia bi don Cong ty TNHH Thinh
Ldc Ph. Xu:

1- Giit nguyén Ban 4n Kinh Doanh thuong mai so tham sb: 05/2019/DS-
ST ngay 29/11/2019 cta Toa an nhan dan thanh phd BL vé viéc “Tranh chdp kinh
doanh thwong mai vé hop dong mua béan, vin chuyén hang hda” gitta nguyén don
Cong ty co phan Trung Ph véi bi don Cong ty TNHH Thinh Loc Ph.

1.1- Chap nhén toan bd yéu cau khdi kién cua Cong ty cb phan Trung Ph
vai bl don Cong ty TNHH Thinh Loc Ph.

Budc Cong ty TNHH Thinh Loc Ph ¢6 nghia vu thanh todn cho Cong ty ¢
phan Trung Ph s6 tién no gbc 1a 433.173.085 dong, tién 13i do cham thanh toan 1&
144.000.000 ddng; tong cong hai khoan 1a: 577.173.085 dong (Nam trim bay
muoi bay triéu mot trim bay muoi ba ngan khong trim tdm muoi 1im dong).

- L&i suat cham thi hanh an:
“Ké tir ngay nguoi duoc thi hanh an ¢6 don yéu cau thi hanh an, bén phai

thi hanh an con phai tra s6 tien 1ai, tuong ung voi thoi gian va s6 tién cham tra,
theo murc 131 sudt quy dinh tai khoan 2 Piéu 357 Bo luat Dan su”.

2- V& &n phi so thim:

2.1- Bugc Cong ty TNHH Thinh Lc Ph phai chiu 27.086.923 ddng an phi
kinh doanh thuong mai so tham.

2.2- Hoan tra cho Cong ty co phan Trung Ph s tién 11.928.500 dong tam
tmg 4n phi kinh doanh thuong mai so thAm di ndp theo bién lai thu s6 0013244
ngay 09/01/2019 cta Chi cuc thi hanh 4n dan sy huyén Bdo Lam.

3- V& an phi phtc tham:

3.1- Buoc Cong ty TNHH Thinh Loc Ph phai chiu 2.000.000 déng an phi
kinh doanh thuong mai phlc thim nhung dugc trir vao sé tién 2.000.000 dong
tam ng an phi kinh doanh thuong mai phlc thim di ndp theo bién lai thu s6
0016492 ngay 16/12/2019 ctia Chi cuc thi hanh an dan sy thanh phd BL.

“Trudng hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Piéu 2 -
Luat thi hanh an dan sy thi nguoil dugce thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hoac bi cudng ché thi hanh an theo qui dinh tai cac Piéu 6,7 va 9
Luat thi hanh an dan sy; Thot hi€u thi hanh 4n duogc thuc hién theo qui dinh tai
Diéu 30 - Luat thi hanh 4n dan su”.

Ban 4n phtc thAm c6 hiéu luc phap luat ké tir ngay tuyén an./.



Noi nhin TM. HQOI PONG XET XU PHUC THAM
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- TAND Tp. BL;
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- Phong KTNV&THA,; ba ky

- Céc duong su;

- Luu AV — HS. P6 Manh Hung






