TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap - Tu do - Hanh phuc

Ban an s 44/2024/DS-PT
Ngay 22 — 02 — 2024

VIV: “Y&u cau cham dirt Hop dong
thué can hé va doi tien thué”

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG
Thanh phan Hpi dong xét xir phiic tham gom cé:
Tham phan - Cht toa phién toa: Ba Tran Thi Thanh Mai
Céac Tham phan: Ba Mai Vuong Thao
Ba Nguyén Hiru Thi Hao Hao
_ Thu ky phién toa: Ba Ng6 Thi Kiéu Trang - Thu ky Toa an nhan dan thanh
pho Da Nang.

~ Dgi dign Vign Kiém sat nhan dan thanh phé Da Nang: Ong Lé Anh Pha -
Kiém sat vién tham gia phién toa.

Ngéy 22-02-2024, tai try s& Toa an nhan dan thanh phd Pa Nang, xét xur

phuc tham cong khai vu an dan sy thy 1y 144/2023/TLST-DS ngay 20-10-2023
vé viée “Yéu cau cham dirt Hop dong thué can hé va doi tién thué”.

Do Ban 4n dan su so tham sp 56/2023/DS-ST ngay 12-9-2023 cua Toa an
nhan dan quan Son Tra, thanh pho Pa Nang bi khang céo.

Theo Quyét dinh dwa vu an ra xét xir phiic tham s6 01/2023/QD-PT ngay
04-01-2024; gitra cac duong su:

* Nguyén d‘on:~ Ba Nguyén Thi Lé H, sinh nim 1981; dia chi: xx D, quan
C, thanh ph6 Pa Nang; dia chi lién hé: xx P, phuong B, quan C, thanh ph6 Da
Nang.

Nguoi dai dién theo uy quyé‘n:’ Ong Hoang Van D, sinh nam 1994; dia chi:
xx N, phuong H, quan C, thanh phd Ba Nang; theo Giay uy quyén 1ap ngay 07-
7-2023 tai Van phong Cong chung Dang Duy Hung; c6 mat.

* Bj don: COng ty TNHH B; dia chi: S6 xx A, quan D, thanh ph6 Ha Noi;

Nguweoi dai dién theo uy quyé;n: Ong Pao Viét T, chirc vu: Truong ban quan
Iy du an Hoa Binh Green Pa Nang; theo Gidy uy quyén ngay 25-7-2023 cua
Tong Gidm doc; vang mat.

* Ngwoi khang cdo: Nguyén don - Ba Nguyén Thi Lé H, Bi don - Cong ty
TNHH B.



NOI DUNG VU AN:

Theo Bdn dn so tham, tém tdt nhuw sau:

* Nguyén don - Ba Nguyén Thi Lé H va nguoi dai dién theo uy quyén trinh
bay tai don khoi kién va qua trinh tham gia t6 tung:

Ba Nguyén Thi Lé H c6 sé hiru hop phap can ho sé xxA tai toa nha G
thudc duong L, phuong N, quan S, thanh ph Pa Néng theo hop ddng mua ban
s6 63/HDMB/HPGBN-xxA ky ngay 22-03-2017 giita Ba Nguyén Thi Lé H va
Cong ty TNHH B.

Ngay 26-10-2017, ba H c6 ky Hop dong cho Cong ty TNHH B thué cin ho
noi trén. Tién thué can ho 1a thu nhap cam ket tinh theo ty 1¢ % trén gia tri can
ho 1.369.055.907 dong nhu sau:

Nam thir 1 12 8% (Gia tri trudc thué VAT va kinh phi béo tri); Nam thtr 2 1a
9% (Gié trj trudc thué VAT va kinh phi bao tri); Nam tha 3 13 10% (Gia tri
trudc thué VAT va kinh phi bao tri); Nam tht 4 12 11% (Gia tri trude thué VAT
va kinh phi bao tri); Nam thtr 5 1a 12% (Gi4 tri trude thué VAT va kinh phi bao
tri); T nam thir 6 s& diéu chinh ting giam khong qua 10% so véi loi nhuan cua
nam thtr 5.

Cin cu theo thoa thuan tai hop dong, Cong ty TNHH B di nhan ban giao
can hg va tién hanh thyc hién cac hoat dong quan ly, khai thac, cho thué cin ho
va tra tién thué can ho theo thu nhap cam két véi bén cho thué.

Cong ty TNHH B di thanh toan day d thu nhap cam két cac nam 2017,
2018, 2019 va 03 thang cta nam 2020 1a 352.113.482 dong. Tuy nhién, thu nhap
cam két tir ngay 01-04-2020 dén nay, Cong ty TNHH B da khong thanh toan
cho t6i bat ky khoan nao. Mic du t6i da nhiéu lan giri yéu cau dé nghi thanh
toan.

Nhén thay viéc Cong ty TNHH B khéng thanh toan thu nhap cam két tur
01-04-2020 cho dén nay da vi pham Diéu 2.3.2 cta hop dong cho thué cin ho va
Piém b Khoan 2 Piéu 132 Luit nha ¢ nam 2014. Pé bao vé quyén va loi ich hop
phap ctia minh, toi lam don khéi kién yéu cau Toa An Nhan Dan quan Son Tra
giai quyét nhitng van dé sau day:

1. Tuyén chdm dat Hop dong cho thué cin ho sb xxA Hoa Binh Green

Danang dugc ky ngay 26-10-2017 gitra t0i va Cong ty TNHH B. Budc Cong ty
TNHH B ban giao cin ho sb XXA cho téi theo hién trang ban dau.

2. Bugc Cong ty TNHH B thanh toan tién thué can ho cho t6i bang khoan
thu nhap cam két sau: Can sir vao 2.3.2 cua HP cho thué can ho.

2.1. Thu nhap cam két 09 thang  con thiéu cua nam 2020 Ia:
1.369.055.907*11%*(9/12) = 112.947.112 dong (nam thr 4)

22. Thu nhip cam két 12 thing con thiéu cia nam 2021 Ila:
1.369.055.907%12% = 164.286.709 ddng (nim thtr 5).



2.3. Thu nhap cam két 12 _thang con thiéu cia nam 2022 la:
1.369.055.907*12% = 164.286.709 dong (nam thir 6) dé thanh toan vao ngay
19-7-2023 1a 5.000.000 dong = 159.286.709 dong

2.4. Thu nhap cam két 05 thang con thiéu cua nam 2023, tor ngay
01-01-2023 dén 31-8-2023 la: 1.369.055.907*12%%*8/12 = 109.524.473 dong

Téng tién thué cin ho dya trén thu nhap cam két duoc tam tinh dén ngay
31-8-2023 1a 546.045.003 dong va sé tiép tuc duoc tinh cho dén khi Cong ty
TNHH B ban giao cin ho thyc té.

3. Vé l4i: Do Céng ty TNHH B vi pham nghia vu thanh toan nén Nguyén
don yéu cau budc Coéng ty TNHH B thanh toan cac khoan tién Iai cham thanh
toan tinh dén ngay 31-8-2023, 4i suit cham thanh toan 1a 10%/nam. Theo quy
dinh tai Piéu 468 BLDS, trong Hop dong thué can ho khong thé hién.

- L&i cham thanh todn ctia nam 2020 la 31 thang, tinh tir ngay 01-02-2021
dén 31-8-2023: 112.947.112%(10%/12)*31 = 29.178.004 dong

- L&i cham thanh toan ky I nam 2021 1a 25 thang, tinh tir ngay 01-8-2021
dén 31-8-2023: 82.143.354*(10%/12)*25 = 17.113.199 dong

- L&i cham thanh toan ky II nam 2021 la 19 thang, tinh tir ngay 01-02-2022
dén 31-8-2023: 82.143.354*(10%/12)*19 = 13.006.031 dong

- L&i cham thanh toan ky I nam 2022 1a 13 thang, tinh tir ngay 01-8-2022
dén 31-8-2023: 79.643.354*(10%/12)*13 = 8.628.030 dong

- L&i cham thanh todn ky II nam 2022 1a 07 thang, tinh tir ngay 01-02-2023
dén 31-8-2023: 79.643.354*(10%/12)*7 = 4.645.862 ddng

~ Lai chdm thanh toan tam tinh dén ngay 31-8-2023 1a 72.571.126 dong va s&
tiép tuc dugc tinh cho dén khi Cong ty TNHH B thuc hién thanh toan thuec té.

4. Quy d6i dém luu tri: Can cir khoan 2 Piéu 2.3.2, t6i duoc sir dung 20
dém/nam luu trd mién phi, néu khong str dung s& dugce quy ddi bang tién tuong
ung 2.5% gia tri can hg. Can ctr vao Phu luc 8, bén cho thué lua chon phuong an
quy doi 2,5% gid tri can hg, Phu luc 8 dai dién nguyén don cam két & cung cép
cho Toa an ngay ngay hoa giai ngay 16-8-2023, Chung cir thé hién 1a hai bén co
trao d6i bang dia chi mail ctia Cong ty B, dia chi mail nay khong thé hién trong
phuong thirc lién lac moi thong tin trong Hop dong thué cin ho

Gia tri quy doi 20 dém luu tra hang ndm thanh tién nhu sau:

- Gia tri quy doi nam 2020 1a: 2.5%*1.369.055.907=34.226.398 dong
- Gia tri quy ddi nam 2021 1a: 2.5%%*1.369.055.907=34.226.398 dong
- Nam 2022 nguyén don da st dung hét

- Gia tri quy doi 8 thang nim 2023 tam tinh dén ngay 31-8-2023 la:
2.5%%1.369.055.907*(5/12)= 22.817.598 dong

Gia tri quy db6i dém luu trd mién phi dwoc tinh dén 31-8-2023 la
91.270.394 dong va sé tiép tuc duoc tinh cho dén khi Cong ty TNHH B ban giao
can ho thuc té.

Tong cong cac khoan yéu cau Cong ty TNHH B phai thanh toan la:



546.045.003 + 72.571.126 + 91.270.394 = 709.886.523 dong.

* Bi don - Cong ty TNHH B ¢o nguoi dai dién theo uy quyén trinh bay tai
don khoi kién va qua trinh tham gia to tung:

1. Trong giai doan tir ddu ndm 2020 dén nim 2022, do anh huéng cua dich
bénh COVID-19, hoat dong kinh doanh ctia Toa nha G di bi anh hudng rat ning
né, doanh thu cta Toa nha G trong sudt giai doan dich bénh da khong du dé bu
chi phi quan ly, van hanh. Viéc khong thé khai thac thuong mai Toa nha G trong
sudt thot gian dién ra dich bénh 1a Sy ki¢n bat kha khang va Cong ty B da gui
email rat nhiéu vin ban dé thong bao vé su kién nay cho cac ca nhan da ky két
Hop ddng cho thué cin ho voi Cong ty B, trong d6 bao gdm ca Nguyén don.

2. Theo bao cao tai chinh cac ndm 2020, 2021, 2022 thi Cong ty B kinh
doanh lo:

- Nam 2020 16 144.771.750.708 Q6ng trong do, kinh doanh cho thué can ho
16 trung binh 1 cdn/nam: 51.457.545 dong

_ -Nam 2021 16 110.696.981.117 dér}g trong do, kinh doanh cho thué can ho
1€ trung binh can/nam: 60.676.502.000 dong

- Nam 2022 16 142.417.422.497 d(‘”)ng‘trong do6, kinh doanh cho thué can hg
16 trung binh 1 can/nam: 99.899.654.000 dong.

Theo hop ddng cong ty ap dung diéu 9 “Su kién bat kha khang”. “ Bén
khong thuc hién dugc nghia vu cua minh do su ki¢n bat kha khang khong bi coi
1a vi pham hop dong va khong chiu trach nhiém vé cac mat mat, ton that hoic
chi phi di véi bén kia”. Chi tra thu nhap cam két theo diéu khoan bat kha khang
da ky gitra Cong ty va khach hang.

3. Cong ty B ciing dong y chim dut Hop ddng cho thué can ho trude thoi
han va tra lai can ho cho Nguyén don trong thoi han Ol thang k& tir ngay
Nguyén don dap tng dong thoi cac diéu kién sau:

- Giri Pon dé nghi chAm dut Hop dong cho thué cian ho dén Phong Kinh
Doanh cta Cong ty B;

- Lién hé v6i Bo phan kinh doanh cua Cong ty B dé hoan thanh moi nghia
vu lién quan + dén Hop dong cho thué can ho, bao gom nhung khong gioi han
viée ky thoa thuén cham dut hop dong cho thué can hg, xac nhan sb tién loi
nhuan con t6n ma Cong ty B phai thanh toan, thanh toan cac khoan phi dich vu
va phi quan 1y van hanh con ton cho Cong ty B (néu c6);

- Cam két tuan tha va tiép tuc thuc hién moi nghia vu lién quan dén Hop
d6ng mua ban cin ho, bao gdm nhung khong gi6i han viéc thanh toan cac khoan
phi dich vu, phi quan 1y van hanh, chdp hanh Quy ché quan 1y st dung nha
chung cu do B§ Xay Dung ban hanh va Ban ndi quy quan ly st dung nha chung
cu dinh kém theo Hop ddng mua ban cin ho.

* Toa an nhan ddn quan Son Tra, thank phé Pa Nang dd xét xir tai Ban dn
dan sw so tham so 56/2023/DS-ST ngay 12-9-2023 nhw sau.:



Can ¢t vao: Khoan 3 Diéu 26, diém ¢ khoan 1 Diéu 35 va diém a khoan 1
Diéu 40; Diéu 227 cua Bo luat t6 tung dan su; Diéu 351, 352, 375, 468, 482 B
luat dan sy nam 2015; Diéu 131, 132 Luat Nha & nim 2014; Nghi quyét sb
326/2016/UBTVQH14 ngay 30- 12 2016 ctia Uy ban thuong vu Qudc hdi quy
dinh v€ murc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va 1€ phi Toa
an cia Uy ban Thuong vu Qudc hi;

’1. Chap nhan mot phan yéu cau khoi kiér} ctia Ba Nguyén T}}i Lé H vé viéc
“cham dut hop dong thué can ho va doi tien thué can ho” d6i vai Cong ty
TNHH B.

2. Cong r}hén su thoa thuefu} cua cac bén duong su vé viée: Cham dut hiéu
lyc cua Hop dong thué can ho so: xxA Hoa Binh Green Danang ky ngay 26-10-
2017 gitra Ba Nguyen Thi Lé H vai Cong ty TNHH B.

Thoi gian ban giao: Ké tir ngay ban an c6 hiéu luc phap luat, Cong ty
TNHH B ¢6 trach nhiém giao lai cin ho s xx Hoa Binh Green Danang (Golden
Bay Pa Ning) tai s6 xx dudong L, phudong N, quan S, TP Pa Nang cho Ba
Nguyén Thi Lé H theo Hop dong mua ban sé6 63/HPMB/HDGDN-xxA ky ngay
22-03-2017 va cac phu luc kém theo.

3. Buoc Cong ty TNHH B phai tra cho Ba Nguyén Thi Lé H sé tién tinh
dén ngay 31-8-2023 la: 260.612.870 dong (hai tram sdu muwoi triéu, sdu tram
muoi hai ngan, tam tram bay mwoi dong). Trong d6: tién lgi nhuan thu nhap
cam két caa 9 thang nam 2022 va 8 thang nam 2023 14 228.989.504 dong, gia tri
quy d6i 14 22.817.598 ddng, 14i cham thanh toan 13 8.805.768 dong.

Ké tir quyét dinh c6 hiéu luc phap luét (d6i véi cac trudng hop co quan thi
hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hodc ké tir ngay c6 don
yéu cau thi hanh 4n ctia ngudi dugc thi hanh an (d6i v6i cac khoan tién phai tra
cho ngudi duge thi hanh an) cho dén khi thi hanh 4n xong tat ca cac khoan tién,
hang thang bén phai thi hanh an con phai chiu khoan tién 13i ctia s6 tién con phai
thi hanh 4n theo mirc 13i suat quy dinh tai diéu 357, diéu 468 Bo luat dan su.

3. Chi phi xem xét tham dinh: Cong ty TNHH B phai tra lai cho Ba Nguyén
Thi Lé H chi phi xem xét tham dinh 1a 2.000.000 dong (Hai triéu dong)

4. An phi dan sy so tham: Bj don Céng ty TNHH B phai chiu 4n phi dan
su so tham ddi v6i yéu cau chadm dit Hop dong thué can ho 1a 300.000 dong (ba
tram ngan dong) va loi nhuan cam két 1a 13.030.644 dong (muoi ba triéu, khong
trdm ba muwoi ngan, sdu tram bon muwoi bon dong).

Nguyén don Ba Nguyén Thi Lé H phai chiu an phi déi v6i yéu cau khong
dugc chap nhan 1a 21.970.946 dong nhung duoc trir vao sb tién tam tng an phi
d3 nop 15.466.326 ddng dd ndp tai bién lai thu sb 0003852 ngay 26-6-2023 cua
Chi cuc Thi hanh an dan sy quan Son Tra. Nhu vay nguyén don con phai ndp
6.504.620 dong (sdu triéu, nam tram lé bon ngan, sdu tram hai mwoi dong) &n
phi dan su so tham.



Ngoai ra, ban 4n so thim con tuyén vé quyén khang cdo va nghia vu thi
hanh an cua cac duong su.

* Don khang cdo:

Ngay 25-9-2023, Nguyén don Ba Nguyén Thi Lé H khang cao mot phan
ban 4n so tham noi trén va yéu cau Toa an nhan din cap phuc thdm xem xét, sira

ban an so }ham theo huéng chdp nhan toan bd yéu cau khoi kién cia nguyén
don. Cu thé:

1. Budc CcA)’ng ty TNHH B thanh toan tién thué cin ho cho toi bang khoan
thu nhap cam két tinh dén ngay 31-8-2023 la 546.045.003 dong va s€ tiép tuc
dugc tinh cho dén khi Céng ty TNHH B ban giao can hd thuc te.

2. Budc Cong ty TNHH B thanh toan cac khoan tién 1ai cham thanh toan
thu nhap cam két tinh dén ngay 31-8-2023 voi mirc 13i suat cham thanh toan la
10%/nam. Tong sO tién 14i cham thanh toan 1a 72.571.126 dong va s¢ tiép tuc
duoc tinh cho dén khi Cong ty TNHH B thuc hién thanh toan thuc té.

3. Budc Cong ty TNHH B thanh toan gi tri quy doi 20 dém luu tri hang
nam voi gia tri trong duong 1a 91.270.3944.

Tong cac khoan budoc Cong ty TNHH B phai thanh toan cho toi la:
546.045.003 + 72.571.126 + 91.270.394 = 709.886.523 dong.

~ Ngay 27-9-2023, Bi don Cong ty TNHH B khéng cao mét phan ban an so
thdm va d€ nghi Toa an nhén dan thanh pho Da Nang xem x¢t, sua Ban an so
tham theo hudng:

1. Khong chip nhan cic yéu cau khoi kién ciia Nguyén don vé viéc budc
Cong ty TNHH B phai thanh toan cho Nguyén don 100% s tién thu nhap cam
két tir thang 4-2022 dén thang 12-2022 ma ap dung diéu khoan bat kha khang tai
khoan 9.1 cta Piéu 9 cia Hop déng mua ban: sy thay d6i vé chinh sach, phap
luat cua co quan nha nudc co tham quyén. Cho phép Cong ty TNHH B c6 thé
chi tra loi nhuan dya theo ty 1& cap phép chuyén bay cia Cang hang khong Quéc
Té Pa Nang tir thang 4-2022 va nam 2023 so v4i thoi diém xay ra trudce dai
dich Covid-19 1a nam 2019.

2. P6i voi phan 1i chdm thanh toan: Can ap dung tinh tiét “Bat kha khang”
d6i vOi phan cham thanh toan cam két, nén d6i v6i phan 13i phai tra dé nghi Toa
an cap phuc tham khong chap nhan yéu cau cua nguyén don.

3. Béi voi gia tri quy doi dém luu tra: Tai Hop dong mua ban cin ho chung
cu va cac bén ky phu luc s6 08 ba H da lya chon phuong thirc 1 “Puoc sir dung
20 dém mién phi trong 01 nam duong lich. Néu bén mua hodc khach moi cua
bén mua khoéng sir dung trong mot nim duong lich s& duoc quy dbi bang tién
tuong Gng 2,5% trén gia tri dau tu (Gid tri truée thué VAT va kinh phi bao tri).
Hién nay chua hét thoi han 01 nam duong lich nam 2023, tirc 1a chua dén han
nén khéng chap nhan yéu cau ctia nguyén don.

* Tai phién toa phuc tham, Kiém sat vién dai dién Vién kiém sat nhdn dan
thanh phé Pa Néing phdt biéu y kién:



Vé viéc tuan theo phap ludt cua Tham phan, Hoi dong xet xu, Thu ky phién
tda va cuia nguoi tham gia t6 tung trong qua trinh giai quyet vu an ¢ giai doan
phuc tham 1a dam bao cac quy dinh cua B luat T6 tung Dan su.

Vé viée giai quyet vu 4n, dai dién Vién kiém sat dé nghi Ho1 dé)ng x€ét XU:

- Ap dung thén 3 Piéu 296 B luat T6 tung Dan sy; dinh chi xét xur phtc
tham doi véi yéu cau khang céo cua Bi don Cong ty TNHH B do nguoi khang
cdo nay tri¢u tap hai lan khong dén.

- Ap dung Khoan 1 biéu 308 Bo luat TH tung Dan su; khong chép nhan
khang cdo cua Nguyén don Ba Nguyén Thi Lé H do khong c6 cin cur va gii
nguyén Ban an dan sy so tham sé 56/2023/DS-ST ngay 12-9-2023 cua Toa an
nhan dan quan Son Tra, thanh phd Pa Néng.

NHAN PINH CUA TOA AN:

Can ctr vao tai liu, ching cir da dugc xem xét tai phién toa, ¥ kién cua
Kiém sat vién dai dién Vién kiém sat nhan dan thanh phé Pa Nang; Hoi déng
xét Xt phuic tham nhan dinh:

[1] Vu an sau khi duoc Toa 4n nhan dan quan Son Tra, thanh ph Pa Nang
xét XUr tai Ban an dan su so tham s 56/2023/DS-ST ngay 12-9-2023 thi Nguyén
don Ba Nguyén Thi Lé H va Bi don Cong ty TNHH B déu khang cao mot phan
ban an vé cac khoan tién Cong ty TNHH B phai thanh toan cho Ba Nguyén Thi
Lé H.

Phan quyet dinh cia ban 4n so thim vé Cong nhan sy thoa thuan cua cac
bén dwong sy vé viéc: Cham dat hiéu luc caa Hop dong thué cin ho sd: XxA
Hoa Binh Green Danang ky ngay 26-10-2017 gitta Ba Nguyén Thi Lé H véi
Cong ty TNHH B; Thoi gian ban giao: Ké tir ngay ban an c6 hiéu lyc phap luit,
cong ty TNHH B ¢6 trach nhiém giao lai cin ho sé xxA Hoa Binh Green
Danang (Golden Bay Pa Ning) tai s xx dudng L, phuong N, quan S, TP Pa
Néng cho ba H theo Hop dong mua ban s6 63/HPMB/HDGDN-xXA Ky ngay
22-03-2017 va cac phu luc kém theo; phéat sinh hiéu luc phap luat.

[2] Tai phién toa phtic tham, Nguoi khang céo - Cong ty TNHH B di duoc
Toa an triéu tip hop 1¢ lan thir hai ma khong tham gia phién toa nén dugc xem 13
tir bo khang céo va Hoi dong xét xir dinh chi xét xtr phuc tham d6i véi khang
céo ctia Cong ty TNHH B theo quy dinh tai Khoan 3 Piéu 296 va Khoan 2 Piéu
312 ciia B luat t6 tung Dan su.

[3] Xet khang cao cua Ba Nguyen Thi Lé H d6i véi mot phan ban an so
thAm noi trén va yéu cau Tda an cap phuc thim chip nhédn toan bd yéu cau khoi
kién ctia ba H, budc Cong ty TNHH B phai thanh toan cho ba H tong sb tién
709.886.523 déng, bao gdém thanh toan khoan tién thu nhap cam két tinh dén
ngay 31-8-2023 la 546.045.003 déng; tién 13i chaAm thanh toan thu nhap cam két
tuong ung 1a 72.571.126 ddng; gia tri quy d6i 20 dém luu tra hang nim véi gia
tri trong duong 1a 91.270.394 dong. ba H cho rang dich bénh Covid-19 khong



phai 1a su kién bat kha khang dé dugc trir ra khoang thoi gian khong phai thanh
toan cho ba H.

[3.1] Viéc Ba Nguyén Thi L¢ H khoi kién yéu cau Cong ty TNHH B phai
thanh toan cho ba cac khoan tién thu nhap cam két, tién 141 cham thanh toan thu
nhap cam két, gid tri quy d6i thoi gian luu trd hang nim cho khoang thdi gian tir
thang 4-2020 dén thang 8-2023 1a phu hop véi cac diéu khoan ma hai bén da ky
két tai Hop dong thué cin ho sé xxA Hoa Binh Green Danang ngay 26-10-2017
va Diéu 351, Diéu 352 B¢ lut dan su.

[3.2] Cong ty TNHH B trinh bay giai doan tir dau nam 2020 dén nam 2022,
do anh hudng cua dich bénh Covid-19 nén hoat dong kinh doanh cua Toanha G
d3 bi anh hudng rat nang né, khong thé khai thac thuong mai trong sudt thoi gian
dién ra dich bénh 1a Sy kién bat kha khang. Do vay, Hoi dong xét xur thdy can
xem xét diéu khoan vé “Su kién bat kha khang” ma cac bén da thoa thuan tai
Piéu 9 ciia Hop dong thué can ho sé xxA Hoa Binh Green Danang ngay 26-10-
2017:

“9.1 Su kién bat kha khang la bat ky sw kién nao xay ra mot cach khdach
quan, khéng thé luong truoc va khong thé khdc phuc dwoc mac du da dap dung
moi bién phdp can thiét va kha nang cho phép, bao gom nhung khong gioi han
cac sw kién nhu: thién tai, lo dat, chién tranh, héa hoan biéu tinh, dinh cong, su
thay doi chinh sdch, phdp lugt, khing hoang kinh té (“Sw Kién Bat Kha Khang")

9.2. Bén khong thé thye hién dwoc nghia vu ciia minh do Sw Kién Bat Kha
Khang ("Bén Bi Anh Huwong") khong bi coi la vi pham Hop Pong va khong chiu
trach nhiém vé cdc mat mat, ton that hodc chi phi déi véi Bén Kia véi diéu kién
Bén Bi Anh Huong da:

a, T ié:n hanh cac bi¢n phdp ngan ngura hop i va cac bién phap can thiét dé
han che toi da anh hwong do Sw Kién Bat Kha Khang gdy ra va/ hodc tim giai
phap thay thé dé thuc hién trach nhiém lién quan;

b, Thong bao cho Bén kia Vé viéc xdy ra Sw Kien Bat Kha Khdng trong
vong 03 (ba) ngay ké tur ngay xay ra Sw Kién Bat Kha Khang; va

¢, Tiép tuc thiee hién trach nhiém lién quan ngay khi chdm dvit Si Kién Bdt
Kha Khang.”

Theo tho thuan giita Ba Nguyén Thi Lé H va Cong ty TNHH B nhu trén
thi dich bénh Covid-19 chinh 1a “Sy kién bat kha khang” do day 1a sy kién xay
ra mot cach khach quan, khong thé ludng trude va khong thé khic phuc duoc
mic du di ap dung moi bién phép can thiét va kha nang cho phép. Pdong thoi,
chinh quyén nha nudc di ban hanh cac Chi thi 16/CT-TTg ngay 31-3-2020, Chi
thi 19/CT-TTg ngay 24-4-2020; Chi thi 05/CT-TTg ngay 03-7-2021 véi ndi
dung phai thyc hién gidn cach toan xa hoi va tam ngimg cic nganh nghé kinh
doanh mang tinh chét phuc vu nhu nha hang, khach san, du lich hang khong....
Trong d6 ¢6 hoat dong kinh doanh khach san la linh vyuc kinh doanh ctia Céng ty
TNHH B. Thoi gian tam ngung hoat dong theo cdc Chi thi trén la tir ngay 01-4-
2020 dén 31-12-2021. Do Cong ty TNHH B khong duoc phép hoat dong kinh



doanh khach san nén khong cho thué duoc cac cin ho ma Cong ty da ky két Hop
ddng thué cin hd véi khach hang, trong d6 ¢6 Ba Nguyén Thi Lé H. Vi noi
dung cac bén di ky két tai Diéu 9 nhu vién dan & trén thi Cong ty TNHH B
khong thé thuc hién duoc nghia vu ctia minh do “Su kién bat kha khang”, khong
bi coi 1a vi pham Hop ddng va khong chiu trach nhiém vé cac mat mat, ton that
hoc chi phi ddi véi Bén Kia - Ba Nguyén Thi Lé H. Do vy, Cong ty TNHH B
khong phai thyc hién cac nghia vu thanh toan cho ba H trong khoang thoi gian
“Su kién bat kha khang” 1a tir ngdy 01-4-2020 dén 31-12-2021.

Tai phién toa phtic thaim, nguoi dai dién theo uy quyén ctua Ba Nguyén Thi
L¢ H trinh bay dich bénh la c6 xay ra nhung khong phai la toan thoi gian nhu
Toa an cap so tham da xac dinh. Tuy nhién, ngudi uy quyén ciing khong néu
dugc cu thé thoi gian thyc hién gidn cach va tam nging céc nganh nghé kinh
doanh mang tinh chat phuc vu 13 bao nhiéu ngay dé Hoi dong xét xtr xem xét.

[3.3] Theo Cong vin s6 8044/VPCP-KGVX ngay 02-11-2021 cia Vin
phong Chinh Pha vé viéc huéng dan thi diém don khach du lich thi Pa Néng
duogc thi diém dén khach tir thang 01-2022. Tuy nhién, trong thoi gian thyc hién
gian cach xa hdi, cach ly F1, Cong ty TNHH B da dung Toa nha c6 cac can hd
theo hop dong thué ndi trén 1am dia diém céch ly, diéu tri Covid-19 nén can trir
thém thoi gian tr thang 01 dén thang 3-2022 1a khoang thoi gian hop 1y dé Cong
ty TNHH B stra chita lai cac can ho phuc vu cho hoat dong kinh doanh khach
san.

Nhu vay, tong thoi gian Cong ty TNHH B khong phai thuc hién cic nghia
vu thanh toan cho ba H 1a tir ngay 01-4-2020 dén 31-3-2022. Piéu nay ciing phu
hop véi Béo céo tai chinh ctia Cong ty TNHH B kinh doanh thua 16 vao cac nim
2020, 2021, 2022.

[3.4] Tt nhitng nhén dinh trén, Hoi dong xét xur thay co co sO de xem Xét
va chap nhan yéu cau cau khoi kién ctia nguyén don vé viéc yéu cau Cong ty
TNHH B phai tra tién loi nhuan cam két nhung c6 trir ra khoang thoi gian tir
ngay 01-4-2020 dén ngay 31-3-2022.

[3.5] Toa 4n cap so tham di xtr Budc Cong ty TNHH B phai tra cho Ba
Nguyén Thi Lé H tién loi nhuan thu nhép cam két 09 thang ctia nam 2022 va 08
thang cua nam 2023 la 228.989.504 dong la phu hop. Do Céng ty TNHH B
chém thanh toan s6 tién thu nhap cam két néi trén nén phai tra thém cho ba H
khoan tién 13i cham thanh toan 8.805.768 ddng 1a c6 can cu.

[3.6] Ngoai ra, Ba Nguyén Thi Lé H con yéu cau Cong ty TNHH B thanh
toan gia tri quy doi 20 dém luu tri hang nim gom: Nam 2020, nam 2021 moi
nam la 34.226.398 dong, Nam 2022 khong y€u cau; 08 thang cua nam 2023 1a
22.817.598 dong Hoi dong xét xir xét thay yéu cau nay cua ba H 1a ¢6 can cu
theo khoan 2 Diéu 2.3.2 cua Hop ddng thué cin ho sé XxA Hoa Binh Green
Danang ngay 26-10-2017. Tuy nhién, nam 2020, nam 2021 xay ra dich bénh
Covid-19 nhu da phan tich ¢ trén nén Cong ty TNHH B khong phai thanh toan
cho ba H gia tri quy d6i dém luu tra cta 02 nim ndy. Toa an cap so tham chi



Bugc Cong ty TNHH B phai tra cho Ba Nguyén Thi Lé H gia tri quy d6i 08
thang ctia nam 2023 1a 22.817.598 dong 1a phu hop.

”l:éng cong cac khoan tién Coéng ty TNHH B phai thanh toan cho Ba
Nguyén Thi Lé H tinh dén ngay 31-8-2023 la: 260.612.870 dong.

[4] Toa an cép so thim da danh gia va xét xir vu an voi két qua nhu trén 13
c6 can cu. Qua trinh giai quyét vu an ¢ giai doan phuc tham, Ba Nguyén Thi L¢
H khong cung cap thém tai liéu, chimg ctr gi mdi nén Hoi dong xét xir khdng
chap nhan don khang cao cta ba H.

[5] Ba Nguyén Thi Lé H khong duoc chap nhan yéu cau khang cdo nén
phai chiu an phi dan sy phuc tham theo quy dinh.

~ Cong ty TNHH B tir bo khang céo nén cling phai chiu an phi dan sy phuc
tham.

[6] D& nghi cia Vi dai dién Vién kiém sat nhan dan thanh pho Pa Nang tai
phién toa phuc tham la phu hgp céc tinh tiét khach quan cia vu &4n va quy dinh
cua phap luat.

Vi cac 1€ trén;

QUYET PINH:

Can cu vao:

- biéu 148, Diéu 289, Khoan 1 Piéu 308, Diéu 313 Bo luat t6 tung dan sy;

- biéu 351, 352, 375, 468, 482 Bo luat dan sy nam 2015; Piéu 131, 132
Luat Nha 6 nam 2014,

- Nghi quyét 326/2016 ngay 30-12-2016 cua Uy ban thuong vu Qudc Hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi
Toa an.

Tuyén xu:

L. Pinh chi xét xir phuc tham d6i véi yéu cau khang cdo cuia Cong ty TNHH
B;

II. Khdng chap nhan Pon khang cdo cia Ba Nguyén Thi Lé H;

Gitr nguyén Ban 4n dan sy so tham s0 56/2023/DS-ST ngay 12-9-2023 cia
Toa 4n nhan dan quan Son Tra, thanh phd Da Nang:

, 1. Chép nhan m@t phr:in yéu cau khai kiél} ciia Ba Nguyén Tl}i Lé H vé viéc
“cham dut hop dong thué can hé va doi tién thué can ho” d6i vai Cong ty
TNHH B.

2. Cong Qhén su thoa thueflr} cua cac bén duong su vé viée: Cham dut hiéu
lyc cua Hop dong thué can ho so: xxA Hoa Binh Green Danang ky ngay 26-10-
2017 gitra Ba Nguyen Thi Lé H vai Cong ty TNHH B.
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Thoi gian ban giao: Ké tir ngay ban an c6 hiéu luc phap luat, Cong ty
TNHH B c6 trach nhiém giao lai can ho sé xxA Hoa Binh Green Danang
(Golden Bay Pa Ning) tai s6 xx duong L, phudong N, quan S, TP Pa Nang cho
Ba Nguyén Thi Lé H theo Hop dong mua ban sé 63/HDMB/HDGDN-xXA Ky
ngay 22-03-2017 va cac phu luc kém theo.

3. Buoc Cong ty TNHH B phai tra cho Ba Nguyén Thi Lé H sé tién tinh
dén ngay 31-8-2023 1a: 260.612.870 ddng (hai tram sdu muoi triéu, sdu tram
mudi hai ngan, tam tram bay mwoi dong). Trong d6: tién logi nhuan thu nhap
cam két caa 9 thang nam 2022 va 8 thang nam 2023 14 228.989.504 d6ng, gia tri
quy d6i 1a 22.817.598 ddng, 14i cham thanh toan 1a 8.805.768 dong.

Ké tir quyet dinh c6 hi€u lyc phap luat (d6i véi cac truong hop co quan thi
hanh an c6 quyén chu dong ra quyét dinh thi hanh 4n) hodc ké tur ngay co don
yéu cau thi hanh 4n ctia nguoi duoc thi hanh an (d6i v6i cac khoan tién phai tra
cho nguoi dugc thi hanh an) cho dén khi thi hanh an xong tit ca cac khoan tién,
hang thang bén phai thi hanh 4n con phai chiu khoan tién 13i cua sb tién con phai
thi hanh an theo murc 13i suat quy dinh tai diéu 357, diéu 468 Bo luat dan su.

4. Chi phi xem xét tham dinh: Céng ty TNHH B phai tra lai cho Ba Nguyén
Thi Lé H chi phi xem xét tham dinh 1a 2.000.000 dong (Hai triéu dong)

5. An phi dan sy so tham: Bj don C6ng ty TNHH B phai chju an phi dan sur
so' thdm doi véi yéu cau cham dirt Hop dong thué can ho 1a 300.000 dong (ba
tram ngan dong) va loi nhuan cam két 1a 13.030.644 dong (muwoi ba triéu, khong
tram ba mwoi ngan, sau tram bon muwoi bon dong).

Nguyén don Ba Nguyén Thi L& H phai chju n phi d6i v6i yéu cau khong
dugc chap nhan la 21.970.946 dong nhung duogc trir vao so tién tam ng an phi
da ndp 15.466.326 dong da ndp tai bién lai thu s6 0003852 ngay 26-6-2023 cua
Chi cyc Thi hanh an dan sy quan Son Tra. Nhu vay nguyén don con phai nop
6.504.620 dong (sau tri¢u, nam tram lé bon ngan, sau tram hai muoi dong) an
phi dan sy so tham.

1. An phi dan sy phic tham:

1. Ba Nguyen Thi L¢ H phai chiu 300.000d (ba tram nghin dong) nhung
dugc trir vao sd tién tam ung an phi 300.000d di ndp theo bién lai thu sb

0006735 ngay 27-9-2023 cua Chi cuc Thi hanh an dan sy quan Son Tra, thanh
pho Da Néng.

2. Cong ty TNHH B phai chiu 300.000d (ba tram nghin dong) nhung duoc
trir vao sb tién tam ung 4n phi 300.000d da ndp theo bién lai thu s 0002008
nqay 04-10-2023 cta Chi cuc Thi hanh an dan sy quan Son Tra, thanh phd Pa
Nang.

[11. Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
thi hanh an dan sw thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh dan
dan sy co quyén thoa thugn thi hanh an, quyén yéu cau thi hanh an, tyw nguyén
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thi hanh dan hodc bi cuong ché thi hanh an theo quy dinh tai cac diéu6,7va9
Lu‘dt thi hanh an ddan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai
diéu 30 Luat thi hanh an dan su.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Céac duong su; THAM PHAN - CHU TOA PHIEN TOA
- VKSND Thénh ph6 Pa Néng;

- TAND Q.Son Tra, TPBN;

- Chi cuc THADS Q.Son Tra, TPBN; (da ky)

- Luu hd so vu an.

Tran Thi Thanh Mai
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