ATOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO T Poc lap - Tw do - Hanh phuc
TINH TUYEN QUANG

Ban an s6: 08/2022/KDTM-ST
Ngay 07/6/2022
Vv tranh chap hop dong mua
ban hang hoa

o . NHAN DANH .
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO T, TINH TUYEN QUANG

- Thanh phan Hgi dong xét xir so' tham gom cé:
Tham phan - Chui toa phién toa: Ba Vwong Thi Lan
Cdc Héi tham nhén dén: 1. Ba Ly Thi Nhan

2. Ba Ly Thuy Ha

- Thir ky phién toa: Ong Lé Hoang Tan — Thu ky Toa an nhan dan thanh
phd T, tinh Tuyén Quang.

- Paqi dién Vién kiém sat nhan dan thanh phé T, tinh Tuyén Quang tham gia
phién toa: Ba Hoang Thi Hai Van - Kiém sat vién.

Ngay 07 thang 6 nam 2022, tai Tru s Toa an nhan dan thanh phd T, tinh
Tuyén Quang mé phién toa xét xir so tham cong khai vu 4n Kinh doanh thuong
mai thu 1y s6 08/2021/TLST-KDTM ngay 07/7/2021, theo Quyét dinh dua vu an
ra xét xtr s6 03/2022/QPST-KDTM ngay 09/4/2022; Quyét dinh hodn phién toa sb
01/2022/QBST-KDTM ngay 09/5/2022, giira:

* Nguyén don: Cong ty T.

Pia chi: Buong Minh Thanh, t6 16, phuong T, thanh phd T, tinh Tuyén
Quang;

Nguoi dai dién theo phap luat: Ong Vii Tién L, chic vu: Giam déc;

Nguoi dai dién theo ty quyén: Ong La Chi T, 1 nhan vién cong ty.

* Bidon: Cong ty I

Pia chi: S6 32, Lo 06, khu 4.1 CC, Tuyén phé Lang Ha - Thanh Xuan,
Phuong N, Quan T, Thanh phé Ha Noi;

Nguoi dai dién theo phap luat: Ong Luong Khanh T, chirc vu: Giam déc;

Nguoi dién theo iy quyeén Ciia nguyén don c6 mdt, bi don vang mat.

NOQI DUNG VU AN:

Theo don khai kién va ban tuy khai nguyén don trinh bay: Ngay 10/12/2019,
Cong ty T va Cong ty I c6 ky két Hop dong mua ban hang hoa so
1012/HBNT/2019/TT-HP vd&i ndi dung: Cong ty I mua cia Cong ty T thép xay
dung va thép rat ciia nha may Gang thép Tuyén Quang thuong hiéu TQIS va thép
Hoa Phat, Viét buc, Viét My, Xi mang Tan Quang, Tuyén Quang PCB30 PCB40.
S6 luong hang hoa thé hién trong ting don dat hang, thong bao dat hang doi voi
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timg 16 hang/ xe hang theo nhu cau cua Cong ty I bang hinh thtic van ban, dién
thoai, fax. Gia ca cac bén thoa thuan ap dung theo gia thép trén thi trrong cho ting
thoi diém mua ban. Sau khi ky két Hop dong, Cong ty T d nghiém tac thyc hién
toan bd cac quyén va nghia vu cia cong ty c6 trong Hop ddng: giao hang dung
chang loai, s6 luO’ng chét luong, ding thoi gian theo cac thoa thuan cua timg don
hang. Tong sb thép xay dung Cong ty T dd giao cho Coéng ty I co gia tri
251.833.480 dong (Hai tram ndm muwoi mot triéu, tdm tram ba mwoi ba nghin, bon
tram tam muoi dong). Tuy nhién, Cong ty I da nhiéu lan vi pham nghia vy thanh
toan cho Cong ty T. Tai khoan 2 Biéu 3 Hop dong s6 1012/HDNT/2019/TT-HP ¢o
quy dinh: “Thanh todn dirt diém 100% gid tri tién hang trieéc hogc ngay khi giao
hang, truong hop chdam thanh toan phai duoc thoa thugn trén bao gia hodc don
dat hang cé chir ky xdc nhdn cua ca hai bén”. Tinh dén ngay 31/3/2020, theo Bién
ban d6i chiéu & x4c nhan cong no giira cac bén, Cong ty I mai chi tra duogc sd tién
138.869.683 ddng, van con ng lai Cong ty T s tién 112.963.797 déng (Mt tram
muoi hai triéu, chin tram sau mwoi ba nghin, bdy tram chin mwoi bay dong). Cong
ty T da nhiéu lan yéu cau Coéng ty I thanh toan ndt s6 tién con no cho cong ty
nhung dén nay Cong ty I vin khong tra. Viéc Cong ty I ¢b tinh khong thanh toan
tién hang khién cho Céng ty T khong thé quay vong va st dung ngudn von hop 1y
gay anh huong dén hoat dong san xuat kinh doanh binh thudng cua Cong ty T, vi
vay, ngodi sb tién 112.963.797 dong, Cong ty T yéu cau Cong ty I phai tra i trén
s6 tién 112.963.797 dong theo 14i sudt No quéa han trung binh trén thi truong tinh
dén thoi diém tra no. Cin ci quy dinh tai Piéu 5 Hop dong sb
1012/HPNT/2019/TT-HP gitta Cong ty T va Cong ty I, cac bén c6 thoa thuan co
quan giai quyét tranh chap 1a Toa 4n nhan dan thanh phd T, thoa thuan nay la
khong trai phap luat, pht hop véi ¥ chi cua cac bén. Vi vy, Cong ty T khoi kién
Cong ty I ra trude Toa an nhan dan thanh phd T, yéu cdu toa an giai quyet cac van
dé sau day voi bi don: Yéu cau Cong ty I thanh toan cho Cong ty T s6 tién con no
1a 112.963.797 dong (Mét tram muwoi hai triéu, chin tram sdu mwoi ba nghin, bay
tram chin muoi bay dong), tra 13i do cham thanh toan tir ngay 31/3/2020 dén nay
theo 14i suit no qué han trung binh trén thi truong tai thoi diém thanh toan. Tam
tinh tai thoi diém lam don 13 10%/nam: 112.963.797 déng x 10% x150% x 13
thang 18 ngdy = 19.203.846 dong (Muwoi chin triéu, hai tram linh ba nghin, tam
tram bon muwoi sau dong).Tong sb tién Cong ty T yéu cau Cong ty | phai tra tam
tinh dén ngay 1am don 1a 132.167.643 dong (M6t tram ba mwoi hai triéu, mét tram
sdu muoi bay nghin, sdu tram bon muwoi ba dong).

Trong qua trinh giai quyét vu an, Toa 4n da nhiéu lan gui cac van ban t6 tung
cho bi don qua dudng buu dién theo dia chi nguyén don cung cép, bao phat buu dién
tra lai vi “ngudi nhan chuyén di noi khéc, tai dia chi gui khong c6 Cong ty I, goi dién
thoai khong nghe may”. Thuc hién uy thac thu thap ching cir cho Toa an nhan dan
Quan T, thanh phé Ha Noi, cac van ban té tung ciia Toa an da duoc niém yét theo quy
dinh cua Bo luat t6 tung dan su nhung bj don khong tham gia t6 tung, khéng ¢ ¥ do.
Vi vdy, Toa an khong tién hanh hoa giai dugc. Toa 4n nhan dan thanh phd T da tién
hanh thu thap tai liéu, chiing ¢ tai S¢ ké hoach va dau tu thanh phdé Ha Noi, theo
tai liéu S& ké hoach va dau tu thanh phd Ha Noi cung cap, xac dinh bi don c6 dia
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chi tru s chinh nhu nguyén don cung cap (tai s6 32, L6 06, khu 4.1 CC, Tuyén
phd Lang Ha - Thanh Xuan, Phuong N, Quan T, Thanh phd Ha Noi), khong c6 tai
liéu thé hién veé viéc thay ddi dia chi tru s& caa bi don, tuy nhién qua kiém tra thuc
té va anh chup tai dia chi nguyén don cung cap xac dinh dia chi ma bi don ding ky
tru s& hién nay 1a Phong giao dich cia Vietcombank dong thoi khong co bién bang
hay van phong ctia Cong ty I; Viéc bi don khong thong bao vé viéc thay doi dia chi
tru s6 ma khong cong bd, cong khai theo quy dinh tai khoan 1 Biéu 79 Bo luat dan
su thi duoc coi 13 gidu dia chi nén Toa 4n tiép tuc giai quyét vu an theo thu tuc
chung va quyét dinh dua vu an ra xét xir.

* Tai phién toa, Nguoi dai dién theo uy quyén cua nguyén don trinh bay:

- V& yéu cau khaoi kién: Giir nguyén yéu cau khai kién vé khoan tién goc dé
nghi Toa an budc Céng ty I thanh toan cho Céng ty T s tién con ng la
112.963.797 ddng (Mgt tram mueoi hai triéu, chin tram sdu mueoi ba nghin, bay
tram chin muwoi bay dong), thay d6i yéu cau tra 1ai doi véi khoan tién chua thanh
toan hét gia tri tién hang da nhan theo muc 13i suat theo 13i qua han caa Vietinbank
Tuyén Quang 1a 12%/nam, tinh tir ngay 31/3/2020 dén ngay 31/5/2022 13 02 (hai)
nam 02 (hai) thang, thanh tién 13 29.370.587 ddng (hai muwoi chin triéu, ba tram
bdy muwoi nghin, ndm tram tam muoi bdy dong); Tong cong ca tién no goc va 1ai 1a
142.334.384 ddng (Mot tram bon mueoi hai triéu, ba tram ba muwoi tw nghin, ba
tram tam mueoi tw dong).

- Vé tai liéu chung ct: Nguoi dai dién theo ay quyén cua nguyén don tu xac
dinh, trong qua trinh tir khi khoi kién cho dén khi Toa an Toa an ra quyét dinh dua
Vu an ra xét xtr, nguyén don da giao ndp: Hop ddng nguyén tac (ban pho t6); Hoa
don gié tri gia ting (ban pho t6); Phiéu xuét kho ban hang (ban pho t6); Bién ban
d6i chiéu cong no va xac nhan cong no (ban phd t6)...., khong cung cap ban chinh
vi ban pho to da thé hién rd rang. Tai phién toa nguyén don khong Xuat trinh ban
chinh cac tai liéu chiing cur, khéng cung cap tai liéu va chiing cir ndo thém, dong
thoi xac dinh viéc giao hang cho bi don don 1a theo don dat hang cua bi don, chi ¢
phiéu xuat kho chir khéng c6 bién ban giao nhan hang, khong c6 tai liéu ching
minh vé ngudi ky phiéu xuat kho (tai phan ngudi mua hang) 13 ngudi cia Cong ty
|, nguoi dai dién theo uy quyén cia nguyén don ciing xac dinh khong cung cap
duoc dia chi try so méi cua bi don, dong thoi ciing khong lién lac duoc véi bi don.
Pé nghi HDXX tiép tuc xét xtr Vu an theo quy dinh ctia phap luat.

Pai dién Vién kiém sat nhan dan thanh phd T phat biéu viéc tuan theo phap
luat t6 tung dan su: T khi thu 1y don va trong qua trinh giai quyét vu an Tham
phan di thuc hién dam bao dung theo quy dinh tai Diéu 48 Bo luat té tung dan su;
Viéc tuan theo phap ludt cia Hoi ddng xét xtr: Hoi dong xét xir doc 1ap, chi tuan
theo phap luat, trinh ty tai phién toa thuc hién dung quy dinh cia Bo luat t6 tung
dan su; Thu ky phién toa thuc hién ding quy dinh ctia phap luat; Viéc chap hanh
phap luat cua duong su: Nguyén don da thuc hién dung quy dinh tai Piéu 70 va
Diéu 71 cua Bo luat td tung dan su; Bi don khéng thyuc hién dung quy dinh tai Diéu
70 va Piéu 72 cua Bo luat té tung dan su.



- V& ndi dung vu an: Can ci cac tai liéu ching cir ma nguyén don cung cap
va cac tai liu chiing ct khac c6 trong hd so vu an, khong du chimg minh cho yéu
cau khaoi kién cua nguyén don 1 ¢ can cir hop phap. Do vay, KSV dé nghi HDXX
khong chap nhan yéu cau khoi kién cia nguyén don.

- Vé an phi: Bé nghi HDXX budc nguyén don phai chiu an phi kinh doanh
thuong mai c6 gia ngach cua vu an theo quy dinh cua phap luat. Bi don khong phai
chiu an phi.

- V& quyén khang céo: Tuyén quyén khang cdo ban an cua cac duong sy
theo quy dinh tai Diéu 273 cua B luat tb tung dan su.

NHAN PINH CUA TOA AN

Sau khi xem x¢ét ndi dung don khoi kién, ban ty khai ctia nguyén don, cac tai
liéu chung ctr khac cé trong ho so vu an va can ctr vao két qua tranh tung tai phién
toa, Hoi dong xét xur nhan dinh nhu sau:

[1] Vé t6 tung:

Ngay 07/7/2021, Toa an nhan thanh phé T thu Iy vu an s6 08/2021/TLST-
KDTM theo don khai kién cua Cong ty T, bi don 1a Cong ty I va xac dinh quan hé
tranh chap trong vu an 1a “Tranh chap hop déng mua ban hang héa”.

Vu 4n thudc thim quyén giai quyét ciia Toa an nhan dan thanh phd T theo
Piéu 30, diém b khoan 1 Piéu 35, diém b khoan 1 Diéu 39 ctia Bo luat TS tung dan
su 2015. Tai phién toa nguoi dai dién theo phap luit cia nguyén don vang mit,
nguoi dai dién theo iy quyén ciia nguyén tham gia phién toa; Bi don di duoc triéu
tap hop 1 1an hai nhung vang mat khong co 1y do. Hoi dong xét vang mat nguoi
dai dién theo phéap luat ctia nguyén don va bi don theo quy dinh tai Diéu 227 va
Diéu 228 ctia B luat t6 tung dén su.

[2] Xét yéu cau khai kién cua duong su:

Yéu cau khoi kién: Yéu cau Cong ty I thanh toan cho Cong ty T s tién con
no 1a 112.963.797 ddng (M4t tram mueoi hai triéu, chin tram sdu mwoi ba nghin,
bay tram chin mweoi bay dong). Yéu cau bi don phai tra 14i do chua thanh toan hét
gia tri tién hang da nhan theo mac 13i suét theo 13i qua han cua Vietinbank Tuyén
Quang 1a 12%/nam, tinh tir ngay 31/3/2020 dén ngay 31/5/2022 1a 02 nim 2
thang 1a 29.370.587 ddng (hai muwoi chin triéu, ba tram bdy mwoi nghin, ndm
tram tam muoi bdy dong); Tong cong ca tién no goc va 1ai 1a 142.334.384 dong
(MGt tram bén mueoi hai triéu, ba tram ba mwoi tw nghin, ba tram tdm muoi tuw
dong).

Qua trinh giai quyét vu an, Toa 4n nhan dan thanh phd T ban hanh Quyét
dinh yéu cau cung cap tai liéu chung ct véi ndi dung yéu cau nguyén don cung
cap cac tai lieu sau: Hop dong nguyén tic sé6 1012/HDNT/2019/TT-HP ngay
ngay 10/12/2019 duoc ky gitra bén ban la Cong ty T va bén mua 1a Cong ty I (ban
chinh); Hoa don gia tri gia ting s6 000294 ngay 05/3/2020 ctua Cong ty T, ho tén
nguoi mua hang Luwong Khanh T, tén don vi: Cong ty I, s6 tién thanh toan 112.
963.797 ddng (ban chinh); Ho4 don gia tri gia ting s6 000217 ngay 15/02/2020
ctia Cong ty T, ho tén ngudi mua hang Luong Khanh T, tén don vi: Cong ty 1, s6
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tién thanh toan 138.869.683 dong (ban chinh); Phiéu xuat kho ban hang ngay
15/02/2020, s6 BH200208 cua Cong ty T; Phiéu xuit kho ban hang ngay
05/3/2020, s6 BH200448 cua Cong ty T (ban chinh); Bién ban d6i chiéu cong no
va xac nhan cong ng gitra bén ban Cong ty TNHH kinh doanh gang thép Truong
Thinh va bén mua Ia Cong ty I (ban chinh) va cac tai liéu chung ci khac chang
minh cho yéu cau khai kién (néu co). Tuy nhién da hét thoi han cung cap tai liéu
chtng ct theo quyét dinh yéu cau cung cap tai liéu chiing ctr ciing nhu tai phién
tdoa nguyén don khong cung cip. Ngoai ra ngay sau khi béo phat ctia buu dién tra
lai thong bao thu 1y vu an do khong phat dugc cho bi don, Toa an da lam viéc vai
nguyén don vé Viéc “bao phat buu dién tra lai vi ngudi nhan chuyén di noi khac”
va yéu cau nguyén don cung cap dia chi try sé méi caa bi don nhung nguyén don
khong cung cap duoc.

Tir cac phan tich nhan dinh trén, Hoi déng xét xir thay khong du cin cur
chap nhan yéu cau khoi kién cua nguyén don vé viée: Yéu cau Cong ty I thanh
toan cho Cong ty T s6 tién con ng 1a 112.963.797 ddng (Mt trdam mueoi hai triéu,
chin tram sdu mwoi ba nghin, bdy tram chin mwoi bay dong). Yéu cau bj don phai
tra 13i do chua thanh toan hét gia tri tién hang da nhan theo mac 13i suét theo 1ai
qua han cua Vietinbank Tuyén Quang 1a 12%/nim, tinh tir ngay 31/3/2020 dén
ngay 31/5/2022 14 02 nam 2 thang 14 29.370.587 dong (hai muwoi chin triéu, ba
tram ba muoi tw nghin, ndm tram tam mueoi bdy dong); Tong cong ca tién ng goc
va 1ai 1a 142.334.384 dong (Mot tram bon mwoi hai triéu, ba tram ba mwoi ti
nghin, ba tram tdm muoi tw dong).

[3] Vé an phi: Do yéu cau cua nguyén don khong duoc chip nhan nén
nguyén don phai chiu phai chiu toan bo an phi kinh doanh thuong mai cé gia
ngach cua vy an 1 7.116.719 dong (bay triéu, mot tram muwoi sdu nghin, bay triam
muoi chin dong), nhung dugc trir vao sb tién tam Gng an phi da nop 1a 3.304.192
dong (ba triéu, ba trdam linh bon nghin, mét tram chin muwoi hai dong) theo bién lai
thu tién tam Gng 4n phi s6 0001129 ngay 05/7/2021 ciia Chi cuc Thi hanh 4n dan
su thanh phd T. Nguyén don con phai nop 3.812.527 dong (ba trigu, tam tram
muoi hai nghin, nam tram hai mwoi bay dong).

[4] Vé quyén khang céo: Cac duong su c¢6 quyén khang cdo ban an theo quy
dinh cua B lut tb tung dan su.

Vi cac lé trén,

QUYET PINH

Cin cr vao: Piéu 30, diém b khoan 1 Piéu 35; Piéu 147; Piéu 227, Piéu
228, Piéu 271 va Diéu 273 cua Bo luat TH tung dan su; Cac Diéu 93, 94, 95, 96,
97 ctia BO luat td tung dan sy; khoan 2 Pidu 26 Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban thuong vu Quéc Hoi quy dinh vé muc thu, mién,
gidm, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an.

Tuyén xu:

1. Khong chap nhan toan bo yéu cau khoi kién cua nguyén don vé viéc: Yéu
cau Cong ty I thanh toan cho Cong ty T s tién con no 1a 112.963.797 dong (Mgt
trdm muroi hai triéu, chin tram sau muwoi ba nghin, bay trdm chin muwoi bay dong),
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tra 13i do chua thanh toan hét gia tri tién hang da nhan theo muc 1i suat theo 14i
qua han cua Vietinbank Tuyén Quang 1a 12%/nam, tinh tir ngay 31/3/2020 dén
ngay 31/5/2022 1a 02 (hai) ndm 02 (hai) thang 1a 29.370.587 dong (hai mwoi chin
triéu, ba tram bdy mwoi nghin, ndm tram tém muoi bay dong); Téng cong ca tién
no goc va i 1a 142.334.384 ddng (Mot tram bon muwoi hai triéu, ba trdm ba muwoi
tw nghin, ba tram tam muoi tw dong).

2. Nguyén don phai chiu phai chiu toan bg an phi kinh doanh thuong mai c6
gia ngach cua vu an 1a 7.116.719 dong (bdy triéu, mér tram muwoi sau nghin bdy
tram muoi chin dong), nhung duoc trir vao sb tién tam Gng an phi di nop la
3.304.192 dong (ba triéu, ba tram linh bon nghin, mét tram chin mwoi hai dong)
theo bién lai thu tién tam Gmg an phi s6 0001129 ngay 05/7/2021 cua Chi cuc Thi
hanh 4n dan sy thanh phd T. Nguyén don con phai nop 3.812.527 dong (ba triéu,
tam tram mwoi hai nghin, nam tram hai mweoi bay dong).

3. Nguyén don duoc quyén khang cio trong thoi han 15 ngay, ké tir ngay
tuyén an 07/6/2022; Bi don dugc quyén khang cdo trong thoi han 15 ngay ké tir
ngay nhan duoc ban an hoac ban an dugce Toa 4n niém yét theo quy dinh phap luat.

Noi nhn: TM. HOI PONG XET XU SO THAM
- TAND tinh Tuyén Quang; THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP Tuyén Quang;

- Chi cuc THADS tp Tuyén Quang;

- Céc duong su;

- Luu hd so vu én;

- Luu HS.

Vwong Thi Lan



THANH VIEN HQOI PONG XET XU THAM PHAN - CHU TQA PHIEN TOA

Ly Thi Nhan — Ly Thiy Ha Vuwong Thi Lan



THANH VIEN HOI PONG XET XU THAM PHAN- CHU TQA PHIEN TOA

Lé Thi Thao — Nguyén Truong Giang Vuong Thi Lan

Noi nhgn: TM. HOI PONG XET XU SO THAM

- TAND tinh Tuyén Quang; THAM PHAN — CHU TOA PHIEN TOA
- VKSND TP Tuyén Quang;



- Chi cuc THADS tp Tuyén Quang;
- Luu hd so vu an;
- Luu HS.

Vuwong Thi Lan
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