TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc 14p - Tw do - Hanh phuc

Bén an s6: 172/2023/KDTM-PT
Ngay 04/8/2023 ‘
VIV “Tranh chap hop dong xay dung”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phin Héi dong xét xir phiic tham gom cé:
Théam phdn - Chii toa phién toa:  Ong Nguyén Thai Son
Cic Tham phdn: Ba Nguyén Thi Hong Hanh
Ong Nguyén Xuan Tuin
- Thw ky phién toa: Ba Nguyén Thi Thanh Hoa - Thu ky To0a an nhan dan
thanh phé Ha Noi
- Dai dign Vién kiém sdt nhin dan thanh phé Ha Ngi tham gia phién toa:
Ong Nguyén Minh Hoang - Kiém sat vién
Trong cac ngay 29/5, 23/6, 21/7, 31/7 va 04/8 nam 2023, tai tru sé Toa 4n nhan
dan thanh phd Ha Noi xét xir phuc tham cong khai vu an kinh doanh thuong mai thu

1y s6 54/2022/TLPT-KDTM ngay 06/5/2022 cta Toa an nhan dan thanh phdé Ha Noi
vé viéc “Tranh chip hop dong xay dung”.

Do ban an kinh doanh thwong mai so tham sé 21/2021/KDTM-ST ngay
10/11/2021 ctia Toa an nhan dan quan CG, thanh phé Ha Noi bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic thim s 251/2022/QD-PT ngay
21/6/2022, Quyét dinh hoan phién toa sd 279/2022/QD-PT ngay 06/7/2022, Quyét
dinh hodn phién toa sé 322/2022/QD-PT ngay 22/7/2022, Thong bao vé viéc thoi
gian mo lai phién toa s 260/2023/TB-TA ngay 15/5/2023 ctia Toa an nhan dan
thanh phé Ha Noi, giira cac duong sy:

- Nguyén don: Cong ty cé phin B

Dia chi theo dang ky kinh doanh: D2 L6 C, D11 khu BPTM CG, phuong DV,
quan CG, thanh phé Ha Noi

Dia chi lién hé: Tang 5 Toa nha T, 99 TB, phuong MP, quan NTL, thanh phd
Ha Noi

Nguoi dai dién theo phap luat: Ong Tran Van M - Chu tich Hoi dong quan tri

Nguoi dai dién theo ty quyén:



+Ong Tran Hiru T - Phé Phong phép ché; c6 mat
(Gidy uy quyén sb 2912/2020/GUQ-CT ngay 29/12/2020)
+Ba Pham Ngoc A - Nhan vién phap ché; co mat
(Vin ban uy quyén s6 3110/2022/GUQ-CT ngay 31/10/2022)
- Bi don: Cong ty c¢6 phan A
Dia chi: S6 107, phd NPS, phudong DVH, quan CG, thanh phd Ha Noi
Ngudi dai dién theo phéap luat: Ong Tran Céng T — Tong giam doc
Ngudi dai dién theo 0y quyén: Ong Nguyén Vin B; c6 mit
(Gidy ty quyén sd 67/2023/GUQ-A ngay 05/6/2023)
NOI DUNG VU AN

Theo don khoi kién va cdac loi khai, nguyén don va ngwoi dai dién cua
nguyén don trinh bay:

1. Tranh chap hop dong xay dung s6 01/2013/HD-XD ky ngay 25/01/2013:

1.1. V& giao két hop dong:

Ngay 25/01/2013, Cong ty c6 phan A (sau ddy viét tat 14 Céng ty A) va Cong
ty ¢6 phian B (sau day viét tit 1a Cong ty B) da ky két hop ddéng xdy dung sb
01/2013/HDB-XD ky ngay 25/01/2013 va cac phu luc kém theo. Theo do, Cong ty A
(v6i tu cach 1a chi dau tu) giao COng ty B (v6i tu cach nha thiu) thuc hién thi cong
xay dung cong trinh voi cac ndi dung chinh nhu sau:

Hang muc: Coc dai tra va dai coc

Cong trinh: Chung cu A VC Towers

Dia chi: Lo CT1 khu d6 thi mdi VC, huyén HD, thanh phé Ha No1

Hinh thie hop ddng: don gia ¢ dinh

Gia tri hop dong tam tinh 1a: 586.700.000.000 VND (d3 bao gdm thué gia tri
gia tang). Trong d6: Phdn méng 1a 73.306.000.000 VND; Phan than + hoan thién la:
513.394.000.000 VND. Tai don khoi kién ngay 04/06/2020 va 06/10/2020, bi don
trinh bay gia tri hop déng tam tinh 1a 900.000.000.000 VND (chin trim ty dong) 1a
do nham 1an véi gia tri hop dong s6 01/2013/HPXL-KTKT/A-B ngay 25/01/2013.
Thuc té, hai bén c6 ky nhung khong thuc hién hop dong sd 01/2013/HPXL-
KTKT/A-B néu trén.

Tam tng: 10% gia tri hop dong.

Thanh toan: theo gia tri khdi luong cong viéc nghiém thu thuc té.

Bédo hanh: khong quy dinh thoi gian bao hanh.

Kém theo hop ddng 1a phu luc 01 quy dinh chi tiét don gia xay dung ddi véi
phan coc + mong.

Sau ngay ky hop ddng trén, hai bén ¢ ky b6 sung cac phu luc hop dong gdm:

Phuy luc s6 02 diéu chinh giam gi4 tri phan moéng con 71.315.548.000 VND ky
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ngay 20/03/2013;

Phu luc s6 03 quy dinh chi tiét khéi luong va don gia thi cong phan tho véi
téng gia tri tam tinh 1a: 268.150.000.000 VND ky thang 10/2013;

Phuy lyc s6 04 quy dinh chi tiét khdi lugng va don gid phan xay, trat tuong
ngoai nha va bién phap gido ngoai voi tong gia tri tam tinh 1a: 27.130.895.000 VND
ky nam 2014;

Phuy Iyc s6 05 bd sung khéi lrgng va don gia xdy dung phan cin ho mau sé 07
va 08 — Toa A2 véi tong gia tri tam tinh 1a 866.070.000 VND ky thang 06/2014;

Phy lyc s6 06 quy dinh chi tiét khéi lwong va don gia phan x4y tudng trong
nha va lan can sit cau thang b toa B+C véi téng gia tri tam tinh l1a: 35.212.000.000
VND ky ngay 20/11/2014;

Phu luc 07 quy dinh chi tiét khdi luong va don gia phan hoan thién va dién
nuéc giai doan 1 toa B, C vdi tong gia tri tam tinh 1a: 74.679.000.000 VND Ky ngay
22/06/2015

Phu luc 07A diéu chinh thiét ké ctra chinh va diéu chinh don gia cura chinh toa
nha A2 B2 ky ngay 06/07/2015;

Phu luc 08 quy dinh chi tiét khéi luong va don gia phan hoan thién (6p, lat,
tran thach cao, son...) cira chdng chdy, thang may, phdn méi va bé nudc ngam, bé
phét tdoa B+C véi tong gia tri tam tinh 1a: 50.622.106.000 VND ky nim 2015;

Phu luc 09 quy dinh chi tiét khoéi luong va don gia phan thi cong lap dit, mua
sam tram bién 4p tda A2, B2 v&i v6i tong gia tri tam tinh 1a: 6.827.400.000 VND ky
ngay 05/01/2016;

Theo d6, tong gia tri hop dong tam tinh sau khi diéu chinh phu luc 1a
508.869.000.000 VND.

1.2. V& qua trinh thuc hién hop dong:

Can cir hop dong néu trén, Cong ty B da dau tu nhan lyc, vat luc khan truong
tién hanh thi cong xay dung va hoan thanh tit ca cac hang muc duogc giao, dam bao
tién do, chat lugng cong trinh theo thdéa thuan gitra hai bén.

Vé nghiém thu chét luong, gia tri khdi luong cong viéc hoan thanh: Thuc té,
Cong ty B di hoan thanh toan bo khdi luong cong viéc duge giao va cac nghia vu
khac theo Hop dong thi cong di ky. Hai bén da tién hanh ky 79 bién ban nghiém thu
khdi luong va gid tri cong viéc hoan thanh véi tong gia tri tron 1a: 383.555.677.000
VND. Chi tiét gia tri cac lan nghiém thu theo bang ké dudi day:

Ul g gl I théillladtafllncgl?i%gllfﬁu
I PHAN CQC KHOAN NHOI (Téa B, C, D) DONG 41,590,458,000
1 +Pot 1: DPdng 8,650,698,000
2 +Pot 2: Ddng 8,987,683,000
3 + Pot 3: Ddng 8,786,165,000
4 + Dot 4: Dong 4,516,000,000
5 + Dot 5: Ddng 10,649,912,000
I PHAN MONG Ddng 19,792,708,000
6 +Pot1-ToaB Ddng 1,869,720,000




7 +Pot2-ToaC Pong 5,919,231,000
8 +Pot 3 -ToaD Ddng 6,301,616,000
9 +Pot2-ToaB Ddng 4,198,545,000
10 + Dot phat sinh toa B Déng 789,376,000
11 + Dot phat sinh toa C Déng 714,220,000
10 PHAN THAN (THO) Ddng 142,490,001,080
12 + Dot 1:(Toa B) Pong 7,068,003,000
13 + Dot 1:(Toa C) Ddng 4,651,816,000
14 + Dot 2:(Toda B) Pong 7,155,666,000
15 + Dot 2:(Toa C) Dong 7,298,638,000
16 + Dot 3:(Toa B) Ddng 3,299,425,000
17 + Dot 3:(Toa C) Ddng 4,602,898,000
18 + Dot 4:(Toa B) Ddng 3,604,873,000
19 + Dot 4:(Toa C) Ddng 4,602,897,784
20 + Dot 5:(Toa B) Dong 6,729,801,000
21 + Pot 5:(Toa C) Dong 6,729,803,000
22 + Dot 6:(Toa B) Dong 4,460,448,000
23 + Dot 6:(Toa C) Dong 4,460,448,000
24 + Dot 7:(Toa B) Dong 6,866,694,000
25 + Dot 7:(Toa C) Dong 4,570,960,000
26 + Dot 8:(Toa B) Ddng 4,577,796,000
27 + Dot 8:(Toa C) Dong 4,570,960,000
28 + Dot 9:(Toa B) Ddng 5,291,489,000
29 + Dot 9:(Tda C) Déng 5,273,779,000
30 + Dot 10:(Toa B) Déng 9,201,450,000
31 + Dot 10:(Toa C) Déng 9,323,972,000
32 + Dot 11:(Toa B) Déng 6,990,765,000
33 +Pot 11:(Toa C) Déng 6,987,013,000
34 + Dot 12:(Toa B) Déng 4,906,108,000
35 + Dot 12:(Toa C) Déng 7,233,882,296
36 + Dot mai:(Toa B) DPéng 1,015,208,000
37 + Dot mai:(Toa C) DPéng 1,015,208,000
v PHAN HOAN THIEN DPéng 99,116,047,400
a Phan xdy trat ngoai, giio ngoai DPéng 16,611,125,000
38 + Dot 1:(Toa B) DPéng 2,112,937,000
39 + Dot 1:(Toa C) Déng 2,126,160,000
40 + Dot 2:(Toa B) DPéng 2,128,653,000
41 + Dot 2:(Toa C) Ddng 2,128,653,000
42 + Dot 3:(Toa B) DPéng 2,952,436,000
43 + Dot 3:(Toa C) Déng 2,995,343,000
44 + Dot 4:(Toa B) Ddng 1,079,671,000
45 + Dot 4:(Toa C) Déng 1,087,272,000
b Cin ho miu Ddng 858,758,000
46 + Dot 1:(Toa B) Déng 858,758,000
c Phén xay trong nha Déng 22,137,809,000
47 + Dot 1:(Toa B) DPéng 7,132,531,000
48 + Dot 1:(Toa C) DPéng 7,154,620,000
49 + Pot 2:(Toa B) Ddng 2,213,914,000
50 + Dot 2:(Toa C) Ddng 2,213,914,000
51 + Dot 3:(Toa B) Ddng 413,349,000
52 + Dot 3:(Toa C) Dong 420,190,000
53 + Dot 4:(Toa B) Dong 1,319,843,000
54 + Dot 4:(Toa C) Ddng 1,269,448,000




d Phan trat, op 14t trong nha Dong 59,508,355,400
55 +Pot 1:(Toa B) Dong 3,858,470,000
56 + Dot 1:(Toa C) Dong 3,898,954,000
57 + Pot 2:(Toa B) Dong 7,289,530,600
58 + Dot 2:(Toa C) Ddng 10,623,650,000
59 + Dot 2a:(Toa B) DPong 2,323,602,400
61 + Dot 3:(Toa B) Dong 10,786,264,000

+ Dot 3a:(Toa B) Df“)ng 5,530,393,711
62 + Dot 3:(Toa C) Ddng 10,986,872,000
+ Dot 3b:(Toa C) Pédng 4,210,618,689

\Y; PHAN PIEN, NUOC DPdng 42,256,032,000
63 + Dot 1:(Toa B) Pong 1,020,757,000
64 +Pot 1:(Toa C) DPong 1,020,757,000
65 + Dot 2:(Toa B) Pong 3,150,918,000
66 + Dot 2:(Toa C) Ddng 3,138,504,000
67 + Dot 3:(Toa B) Dong 9,828,804,000
68 + Dot 3:(Toa C) Ddng 9,852,770,000
69 + Dot 4:(Toa B) Ddng 7,236,306,000
70 + Dot 4:(Toa C) Dong 7,007,216,000
Wil PHAN TRAM BIEN AP Déng 6,582,928,808
71 + Dot 1: Dong 6,582,928,808
Vi HO SO THANH TOAN Dong 31,727,502,000

a Phan hoan thién (Trat 6p lat) Déng 21,329,501,000
72 + Dot 4: (Toa B) Déng 10,680,594,000
73 + Dot 4: (Toa C) Déng 10,648,907,000

b Phan ha tﬁng ngoai nha Déng 5,148,315,000
74 + Dot 1: Ddng 5,148,315,000

c Phan than tho toa D Déng 2,375,934,000
75 +Pot 1: Déng 2,375,934,000

b Phan dién nuéc DPéng 2,873,752,000
76 + Dot 4:(Toa B) - Pién DPéng 1,082,942,000
77 + Dot 4:(Toa C) - Pién DPéng 1,367,876,000
78 + Dot 4:(Toa B) - Nude DPéng 239,465,000
79 + Dot 4:(Toa C) - Nude DPéng 183,469,000
B TONG CONG PONG 383,555,677,000

Vé nghiém thu hoan thanh dua vao st dung: Ngay 01/12/2016, Cong ty A
(Chu dau tu), Cong ty c6 phan X (Tu van thiét ké), Cong ty T 191 (Tu van giam sat)
va Cong ty B da tién hanh ky Bién ban nghiém thu hoan thanh cong trinh ban giao
dua vao su dung. Theo ndi dung bi€n ban nghi¢m thu nay, cac bén li€n quan da
d6ng ¥ nghiém thu toan bo khéi lugng cong viéc do Cong ty B thuc hién. Trich noi
dung bién ban nghiém thu: “chat lugng cong trinh do B thi cong dat yéu cau vé chat
luong, theo hd so thiét ké, thi cong, nhitng thay doi dd duoc chi dau tu phé duyét va
du vé sd luong; Tuan thu cac tiéu chuén, quy chuan xay dung Viét Nam hién hanh”.

Tuong Gng véi gia tri khdi luong cong viée duoc nghiém thu Cong ty B da
xuit tong cong 70 hoa don gia tri gia ting. Chi tiét thong tin hoa don gia tri gia ting
d3 xuét theo bang ké dudi day:

STT Ngay thang S6 hoa don Gi4 tri




1 31/12/2013 0000034 1,869,720,000
2 31/12/2013 0000036 4,198,545,000
3 31/12/2013 0000032 8,786,165,000
4 31/12/2013 0000033 4,516,000,000
5 31/12/2013 0000037 5,919,231,000
6 31/12/2013 0000031 2,768,082,397
7 31/12/2013 0000030 14,870,298,602
8 02/04/2014 0000041 7,068,003,000
9 02/04/2014 0000042 4,651,816,000
10 02/04/2014 0000043 7,155,666,000
11 02/04/2014 0000044 7,298,638,000
12 02/06/2014 0000045 7,902,323,000
13 02/06/2014 0000046 8,207,771,000
14 03/07/2014 0000048 6,729,801,000
15 15/07/2014 0000049 10,649,912,000
16 23/07/2014 0000050 6,729,803,000
17 10/08/2014 0000051 4,460,448,000
18 10/08/2014 0000052 4,460,448,000
19 18/11/2014 0000055 6,866,694,000
20 18/11/2014 0000056 4,570,960,000
21 01/12/2014 0000057 789,376,000
22 01/12/2014 0000058 714,220,000
23 28/12/2014 0000059 4,570,960,000
24 28/12/2014 0000060 4,577,796,000
25 31/12/2014 0000065 5,291,489,000
26 31/12/2014 0000066 5,273,779,000
27 31/12/2014 0000068 2,112,937,000
28 31/12/2014 0000067 2,126,160,000
29 31/01/2015 0000073 6,301,616,000
30 25/03/2015 0000079 9,201,450,000
31 25/03/2015 0000080 9,323,972,000
32 02/04/2015 0000083 858,758,000
33 15/06/2015 0000087 6,990,765,000
34 15/06/2015 0000088 6,987,013,000
35 20/06/2015 0000089 2,128,653,000
36 20/06/2015 0000090 2,128,653,000
37 10/08/2015 0000100 7,233,882,000
38 10/08/2015 0000101 4,906,108,000
39 30/09/2015 0000107 7,132,531,000
40 30/09/2015 0000108 7,154,620,000
41 30/09/2015 0000109 2,213,914,000




42 30/09/2015 0000110 2,213,914,000
43 30/09/2015 0000111 2,995,343,000
44 30/09/2015 0000112 2,952,436,000
45 30/09/2015 0000127 1,020,757,000
46 26/12/2015 0000128 1,020,757,000
47 28/12/2015 0000129 3,858,470,000
48 28/12/2015 0000130 3,898,954,000
49 31/12/2015 0000131 3,150,918,100
50 31/12/2015 0000132 3,138,503,500
51 31/12/2015 0000133 7,289,530,600
52 31/12/2015 0000134 6,992,141,200
53 11/06/2016 0000001 1,015,207,651
54 11/06/2016 0000002 1,015,207,651
55 11/06/2016 0000003 2,323,602,385
56 11/06/2016 0000004 3,631,508,861
57 30/06/2016 0000005 420,190,272
58 30/06/2016 0000006 413,348,754
59 30/06/2016 0000007 10,786,264,289
60 30/06/2016 0000008 10,986,872,311
61 23/09/2016 0000020 9,741,012,400
62 23/09/2016 0000021 2,589,291,000
63 23/09/2016 0000022 2,166,943,000
64 23/09/2016 0000024 5,941,850,000
65 30/12/2016 0000039 641,078,808
66 30/12/2016 0000048 9,852,770,000
67 31/12/2016 0000049 9,828,804,000
68 20/03/2017 0000060 14,243,522,472
69 30/12/2017 0000122 28,853,750,000
70 23/07/2018 0000169 2,873,752,000
Téng gia tri hoa don da xuat 383,555,677,253

Vé thanh toan va doi chiéu cong ng: Can cur Bién ban ddi chiéu cong no dugc
hai bén ky ngay 02/11/2019, hién tai Cong ty A da thanh toan cho Cong ty B s6 tién
1a: 294.768.034.398 VND. Thong tin chi tiét cac dot thanh toan theo bang ké dudi
day:

STT Ngay Dién gidi 50 ticn ot
L 15/11/2013 Tam tmg khéi lugng hoan thanh toa B, VC 825,000,000
2, 26/12/2013 Thanh toan tién khoi lugng hoan thanh CT: VC 193,000,000
3. 31/12/2013 Thanh toan tién khoi lugng hoan thanh CT: VC 184,000,000
4. 07/01/2014 Tam tmg khoi lugng phan coc CT: VC 90,000,000




S, 07/01/2014 Tam tmg khéi lwong phan coc CT: VC 658,000,000
6. 04/03/2014 Thanh toan tién CT VC phén coc 93,000,000

7. 01/04/2014 Tam tmg khéi lwong phan coc CT: VC 443,000,000
8. 15/04/2014 Tam tmg khéi lwong phan coc CT: VC 265,000,000
9. 23/04/2014 Tam mg khoi lugng phan coc CT: VC 395,000,000
10. 13/04/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 700,000,000
11. 13/05/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 380,000,000
12. 14/05/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 225,000,000
13. 15/05/2014 Thanh toan khéi lugng hoan thanh phan coc cong trinh VC 445,000,000
14. 15/05/2014 Thanh toan khéi lugng hoan thanh phan coc cong trinh VC 223,000,000
15. 15/05/2014 Thanh toan khéi lugng hoan thanh phan coc cong trinh VC 1,150,000,000
16. 16/05/2014 Thanh toan khéi lugng hoan th\é}léjh phé“m coc va mong cong trinh 500,000,000
17. 19/05/2014 Thanh toan khéi lugng hoan thanh phén coc cong trinh VC 1,112,000,000
18. 20/05/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 1,400,000,000
19. 21/05/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 1,680,000,000
20. 22/05/2014 Thanh toén khéi lvong hoan thanh phin coc cong trinh VC 440,000,000
21. 23/05/2014 Thanh toan khéi lugng hoan thanh phén coc cong trinh VC 1,120,000,000
22. 23/05/2014 Thanh toan khdi lrong hoan thanh phan coc cong trinh VC 770,000,000
23. 26/05/2014 Thanh toan khdi lrong hoan thanh phan coc cong trinh VC 730,000,000
24. 30/05/2014 Thanh toan khéi lwong hoan thanh phan coc cong trinh VC 910,000,000
25. 02/06/2014 Thanh todn khéi luong hoan thanh phén coc cong trinh VC 1,020,000,000
26. 03/06/2014 Thanh toan khdi lrong hoan thanh phan coc cong trinh VC 121,298,000
27. 03/06/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 294,437,000
28. 03/06/2014 Thanh toan khdi lrong hoan thanh phan than cong trinh VC 434,265,000
29. 06/06/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 2,234,000,000
30. 12/06/2014 Thanh toan khdi lrong hoan thanh phin méng cong trinh VC 2,100,000,000
3L. 18/06/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 1,300,000,000
32. 26/06/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 975,000,000
33. 01/07/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 890,000,000
34. 08/07/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 510,000,000
35. 11/07/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 630,000,000
36. 21/07/2014 Thanh toan khdi lrong hoan thanh phin méng cong trinh VC 590,000,000
37. 24/07/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 5,900,000,000
38. 29/07/2014 Thanh toan khéi lwong hoan thanh phan méng cong trinh VC 3,000,000,000
39. 30/07/2014 Thanh toan khdi lrong hoan thanh phin méng cong trinh VC 5,000,000,000
40. 04/08/2014 Thanh toan khéi luong hoan thanh phin méng cong trinh VC 3,200,000,000
41. 18/08/2014 Thanh toan khéi luong hoan thanh phin méng cong trinh VC 5,770,000,000
43, 15/09/2014 |  CONg ty A thanh toan tién khéi lwong hoan thanh cong trinh VC 3.700,000,000

phan Méng theo HPKT s6: 01/2013/HP XD
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Cong ty A thanh toan tién khéi lugng hoan thanh cong trinh VC
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8 | e KT o 1 301 a5 | 148000008
5tz | e e KT w01 301D S5 | 600000000
00, amtznta | e en HOKT w0y 01D a5 | 2100000000
Szt | en HOKT w0y 01D o5 | 2440000000
62 ezt | en HOKT w0y 01D a5 | 1330000000
65, ozt | e en HOKT w0y 01D oy | 1160000000
o4 oaazong | e HOKT w01 01D a5 | 788000000
05 osmaznna | e e DK s 01 301D a5 | 268000000
o6 omtaota | T e HKT o 01 038D a5 | 40000000
67. 111212014 | CONY ty A thanh ton tién khoi luong hoan thanh céng trinh VC 790,000,000

phin Méng theo HPKT s6: 01/2013/HD XD
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68.

Cong ty A thanh toan tién khéi lugng hoan thanh cong trinh VC

16/12/2014 phan Mong theo HPKT s6: 01/2013/HP XD 1,200,000,000
05, | aamaota | O o KT s Or 01D ol | 4020000000
10 | aumaota | O o KT Oy 01D ol | 240000000
T asote | e KT Oy 01D ol | 4200000000
T2 | aemaota | o KT Oy 01 ol | 5090000000
TS sumaote | o KT Oy 01D ol | 4350000000
T osonats | o KT Oy 013D ol | 1160000000
TE | osnnts | e KT s Ov 01D o | 99000000
Te | omonts | e KT O 01D o | 61000000
s | e HKT e OV 01D S | 2200000000
Te ooty | o NOKT s Or 01D o | 2840000000
TS asnnts | o NOKT s Or 01D ol | 2000000000
0. | amonots | O o NOKT Oy 01D o | 1400000000
S osots | e NOKT e Or 01D o | 2000000000
o2 st | T ea HDKT w0y 013D oy | 1050000000
5. | osots | o NOKT O 01D o | 4000000
M rats | o NOKT e Or 0L o | 1650000000
55| oagats | O o NOKT s Or 01D o | 35000000
B | ostaots | O o NOKT e Or 01D o | 30000000
T aats | o MoK e Or 0L o | 3540000000
| tmnats | o NOKT e Or 0l o | 2200000000
55 | asaots | s HOKT w0y 01D ol | 1800000000
o0 Tt | T e KT Oy 013D oy | 3100000000
91. 01/04/2015 |  CONY ty A thanh toan tién khéi lwong hoan thanh cong trinh VC 1.195,000,000

phin Méng theo HPKT s6: 01/2013/HD XD
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92.

Cong ty A thanh toan tién khéi lugng hoan thanh cong trinh VC

06/04/2015 phan Méng theo HDKT s6: 01/2013/HD XD 2,299,000,000
3. | omounots | O e KT s Or 01 Kl | 695000000
4 sats | s HOKT w0y 01 ol | 2790000000
o5 amnots | o HOKT Oy 01 ol | 4740000000
o6 | aunaaots | o HOKT Oy 01D ol | 1820000000
STty | o KT s Ov 01D o | 2700000
8Tty | o HOKT Oy 01 ol | 3125000000
o5 | oslosots | e KT s Or 0l Kl | 590.000000
100 | o7oma1s | e LTt OV 01D oy | 240000000
101 | saisnts | O MoK Tt OV a0l | 1640000000
102 | 130015 | OO o N Tt OV 01D o | 96000000
108 zaa01s | O e DT S 1 01 31 a5 | 200.060.000
106 amoats | O o KTt 0101 a5 | 4700000000
105, amsa01s | O e DT S 1 01 1 a5 | 90.60.000
105, | ogosz0ts | O e KT DY 01D a5 | 450000000
107, ososznts | O o HDKT w1 01y A | 888000000
108, | omoszoss | O o HOKT w1 01 X | 0000000
108, | amoszots | O o HDKT 1 01 A | L980000000
.| aaszots | O o HDKT w1 0t A | 2520000000
L odmznss | o HDKT w1 0TS A | 331000000
2 omrots | e KT o 0y o1 x5 | e0cene
B8 oty | e HKT s 0101 S a5 | 70000000
e s | e o HDKT D01 S a5 | 130000008
115. | 20/07/2015 | CONg ty A thanh toan tién khoi lugng hoan thanh cong trinh VC 1.100,000,000

phin Méng theo HPKT s6: 01/2013/HD XD
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116.

Cong ty A thanh toan tién khéi lugng hoan thanh cong trinh VC

05/08/2015 phan Méng theo HDKT s6: 01/2013/HD XD 500,000,000
117. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

19/08/2015 phan Mong theo HDKT sb: 01/2013/HD XD 1,100,000,000
118. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

14/09/2015 phan Moéng theo HPDKT s6: 01/2013/HDP XD 570,000,000
119. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

28/09/2015 phan Moéng theo HPDKT s6: 01/2013/HP XD 800,000,000
120. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

1211072015 phan Mong theo HDKT sb: 01/2013/HP XD 1,000,000,000
121. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

19/11/2015 phan Moéng theo HDKT s6: 01/2013/HD XD 1,300,000,000
122. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

01/12/2015 phan Méng theo HDKT s6: 01/2013/HD XD 1,000,000,000
123 Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

14/01/2016 phan Mong theo HDKT s6: 01/2013/HD XD 4,200,000,000
124 Cong ty A thanh todn tién khéi lugng hoan thanh cong trinh VC

27/01/2016 phan Mong theo HDKT s6: 01/2013/HDP XD 800,000,000
125. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

22/02/2016 phan Mong theo HDKT s6: 01/2013/HDP XD 800,000,000
126. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

04/04/2016 phan Mong theo HDKT s6: 01/2013/HP XD 5,000,000,000
127. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

07/04/2016 phan Mong theo HDKT s6: 01/2013/HP XD 7,000,000,000
128. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

14/04/2016 phan Mong theo HDKT s6: 01/2013/HDP XD 5,700,000,000
129. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

29/04/2016 phan Mong theo HDKT so6: 01/2013/HP XD 1,500,000,000
130. Cong ty A thanh toan tién khoi luong hoan thanh cong trinh VC

02/06/2016 phan Mong theo HDKT so6: 01/2013/Hb XD 19,000,000,000
131 Cong ty A thanh toan tién khéi luong hoan thanh cong trinh VC

14/06/2016 phan Moéng theo HPKT so6: 01/2013/HP XD 8,000,000,000
132. | 18/07/2016 TT khéi luong cong trinh CT1 VC 5,000,000,000
133. | 18/07/2016 TT khéi luong cong trinh CT1 VC 7,500,000,000
134. | 22/07/2016 TT khéi luong cong trinh CT1 VC 8,000,000,000
135. | 27/07/2016 TT khéi luong cong trinh CT1 VC 5,000,000,000
136. | 01/08/2016 TT cong trinh VC 7,000,000,000
137. | 03/08/2016 TT tién cong trinh VC 4,000,000,000
138. | 10/08/2016 TT tién cong trinh VC 2,000,000,000
139. | 23/08/2016 TT cong trinh VC 1,500,000,000
140. | 01/09/2016 TT cong trinh VC 1,100,000,000
141. | 13/09/2016 TT cong trinh VC 2,000,000,000
142. | 29/09/2016 TT cong trinh VC 3,000,000,000
143. | 04/10/2016 TT cong trinh VC 2,000,000,000
144. | 17/10/2016 TT cong trinh VC 900,000,000
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145. | 28/10/2016 TT tién khéi luong hoan thanh cong trinh 1,000,000,000

146. | 11/11/2016 TT tién 1,300,000,000

147. | 15/12/2016 TT tién cong trinh 550,000,000
Tong gi4 tri da thanh toan 294,768,034,398

Ghi chii: Lan thanh toan thir 44, 45 trong bang ké néu trén Cong ty A thanh
toan cho Cong ty B tong sb tién 1a 1.280.975.398 VND va 759.059.000 VND. Tong
la 2.040.034.398 VND. Tuy nhién, trong sao ké tai khodn ngan hang ngay
19/09/2014 thé hién sé tién Cong ty A chuyén cho Cong ty B sb tién 1a
3.400.000.000 VND vi s6 tién nay bao gom: (i) 2.040.034.398 VND thanh toan cho
hop ddng thi cong sé6 01/2013/HD XD va (ii) Cong ty A hoan tra 1.359.695.602
VND tién Cong ty A vay ctia COng ty B ngay 18/09/2014. Viéc nay di duoc hai bén
tra soat va ddi chiéu cong ng theo bién ban ddi chiéu cong ng ngay 02/11/2019.
Theo ban d6i chiéu cong no ghi nhan ngay 19/09/2014 s tién Cong ty A thanh toan
theo Hop dong s6 01/2013/HPXD 14 2.040.034.398 VND.

Nhu vay, s6 tién goc Cong ty A con ng Cong ty B la: 88.787.642.857 VND.

Chung tur, tai liéu chuyén tién dugc thé hién tai: (1) sao ké tai khoan thanh toan
(do ngan hang mo tai khoan xac nhan) va (ii) S6 chi tiét cong ng dinh kém Bién ban
dbi chiéu cong no duge Cong ty A xac nhan ngay 02/11/2019. Sb lidu cong no néu
trén hoan toan phu hop va thong nhat véi hd so nghiém thu dugc hai bén ky két.

Ké tir ngay ddi chiéu cong ng (02/11/2019) téi nay, Cong ty A khong thuc hién
thanh toan thém bat cir khoan tién nao cho Cong ty B.

V& van dé quyét toan: Sau khi cong trinh dugc nghiém thu, Cong ty B da lap
va nhiéu 1an giri hd so quyét toan, déng thoi dé nghi Cong ty A co trach nhiém ky
ho so quyét toan theo dung quy dinh tai Hop ddng da ky. Tuy nhién, di qua thoi han
theo quy dinh tai Hop dong va théng 1¢ chung trong hoat dong xay dung nhung phia
Cong ty A khong c6 bat ctr phan hodi nao vé viée dong ¥ hay yéu cau chinh stra véi
hé so quyét toan do Cong ty B lap.

V& van dé bao hanh: Hién tai, thoi han bao hanh (02 nam ké tir ngay nghi¢m
thu dua vao sir dung, ngay 01/12/2016) di chim dut ké tir ngay 01/12/2018. Trong
qué trinh bao hanh, Cong ty A khong c6 bat cir khiéu nai va thic mac gi vé van dé
bao hanh.

2.Tranh chdp hop dong thi cong xdy dung cong trinh s
2002/2017/HDTC/LV-B ngay 02/03/2017:

2.1. V& giao két hop dong:

Ngay 02/03/2017, Cong ty c¢d phan LV, mi sb doanh nghiép: 0302544XXX,
c6 tru so chinh tai 220/9 PVH, Phudong M, quan BT, Thanh phé H6 Chi Minh, Viét
Nam (Sau day goi tit 1a “Cong ty LV”) va Cong ty B da ky két hop dong thi cong
xay dyng cong trinh s 2002/2017/HDTC/LV-B ngay 02/03/2017 va cac phu luc
kém theo. Theo d6, Cong ty LV (v6i tu cach 1a chi dau tu) giao COng ty B (véi tu
cach nha thau) thuc hién thi cong xay dung cong trinh v&i cac ndi dung chinh nhu

13



Sau.

Hang muc: Thi cong phﬁn than (thod) tu téng 15 dén mai, hoan thién, dién nude
va cac hang muc phu trg khac.

Cong trinh: Toa nha hon hgp A LV

bia chi: 107 NPS, Phuong DVH, Quan CG, Thanh phé Ha No1

Hinh thirc hgp dong: don gid c¢b dinh;

Gié tri hop dong tam tinh 1a: 205.168.831.000 VND. Pon gia chi tiét theo Phu
luc 01 dinh kém Hop ddng nay.

Thanh toan: hang thang theo gia tri khoi luong cong vi¢c nghiém thu thyc té.

Bao hanh: 24 thang, gia tri bao hanh 5% gia tri quyét toan.

Ngay 21/08/2017, Uy ban nhan dan thanh phé Ha Noi cho phép Cong ty LV
chuyén nhuong toan bd dy 4n toa nha hén hop A LV tai s6 107 NPS, phudng DVH,
quan CG, thanh phd Ha Noi cho Cong ty A theo quyét dinh s6 5771/QD-UBND.

Pé hoan thanh viéc chuyén nhuong di an theo quyét dinh néu trén thi theo quy
dinh ctia phéap luat co lién quan, Cong ty A phai nhan chuyén giao, ké thira toan bo
nghia vu cia Cong ty LV phat sinh tir Du an A LV. Can ctr dé nghi cua Cong ty A
va Cong ty LV, ngay 21/09/2017, Cong ty B déng ¥ hd tro ky két Bién ban thoa
thuan ba bén s6 17/2017/BBCK/A-L-B va phu luc hop dong s6 02 dé ghi nhan viéc
Cong ty A véi tu cach 14 bén nhan chuyén nhuong du an sé& ké thira va tiép tuc thuc
hién toan bo nghia vu cua Céng ty LV phat sinh tir hop dong thi cong xdy dung
cong trinh s6 2002/2017/HDTC/LV-B ngay 02/03/2017 va cac phu luc kém theo.

Ngay 02/10/2017, hai bén ky phu luc s6 03 bd sung khdi luong cong viéc va
don gia phan hoan thién phan thi cong x4y trat ting him va duong déc duong tang
B2, hoan thién phan than véi gia tri tam tinh 13 57.146.151.000 VND va stra d6i, bo
sung mot s6 ndi dung lién quan dén tam tng va thanh toan.

Ngay 13/11/2017, hai bén ky phu luc s6 03A stra doi, bd sung don gia tai muc
52, 53, 54 cta phu luc sb 03;

Ngay 24/11/2017, hai bén ky phu luc s6 04 b6 sung don gia va khdi luong
cong viéc mot sé hang muc phan busway toa nha, cap dién, phan mang cap, phan
dién can ho, hé théng cép thoat nudc can ho ...voi gid tri tam tinh la
36.000.000.000 VND;

Ngay 11/12/2017, hai bén ky phu luc sé 05 diéu chinh giam khéi luong thi
cong ddi voi mot s6 hang muc nhu son ba, cira kinh, phong chay chira chay, tram
bién ap, thang may va diéu chinh gia tri hop dong con 166.845.071.000 VND.

Ngay 23/09/2018, hai bén ky phu luc sé 06 bd sung khdi luong va don gia thi
cong dbi v4i cac hang muc hoan thién tang 1 dén ting 7, phat sinh do thay doi thiét
ké véi gia tri tam tinh 1a: 5.394.392.603 VND.

2.2.Vé qua trinh thuc hién hop déng:

Can cir hop dong néu trén, Cong ty B d3 dau tu nhan lyc, vét luc khan truong
tién hanh thi cong xay dung toan bd cac hang muc duoc giao, ddm bao tién do, chat
lugng cong trinh theo thoa thuan gitra hai bén.
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Vé nghiém thu chat luong, gia tri khoi lugng cong viéc hoan thanh: Thuc té,
Cong ty B di hoan thanh toan bo khdi luong cong viée duge giao va cac nghia vu
khéc theo hop dong thi cong da ky. Cu thé, hai bén di ky 18 bién ban nghiém thu
khdi luong va gid tri cong viéc hoan thanh véi tong gid tri lam tron la:
93.963.338.000 VND. Chi tiét gia tri cac 1an nghiém thu theo bang ké dudi day:

TT Noi dung cong viéc Pon vi Gl ) Céigigfnl{[ﬁin thanh da

I Phan tho VND 39,196,549,000
1 Hb so thanh toan dot 1 VND 4,051,617,000
2 Hb so thanh toan dot 2 VND 6,750,360,000
3 Hb so thanh toan dot 3 VND 8,804,212,000
4 Hb so thanh toan dot 4 VND 3,266,403,000
5 Hd so thanh toan dot 5 VND 6,460,611,000
6 Hd so thanh toan dot 6 VND 6,522,323,000
7 Hb so thanh toan dot 7 VND 1,051,390,000
8 Hd so thanh toan dot 8 VND 2,289,633,000
I Phén hoan thién VND 28,321,098,000
9 HO so thanh toan dot 1 VND 10,880,751,000
10 Hb so thanh todn dot 2 VND 8,039,729,000
11 HO so thanh toan dot 3 VND 4,438,840,000
12 HO so thanh toan dot 4 VND 4,961,778,000
11 Phan dién, nudc VND 26,445,691,000
14 HO so thanh toan dot 1 VND 3,257,025,000
15 HO so thanh toan dot 2 VND 4,188,680,000
16 HO so thanh toan dot 3 VND 10,821,497,000
17 HO so thanh toan dot 4 VND 4,412,412,000
18 HO so thanh toan dot 5 VND 3,766,077,000
* Téng cong VND 93,963,338,000

Tuong Gng véi gia tri khdi luong cong viée dugc nghiém thu Cong ty B da
xuat tong cong 14 hoa don gia tri gia tang. Chi ti€t thong tin hoa don gia tri gia tang
da xuat theo bang ké dudi day:

STT Ngay thang S6 héa don Gié tri (VND)
1 17/07/2017 0000084 4,051,617,000
2 18/07/2017 0000086 8,804,212,000
3 18/07/2017 0000085 6,750,360,000
4 28/11/2017 0000112 3,266,403,000
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5 21/12/2017 0000117 10,880,751,000
6 21/12/2017 0000118 6,460,611,000
7 20/03/2018 0000133 6,522,323,000
8 20/06/2018 0000155 1,051,390,000
9 20/06/2018 0000156 3,257,025,000
10 18/09/2018 0000180 4,188,680,000
11 18/09/2018 0000181 2,289,633,000
12 19/09/2018 0000182 10,821,497,000
13 19/09/2018 0000183 8,039,729,000
14 04/3/2019 0000255 17,579,107,000

Téng gié tri VAT da xuét 93,963,338,000

Vé nghiém thu hoan thanh dua vao sir dung: ngay 25/06/2019, Cong ty A (Chu
dau tu), Cong ty c¢o phan T tu van va dau tu (Tu van giam sat), Cong ty co phan D
(Tu vén thiét ké) va Cong ty B di tién hanh ky Bién ban nghiém thu hoan thanh
cong trinh ban giao dua vao st dung. Theo ndi dung bi€én ban nghi¢m thu nay, céc
bén lién quan d3 déng ¥ nghiém thu toan bo khéi lugng cong viée do Cong ty B
thuc hi€n. Trich nd1 dung bién ban nghiém thu: “chat luong cong trinh do Cong ty B
thi cong dam bao cac yéu cau k¥ thuat, yéu cau cua Cha dau tu va phi hop véi tiéu
chuan, quy pham cua Nha nuéc vé quan 1y chit lugng cong trinh. 5. Két luan: Pong
¥ nghiém thu hoan thanh cidc hang muc thi cong theo hop dong so:
2002/2017/HDTC/LV-B ky ngay 02/03/2017.

V& thanh toan va ddi chiéu cong no: Can cr Bién ban dbi chiéu cong no ngay
02/11/2019, Cong ty A di thanh toan cho Cong ty B sé tién 1a: 78.071.099.750
VND. Chi tiét cac 1an Cong ty A thanh toan cho Cong ty B theo bang ké duéi day:

STT Ngay 155 i thiiﬁ%géiﬁ(’\}hﬁg)
L 29/09/2017 Thanh todn tién thi cong dy an LV 17,640,000,000
2. 06/10/2017 Thanh todn tién cong trinh LV 14,286,537,750
3. 11/12/2017 TT tién cobng trinh A LV 2,939,762,700
4 03/01/2018 TT tién cong trinh 5,814,549,900
> 10/01/2018 TT tién cong trinh 9,792,675,900
6. 12/07/2018 TT tién 946,251,000
7 12/07/2018 TT tién 2,931,322,500
8 19/09/2018 phan dién dot 2 3,500,000,000
S 19/09/2018 Phan hoan thién dot 2 2,500,000,000
10. 19/09/2018 phin nudc dot 3 8,000,000,000
11 19/09/2018 Phin tho dot 8 2,000,000,000
12 28/12/2018 TT tién 1,860,000,000
13. 25/01/2019 Chuyén tién thanh toan cong trinh LV 2,000,000,000
14. 11/03/2019 TT Tién 500,000,000
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151 29/03/2019 TT tidn 1,360,000,000
16| 13052019 Cong ty CP A thanh ton tién thi cong 2,000,000,000
Téng sb tién da nhan thanh toan 78,071,099,750

S tién gbc Cong ty A con ng Cong ty B 1a: 15.892.238.250 VND.

Chung tu, tai liéu chuyén tién duoc thé hién tai: (1) sao ké tai khoan thanh toan
(do ngan hang mo tai khoan xac nhan) va (ii) S6 chi tiét cong no dinh kém Bién ban
d6i chiéu cong no duge Cong ty A xac nhan ngay 02/11/2019. Sb liéu cong no néu
trén hoan toan phu hop va théng nhat voi hd so nghiém thu duoc hai bén ky két.

Ké tir ngy d6i chiéu cong no (02/11/2019) téi nay, Cong ty A khong thuc hién
thanh to4n thém bat ¢t khoan tién nao cho Cong ty B.

Vé van dé quyét toan: Sau khi cong trinh dugc nghiém thu, Cong ty B di lap
va nhiéu lan gui hd so quyét toan, dong thoi dé nghi Cong ty A c¢6 trach nhiém ky
hé so quyét toan theo ding quy dinh tai hop déng da ky. Lan gan nhat 13 vao ngay
05/02/2021. Tuy nhién, di quéa thdi han theo quy dinh tai hop dong va thong 1¢
chung trong hoat dong xay dung nhung phia Cong ty A khoéng c6 bat ctr phan hdi
nao vé viéc dong ¥ hay yéu cau chinh sira véi hd so quyét toan do Cong ty B 1ap.

Vé van dé bao hanh: Thoi han bao hanh theo quy dinh tai Diéu 6.6 Hop dong
da ky 13 24 thang ké tir ngay ky Bién ban nghiém thu hoan thanh cong trinh dua vao
str dung (ngay 25/06/2019) va s& chim dut ké tir ngdy 25/06/2021. Trong qua trinh
bao hanh dén nay, Cong ty A khéng c6 bat cr khiéu nai va thic mic gi vé van dé
bao hanh.

3. Qua trinh thuong luong va giai quyét tranh chip

Trong qué trinh thuc hién hai hop ddng néu trén, Coéng ty A nhiéu lan vi pham
nghia vy thanh toan theo quy dinh tai cac hop dong di ky. Cong ty B da nhiéu lan
lam viéc, d6n déc va tao diéu kién cho Cong ty A thanh toan cong no nhung khong
nhan dugc su hop tac cua Cong ty A. Cu thé, tinh riéng trong nim 2020, Céng ty B
d3 03 lan giri cong van yéu cau Cong ty A thuc hién thanh toan cong ng gdom:

+ Cong van yéu cu thanh toan lan 1 s6 38/2020/B ngay 12/03/2020;

+ Cong vin yéu cu thanh todn 1an 2 s6 52/2020/B ngay 19/03/2020;

+ Cong van yéu cu thanh todn 1an 3 s6 88/2020/B ngay 18/05/2020;

V6i mong mudn giai quyét moi tranh chip mot cach thién chi va 6n hoa, Cong
ty B d& nhiéu lan hop, thuong lugng véi dai dién Cong ty A. Tuy nhién, Cong ty A
khong c6 thién chi tra ng va c6 dau hiéu ¢b y chiém dung von nén hai bén thuong
luong khong thanh. Hanh vi chiém dung von trai phép véi gia tri 16n cua Cong ty A
khong chi xdm pham quyén, loi ich chinh dang ctia Cong ty B ma con gay thiét hai
1on va da day Cong ty B vao hoan canh vo cung kho khin sudt nhiéu nim qua.
Cong ty B tir mot doanh nghiép v6i quy mé hang tram nhan vién gio chi con vai
chuc nguoi. Tt mot doanh nghiép lam an c6 lai tré thanh con ng cua ngan hang, con
no cta cac nha thau khéc, tré thanh bi don trong nhiéu vu an khiac ma nguyén nhan
13 do bi chiém dung vén din dén khong c6 tién thanh toan cho dbi tac. Thiét hai do
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Cong ty A gay ra dbi voi Cong ty B 1a rat 16m.

Vi vdy, dé giai quyét dut diém tranh chip, Cong ty B budc phai khoi kién
Cong ty A ra Toa an nhan dan quan CG, thanh phd Ha Noi dé hudng tdi mot phan
quyét ¢ tinh bat budc thi hanh v&i hai bén.

4. Céc van dé yéu cau Toa an giai quyét

Theo don khoi kién va ban ty khai, Cong ty B yéu cau khoi kién dé nghi Toa
an xem xét giai quyét cac van dé sau:

4.1.Budc Cong ty cd phan A thanh toan ngay cho Cong ty ¢ phan B cac khoan
no goc, 1di cham thanh todn va phat vi pham theo Hop dong thi cong sd
01/2013/HP-XD ky két ngay 25/01/2013 giita Cong ty c6 phan A (chu dau tu) va
Cong ty c6 phan B (nha thau thi cong xdy dung) thi céng Du an chung cu A — VC
Towers. Cu thé nhu sau:

No gdc theo Bién ban dbi chiéu cong no: 88.787.642.857 VND
Lii cham thanh toan (9%/nam tam tinh tir 31/10/2019 dén ngay 9.348.244.150 VND
31/12/2020):
Phat vi pham hop dong: 10.654.517.142 VND
Téng: 108.790.404.149 VND

4.2 .Budc Cong ty cd phan A thanh toan ngay cho Céng ty co phan B cac khoan
no gdc, 1di cham thanh todn theo Hop dong s6 2002/2017/HDTC/LV-B ky ngay
02/03/2017 giita Cong ty c6 phan LV (Chu dau tu) va Cong ty co phan B (nha thau)
vé viéc thi cong Dy an Toa nha hon hop A LV. Cu thé nhu sau:

No gbc theo Bién ban dbi chiéu cong no: 15.892.238.250 VND

Lai cham thanh toan tam tinh (9%/nam tam tinh tir 31/10/2019 dén ngay 1.673.256.756 VND
31/12/2020):

Téng: 17.565.495.006 VND

*Tong gia tri ctia cac yéu cau khoi kién 1a: 126.355.899.155 VND (Bang chil:
Mot tram hai muoi sau ty, ba tram ndm muoi lam triéu, tdm tram chin muoi chin
nghin, mot trim nim muoi lim déng Viét Nam).

5. V& yéu cau khoi kién dén ngay 02/7/2021: Tuy nhién, ngay 02/7/2021, Cong
ty ¢6 phan B d3 c6 don yéu ciu rit mot phan yéu cau khai kién. Cu thé, Cong ty co
phan B xin rit yéu cau khai kién bj don — Cong ty c6 phan A phai thanh toan khoan
tién phat vi pham theo hop dong xay dung s6 01/2013/HD-XD ky ngay 25/01/2013
v6i gia tri 1a: 10.654.517.142 VND (Bang chir: Muoi ty, sdu trim nim muoi tu
tri¢u, nam tram muoi bay nghin, mot tram bdn muoi hai déng Viét Nam). Theo do,
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cac yéu cau khoi kién con lai nhu sau:

5.1. Budc Cong ty cd phan A thanh toan ngay cho Cong ty cd phan B cac
khoan ng gdc, 1di cham thanh toan theo Hop ddng thi cong sé 01/2013/HP-XD ky
két ngay 25/01/2013 giita Cong ty c6 phan A (chi dau tw) va Cong ty c6 phan B
(nha thau thi cong xay dung) thi cong Dy an chung cu A — VC Towers. Cu thé nhu
Sau.

No gdc theo Bién ban dbi chiéu cong no: 88.787.642.857 VND

Lai cham thanh todn (9%/ndm tam tinh tir 9.348.244.150 VND
31/10/2019 dén ngay 31/12/2020):

Tong: 98.135.887.007 VND

5.2. Budc Cong ty cd phan A thanh toan ngay cho Cong ty c6 phan B cac
khoan ng gbc, 14i cham thanh toan theo Hop ddng s6 2002/2017/HDTC/LV-B ky
ngay 02/03/2017 giita Coéng ty c6 phan LV (chi dau tu) va Cong ty c¢d phan B (nha
thau) vé viéc thi cong Du an Toa nha hdn hop A LV. Cu thé nhu sau:

No gbc theo Bién ban dbi chiéu cong no: 15.892.238.250 VND

Lai cham thanh toan tam tinh (9%/nam tam tinh tu 1.673.256.756 VND
31/10/2019 dén ngay 31/12/2020):

Tong: 17.565.495.006 VND

*Tong gia tri ctia cac yéu cau khoi kién 1a: 115.701.382.013 VND (Bing chit:
Mot tram mudi l[am ty, bay trdm linh mét tri€u, ba tram tdm muoi hai nghin, khong
tram mudi ba dong Viét Nam).

Ngoai ra, nguyén don con yéu cau vé 1i sudt thi hanh 4n nhu sau: Ké tir ngdy
tiép theo ctia ngdy xét xir so tham, Cong ty c6 phan A phai chiu khoan tién 13i cta
sO tién con phai thi hanh an theo murc 13i sudt quy dinh tai Piéu 357 va khoan 2
Diéu 468 B luat Dan sy ndm 2015.

Ngoai ra, nguyén don khong ¢ yéu cau gi khac.

Bi don va ngwoi dai dién cua bi don trinh bay:

Qua4 trinh giai quyét vu an, bj don Cong ty c6 phan A ving mit trong toan bo
qué trinh giai quyét vu an tir khi Toa an thy 1y vu 4n dén ngay 25/10/2021 méi c6
ngudi dai dién theo Gy quyén dén toa (Toa 4n md va hodn phién toa 1an thir nhét vao
26/10/2021) mac du bi don da duoc téng dat hop 1€ cac van ban t6 tung cua Toa an
theo quy dinh ctia phap luit, trong d6 c6 Quyét dinh yéu ciu cung cip tai liéu chimg
ctr s6 407/2021/QDCCTLCC ngay 01/7/2021.

Tai phién toa so tham:
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- Nguyén don Cong ty B trinh bay:

Nguyén don van giit nguyén cac yéu cau ctia minh dong thoi bd sung yéu cau
tinh 13i suat dén ngay 10/11/2021, cy thé nhu sau:

-Budc Cong ty A thanh todn ngay cho Cong ty B cac khoan no gbc, 13i chim
thanh toan theo Hop ddng thi cong sé 01/2013/HP-XD ky két ngay 25/01/2013
giita Cong ty A va Cong ty B thi cong Dy an chung cu A — VC Towers. Cu thé nhu
Sau.

No gbc: 88.787.642.857 VND

No 14i tinh dén 10/11/2021: 16.200.704.148 VND

Tong cong: 104.988.374.005 dong

-Budc Cong ty A thanh toan ngay cho Cong ty B cac khoan ng gbc, 1di cham
thanh toan theo Hop ddng sb 2002/2017/HPTC/LV-B ky ngay 02/03/2017 giita
Cong ty c6 phan LV va Cong ty B vé viéc thi cong Dy an Toa nha hdn hop A LV.
Cu thé nhu sau:

No gbc: 15.892.238.250 VND

No i tinh dén 10/11/2021: 2.899.789.225 VND

Tong cong: 18.792.027.475 dong

-Tong s tién no gdc, no 1di Cong ty A phai thanh toan tra Cong ty B theo Hop

ddéng thi céng sb 01/2013/HP-XD ky két ngay 25/01/2013 va Hop dong sb
2002/2017/HDTC/LV-B ky ngay 02/03/2017: 123.780.374.480 dong

Ké tir ngay tiép theo ciia ngay xét xir so tham, Cong ty A phai chiu khoan tién
131 cua sb tién con phai thi hanh 4n theo mbrc 14i suat quy dinh tai Diéu 357 va
khodn 2 Dicu 468 B luat Dan sy nim 2015.

Cong ty B giit nguyén yéu ciu rit mot phan yéu cau khoi kién nhu da trinh bay
trong qua trinh giai quyét vu 4n. Cuy thé, Cong ty B xin rut yéu cau khoi kién Cong
ty A phai thanh toan khoan tién phat vi pham theo hop dong xdy dung sb
01/2013/HD-XD ky ngay 25/01/2013 voi gid tri la: 10.654.517.142 VND (Muoi ty,
sdu trim nim muoi tu tridu, ndm trim mudi bay nghin, mot trim bén muoi hai dong
Viét Nam).

-Bi don Cong ty A trinh bay:

Céc bén c6 ky hop dong xay dung sé 01/2013/HP-XD ngay 25/01/2013 va cac
phu lyc kém theo, hop dong s6 2002/2017/HDTC/LV-B ngay 02/03/2017 va céc
phu luc kém theo nhu nguyén don da trinh bay va ding nhu cac hop dong va phu
luc hop dong ma bi don di ndp cho Tda an (ban sao cong ty). Cac bén di ky 79 bién
ban nghiém thu va 70 hoa don gia tri gia ting d6i v6i hop dong xdy dung sb
01/2013/HB-XD ngay 25/01/2013 va cac phu luc kém theo, 18 bién ban nghiém thu
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va 14 hoéa don gia tri gia ting d6i voi hop dong sé 2002/2017/HDTC/LV-B ngay
02/03/2017 va cac phu luc kém theo, bién ban d6i chiéu cong no ngay 02/11/2019
x4c nhan s6 no cua ting hop dong ding nhu nguyén don da trinh bay. Theo bién
ban ddi chiéu cong no ngay 02/11/2019 (ma nguyén don di ndp tda an ban sao),
Ccong ty A con ng Cong ty B sd tién no gbc 1a 88.787.642.857 ddng va
15.892.238.250 dong theo hai hop dong trén.

Céc cong trinh dugc thuc hién theo hop dong xay dung sb 01/2013/HD-XD ky
ngdy 25/01/2013 kém theo cac phu luc va hop dong sé 2002/2017/HPTC/LV-B ky
ngay 02/03/2017 kém theo cac phu luc déu da duoc nghiém thu va dua vao sir dung
theo dung cac bién ban nghiém thu nguyén don da ndop cho Toa an (ban sao).

Bi don xac nhén da dugc sao chyp cdc tai li€u ¢6 trong ho so.

Bi don ciing xac nhan céac cin hd ctia Chung cu A VC Towers va Toa nha hon
hop A LV da dugc nghiém thu va dua vao sir dung dang nhu céc bién ban nghi¢ém
thu hoan thanh cong trinh ban giao dua vao st dung ngay 01/12/2016 va ngay
25/6/2019 nhu nguyén don da ndp cho Toa an ban sao. 100% cac cu dan mua cac
can ho chung cu ctia hai toa nha trén d3 thanh todn day du tién theo thoa thudn trong
hop d6ng mua ban cin hd cho Cong ty A, d3 nhan ban giao cin ho va dua vao sir
dung (chung cu VC 1a tir ndm 2017 va chung cu ¢ tda nha LV la trong nam 2020).

Tuy nhién, bi don dé nghi Toa &n khong chép nhan toan bo yéu cau khoi kién
ctia nguyén don vi: Péi voi hop déng xiy dung s6 01/2013/HP-XD ky ngay
25/01/2013 va cac phu luc kém theo thi bi don di thanh toan theo dung Diéu 6 hop
d6ng, chi thanh toan 30% va con lai s& thanh toan theo Piéu 6.2.2 ctia hop dong khi
cac bén da ky thong nhit hd so quyét toan. Bi don di thanh toan sé tién qua 30%
theo thdéa thuan. Mat khac nguyén don con vi pham nghia vu bado hanh.

Con dbi voi hop dong sé 2002/2017/HDPTC/LV-B ky ngay 02/03/2017 thi bi
don di thanh toan 83,09% (hop dong 1a 90%). SO con lai theo Piéu 8 hop dong sé
dugc thanh toan khi cac bén ky thong nhat ho so quyét toan. Tuy nhién, bén nguyén
don chi gui hd so du thiao quyét toan cho bi don nén bi don chwa thanh toan phan
con lai. V& bao hanh, mic du cac van dé bao hanh c¢6 phat sinh du la rat nho nhu céac
bong dién... nhung nguyén don cting khong thuc hién nghia vu bado hanh.

Tai ban dn kinh doanh thwong mai so tham so 21/2021/KDTM-ST ngay
10/11/2021 cia Toa dn nhdn dan qudn CG, thanh phé Ha Ngi da xik:

Ap dung:

- Cdc Piéu 76, 80, 81, 107, 108, 109 Ludt xdy dung nam 2003.

- Cdc Piéu 113, 123, 138, 139, 140, 141, 143, 144 Ludt xdy dung nam 2014.
- Cdc Piéu 357, 370, 468 Bo ludt dan sw nam 2015.
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- Khoan 1 Diéu 30, diém b khodan 1 Piéu 35, diém a khodn 1 Piéu 39, khodan 1
Piéu 147, Diéu 244, cdc Diéu 271, 273, 278, 280 Bé ludt t6 tung dan su nam 2015.

- Nghi quyét 01/2019/NQ-HPTP ngay 11/01/2019 ciia Héi dong tham phdn
Toa dn nhdn dan Toi cao hwéng dan dp dung mét sé quy dinh ciia phdp ludt vé ldi,
ldi sudt, phat vi pham.

- Nghi quyét sé6 326/2016/UBTVOHI14 ngay 30/12/2016 ciia Uy ban thuong vu
Quoc Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung dn phi va
lé phi Toa an;

1. Chdp nhdn yéu cdu khéi kién cia Céng ty ¢é phan B déi véi Cong ty ¢6
phan A.

1.1 Bude Céng ty c¢é phan A phdi tra cho Céng ty c6 phdn B sé tién con no
theo hop dong xdy dwng s6 01/2013/HP-XD ngay 25/01/2013 Ia:

- No géc: 88.787.642.857 dong (tam muwoi tam ty, bdy tram tdm muroi bdy
triéu, sdu tram bén mwoi hai nghin, tdm tram nam mwoi bay dong).

- No 1di qud han tinh dén ngay 10/11/2021 la: 16.200.704.148 dong (mwoi sdu
1y, hai trdam triéu, bdy tram linh bon nghin, mét tram bén mwoi tdm dong)

* Tong cong: 104.988.347.005 dong (mét tram linh bon ty, chin tram tdm muroi
tam triéu, ba tram bon mwoi bdy nghin, khéng tram linh nam dong).

1.2 Bude Céng ty c¢é phan A phdi tra cho Céng ty c6 phdn B sé tién con no
theo Hop dong thi céng xdy dung céng trinh sé 2002/2017/HPTC/LV-B ngay
02/03/2017 la:

- No géc: 15.892.238.250 dong (mwoi ldm 19, tam trdm chin mwoi hai triéu,
hai tram ba muwoi tdm nghin, hai tram ndm mwoi dong).

- No' ldi qud han tinh dén 10/11/2021 la: 2.899.789.225 dong (hai ty, tam trdam
chin muoi chin triéu, bdy tram tdm muwoi chin nghin, hai tram hai muweoi lam dong).

- Tong cong: 18.792.027.475 dong (mwoi tam ty, bdy tram chin mwoi hai triéu,
khéng tram hai mwoi by nghin, béon tram bay muwoi lim dong).

*Tong sé tién ng goc, no lai Cong ty c6 phan A phdi thanh todn tra Céng ty c6
phdn B theo hop dong xdy dung sé6 01/2013/HP-XD ky ngay 25/01/2013 va Hop
dong thi céng xdy dung céng trinh sé6 2002/2017/HDTC/LV-B ngay 02/03/2017 Ia:
123.780.374.480 dong (mét tram hai mwoi ba ty, bdy tram tdm muoi triéu, ba tram
bay muwoi bon nghin, bén trdm tdm muoi dong).

2. Dinh chi xét xir doi véi mét phan yéu cau khéi kién ciia Cong ty Co Phéin B
vé yéu cau Cong ty cé phan A thanh todn khodn tién phat vi pham theo hop dong
xdy dwng s6 01/2013/HP-XD ky ngay 25/01/2013 l1a: 10.654.517.142 dong (mueoi
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ty, sau tram nam muwoi bon triéu, nam tram mwoi bay nghin, mot tram bon muoi hai
dong).

3. Vé an phi: Céng ty c6 phan A phdi chiu an phi kinh doanh thwong mai so
tham la: 231.780.374 dong (hai tram ba mwoi mét triéu, by tram tém muoi nghin,
ba tram bdy muwoi bon dong). Hoan tra cho Céng ty c¢é phan B s6 tién tam img dn
phi dd nép la: 117.170.000 dong (mdt tram muwoi bay triéu, mot tram bdy muwoi
nghin dong) theo bién lai thu tién tam img dn phi, 16 phi toa dn s
AA/2018/0021755 ngay 25/3/2021 cua Chi cuc thi hanh an dan sy qudn CG.

Ké tir ngay tiép theo ciia ngay xét xir so tham, Cong ty c6 phan A phdi chiu
khodn tién ldi ciia sé tién con phdi thi hanh dn theo mikc 1di sudt quy dinh tai Piéu
357 va khodn 2 Diéu 468 BJ ludt déan sw nam 2015.

Trieong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh dn
dan sw thi ngwoi dwoc thi hanh dn déan s, ngwoi phdi thi hanh dn ddn sw ¢é quyén
théa thudn thi hanh an, quyén yéu cau thi hanh dn, ti nguyén thi hanh dn hodc bi
cwdng ché thi hanh dn theo quy dinh tai cdc Piéu 6, 7 va 9 Ludt Thi hanh dn dén
sw; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tqi Piéu 30 Ludt Thi hanh dn
dan su.

An xir céng khai so tham, c6 mdt Céng ty ¢6 phan B va Céng ty c6 phan A
Céng ty cé phan B, Céng ty c6 phdn A ¢é quyén khéng cdo trong han 15 ngay ké tir
ngay tuyén an.

Khong ddng ¥ véi ban an so tham, Cong ty cd phan A khang cao dé nghi Toa
an cap phuc thim:

-Huy quyét dinh budc Cong ty c6 phin A phai tra cho Cong ty cd phan B sb
tién con no theo hop dong xay dung s6 01/2013/HP-XD ngay 25/01/2013 véi tong
s6 tién 14 104.988.347.005 dong (trong d6 no gbe 1a 88.787.642.857 dong va no i
qua han 13 16.200.704.148 dong).

-Huy quyét dinh budc Cong ty c¢b phan A phai tra cho Cong ty c6 phan B sb
tién con ng theo hop dong thi cong x4y dung cong trinh s6 2002/2017/HDTC/LV-B
ngay 02/03/2017 véi tong sb tién 1a 18.792.027.475 dong (Trong d6 no goc la
15.892.238.250 ddng va no 13i qua han 13 2.899.789.225 déng).

-Tinh lai an phi.

-Xem xét viéc Cong ty ¢ phan A chi tra tién cho Cong ty c6 phan B sau khi
hai bén giai quyét xong van dé hd so quyét toan ciing nhu can trir cong no ciia viée
bao hanh cong trinh.

Tai phién toa hom nay:

Nguyén don van giit nguyén yéu cau khoi kién va dé nghi Hoi dong xét xir
phic tham bac yéu cau khang cao cua bi don.
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Bi don dé nghi Hoi dong xét xtr phuc tham chip nhan ndi dung don khang cao.
Pai dién Vién kiém sat nhan dan thanh phé Ha Noi nhan xét va dé nghi:

- Vé tb tung: Toa an cap phic thim di tién hanh cac thu tuc t6 tung ding phap
ludt. Cac duong sy chdp hanh day du cac quy dinh cua phap luit.

- V& noi dung:

Pé nghi Hoi dong xét xtr 4p dung khoan 2 Diéu 308 cua Bo luat TS tung dan
su, chip nhan mot phan khang céo ctia Cong ty cb phan A, stra mdt phan ban 4n so
tham theo huéng: Budc Cong ty cd phan A phai tra cho Cong ty cd phan B sd tién
con ng theo hop dong thi cong xdy dung cong trinh s 2002/2017/HDTC/LV-B
ngay 02/03/2017 1a 16.325.772.912 dong (ng goc 11.194.071.350 ddng; 13i qua han
ciia no géc dén ngay 10/11/2021 la 2.042.534.662 dong; 5% gilt lai bao hanh
3.089.166.900 dong).

Tong sb tién no gbe, no 14i Cong ty c¢d phan A phai thanh toan tra Cong ty cb
phan B theo hop dong xay dung sd 01/2013/HP-XD ngay 25/01/2013 va hop dong
thi cong xdy dung cong trinh sd 2002/2017/HPTC/LV-B ngay 02/03/2017 Ila:
121.314.119.917 dong (ng gdc cua 02 hop dong 1a 99.981.714.207 dong; 14i qua
han tinh dén ngay 10/11/2021 ctia 02 hop dong 1a 18.243.238.810 dong; 5% giir lai
bao hanh ctia hop dong s6 2002/2017/HDTC/LV-B 1a 3.089.166.900 dong). Stra lai
s6 tién an phi kinh doanh thwong mai so tham ma Cong ty c¢6 phan A phai chju. Céc
noi dung khac cta ban an so thim duoc gilt nguyén.

Do khang cdo ctia Cong ty ¢ phin A dugc chdp nhan mot phan, nén Cong ty
¢ phan A khéng phai chiu an phi kinh doanh thwong mai phtc thim.

NHAN PINH CUA TOA AN:

Cin clr vao cac chimg cwr, tai liéu do cac bén duong su cung cip va Toa an thu
thap duogc trong qua trinh tién hanh td tung, sau khi da duogc tham tra cong khai tai
phién toa. Cin ctr vao két qua hoi va tranh tung tai phién toa, Hoi dong xét xir nhan
thiy:

[1] - V& thu tuc t6 tung:

Pon khang cdo ctia Cong ty cd phan A duoc ndp trong thoi han luat dinh va da
ndp tién tam Gmg an phi phiic tham nén hop 1.

- V& quan hé phap luat va tham quyén giai quyét:

Tranh chap giira COng ty c6 phan B vdi Cong ty cd phan A phat sinh tir hop
dé)ng xay dung, nén dugc xac dinh la tranh chép kinh doanh thuong mai.

Bi don 1a Cong ty c¢6 phan A co dia chi tai sé 107, phd NPS, phudng DVH,
quan CG, thanh phé Ha Noi, nén Toa 4n nhan dan quan CG, thanh phd Ha Noi giai
quyét vu an theo trinh ty so tham 1a ding tham quyén
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[2] - V& nodi dung khang cdo, Hoi ddng xét xir nhan thiy nhu sau:

[2.1] Ngay 25/01/2013 Cong ty cd phan A va Cong ty ¢ phan B di ky két hop
dong xay dung s6 01/2013/HP-XD va cac phu luc kém theo v&i ndi dung Cong ty
cd phan A (chu dau tu) giao cho Cong ty c6 phan B (nha thiu) thuc hién thi cong
xay dung cong trinh chung cu A VC Towers c6 dia chi tai 16 CT1 Khu dé thi méi
VC, Hb, Ha Noi.

Sau khi hoan thanh cong trinh ngay 01/12/2016 Cong ty ¢ phan A, Cong ty ¢
phan X (don vi tu van thiét k&), Cong ty T 191 (don vi tu vAn giam sat) va Cong ty
co phan B d tién hanh ky bién ban nghiém thu hoan thanh cong trinh ban giao dua
vao sir dung. Theo ndi dung bién ban nghiém thu, cic bén lién quan da dong y
nghiém thu toan bo khéi lugng céng viéc do Cong ty cd phan B thuc hién voi danh
gia: “Chat luong cong trinh do Cong ty cd phan B thi cong dat yéu ciu vé chat
luong, theo ho so thiét ké thi cong nhitng thay d6i da dugc chu dau tu phé duyét, da
veé 0 lugng. Tuan thu cac ti€u chuén, quy chuan Viét Nam hién hanh”.

Trong qué trinh thi cong, hai bén da tién hanh ky 79 bién ban nghiém thu khéi
luong va gia tri cong viéc hoan thanh voi tong gia tri 1a 383.555.677.000 dong va
tuong tng voi gia tri khdi luong cong viée duoc nghiém thu Cong ty c6 phian B da
xuét 70 hoa don gia tri gia ting.

Ngay 02/11/2019 hai bén di ky bién ban dbi chiéu cong no xac nhan Cong ty
cd phin A d3 thanh toan cho Céng ty cd phan B sd tién 294.768.034.398 dong. S6
tién con lai Cong ty cd phan A phai tra cho Cong ty cb phan B 1a 88.787.642.857
ddng.

Theo quy dinh tai diém 6.2.2 va diém 6.2.3 khoan 6.2 Diéu 6 ctia hop dong xay
dung s6 01/2013/HP-XD quy dinh vé tién d6 thanh toan: “sau khi cong trinh hoan
thanh, da dugc nghi€ém thu dua vao str dung, chu d4u tu va nha thau cin cir vao cac
quy dinh ctia Nha nuéc, hop ddng kinh té, cac phu luc hop dong (néu cb) va cac quy
dinh hién hanh cua Nha nudc dé quyét toan va thanh 1y hop dong theo quy dinh.
Bén A thanh toan cho nha thiu dén 95% gia tri quyét toan hop dong, 05% gia tri
con lai duoc gifr lai dé bao hanh cong trinh va s& dugc thanh toan khi hét thoi han
bao hanh cong trinh hodc c6 bao ldnh bao hanh cong trinh ctia NH hodc to chtc tin
dung noi nha thau c6 quan hé; H) so thanh todn gdm: Bién ban nghiém thu, ban gia
dé nghi thanh toan va gidy dé nghi thanh toan ctia nha thau, hoa don gia trj gia ting
tuong tng v4i gid tri & nghi thanh toan, bién ban thanh 1y hop dong va cac bién
ban ¢6 lién quan khac (néu c6)”.

Nhu vay, theo quy dinh néu trén, Coéng ty c6 phan B di hoan thanh nghia vu
ctia hop dong, guri bd ho so thanh toan cho Cong ty c¢6 phan A va yéu cau Cong ty
¢ phan A phai thanh toan 1a ding nhu thoa thuan cac bén da ky trong hop dong. Do
d6, Cong ty ¢ phan A phai c6 nghia vy thanh toan cho Cong ty ¢ phan B dén 95%
gid tri quyét toan cta hop ddng, con 05% gia tri hop dong Cong ty cd phan A dugc
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quyén giir lai & bao hanh cong trinh. Mic du trong hop dong cac bén khong c6 thoa
thudn vé thoi gian bao hanh céng trinh nhung theo quy dinh tai Piéu 82 Luat xay
dung nim 2003 va Piéu 35 Nghi dinh s6 46/2015/ND-CP ngay 12/5/2015 thi thoi
gian bdo hanh cong trinh khong it hon 24 thang. Nhu vay, cong trinh dugc nghiém
thu hoan thanh ban giao dua vao str dung tir ngay 01/12/2016 s& hét thoi gian bao
hanh vao ngay 01/12/2018.

Theo bi don trinh bay, ngay 24/10/2018 Céng ty c¢b phan A c6 coéng vin sb
117/2018/CV-AVC vé viéc bao hanh cac hang muc dy an A VC gui Cong ty cb
phan B nhung khong c6 tai liéu ndo trong hd so thé hién Cong ty c6 phan B di nhan
dugc cong van sd 117/2018/CV-AVC va tai phién toa dai dién nguyén don ciing
khong thira nhan d3 nhan dugc cong vin sd 117/2018/CV-AVC ciia Cong ty cb
phan A vé van dé bao hanh cong trinh. Hoi dong xét xir phuc thim da tam nging
phién toa dé yéu cau Cong ty c6 phan A cung cip tai liéu chimg ctr vé viéc stra chira
bao hanh cong trinh thuéc dy an A VC nhung Cong ty c¢d phan A khong cung cap
dugc nhirng chirng cir ching minh nhirng sai so6t gdy hu hong cong trinh trong qua
trinh hai ndm dugc bao hanh. Vi vy, Cong ty ¢d phan A di thanh toan cho Cong ty
cO phan B 294.768.034.398 dong (chua du 95% gia tri quyét toan cua hop dong),
con no lai 88.787.642.857 déng la vi pham nghia vu thanh toan.

V& 14i suat chim thanh toan: Céng ty ¢ phan B yéu cau Cong ty c6 phin A
phai thanh toan tién 14i tir ngay 31/10/2019 dén ngay 10/11/2021 ctia sd tién chua
thanh toan 88.787.642.857 ddéng v6i muc 13 sudt qua han 9%/mim la
16.200.704.148 ddng di thip hon theo quy dinh tai diém d khoan 2 Diéu 42 Nghi
dinh 48/2010 ngay 07/5/2010 cta Chinh Phu va theo quy dinh Piéu 81 Luat Xay
dung ndm 2003 thi thoi gian thanh toan tién khong qua 12 thang ké tir ngdy nghiém
thu cong trinh dwa vao st dung (01/12/2016). Nguyén don chi yéu ciu tinh 1ai tir
ngay 31/10/2019 véi mie 14i suat thap hon quy dinh cta phap luat hién hanh d3 thé
hién thién chi v6i bi don. Do vdy, 4n so thAm xac dinh hop dong s6 01/2013/HD-
XD bi don phai tra nguyén don sé tién gbc 88.787.642.857 dong va sb tién lai
16.200.704.148 dong 1a dung.

[2.2] Ngay 02/3/2017 Céng ty co phan LV (viét tat 1a Cong ty LV) va Cong ty
co phan B di ky két hop ddéng thi cong xdy dung coéng trinh sd
2002/2017/HDTC/LV-B va kém theo 01 phu luc hop dong. Theo d6, Cong ty LV
(v6i tu cach 1a chil dau tu) giao Cong ty cd phan B (v6i tu cach nha thau) thuc hién
thi cong xay dung cong trinh.

Ngay 21/8/2017 Uy ban nhan dan thanh phé Ha Noi ban hanh quyét dinh sb
5771/QD-UBND cho phép Cong ty LV chuyén nhuong toan bo du 4n toa nha hdn
hop A LV cho Cong ty c6 phan A.

Ngay 20/9/2017 Céng ty LV va Céng ty c¢d phan A ky hop dong chuyén
nhuong toan bo du an toa nha hdon hop A LV.
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Pé hoan thanh viéc chuyén nhuong du 4n theo quyét dinh néu trén, Cong ty cb
phan A phai nhin chuyén giao, ké thira toan bo nghia vu ctua Cong ty LV phét sinh
tir dy 4n toa nha hdn hop A LV. Cin ctr & nghi cua Cong ty cd phan A va Cong ty
LV, ngay 21/9/2017 Coéng ty cb phan B ddng ¥ hd trg ky két Bién ban thoa thuan ba
bén sé 17/2017/BBCK/A-L-B va Phy luc hop dong sé 02 dé ghi nhan viéc Cong ty
cd phﬁn A V61 tu cach 1a bén nhan chuyén nhuong du an s€ ké thira va tiép tuc thuc
hién toan bd nghia vu ctia Cong ty LV phat sinh tir hop dong thi cong xay dung
cong trinh sb 2002/2017/HDTC/LV-B ngay 02/3/2017 va cac phu luc kém theo.
Viéc Cong ty cd phan A ké thira va thuc hién tiép cac nghia vu ctia Cong ty LV I3
hoan toan phu hop theo quy dinh tai Diéu 370 Bo luat Dan sy 2015 vé chuyén giao
nghia vu.

Sau khi hoan thanh céng trinh, ngay 25/6/2019 Cong ty c6 phan A, Cong ty co
phan T tu van va dau tu, Cong ty c6 phan xay dung dan dung va cong nghiép Viét
Nam va Cong ty c6 phan B da tién hanh cung ky bién ban nghiém thu hoan thanh
cong trinh ban giao dua vao st dung du 4an tda nha hén hop A LV. Ngay
02/11/2019 Cong ty c6 phan A va Cong ty co phan B cung ky Bién ban d6i chiéu
cong no. Tuong tng véi khdi lwong cong viée duge nghiém thu Cong ty c6 phan B
da xuat 14 hoa don gia tri gia ting v6i tong gia tri 93.963.338.000 dong (trong d6
bén B d4 thanh toan cho bén A 13 78.071.099.750 dong; bén B con phai thanh toan
cho bén A 1a 15.892.238.250 dong).

Theo diém 8.3.2 khoan 8.3 Piéu 8 Hop ddng sé 2002/2017/HDTC/LV-B vé
gia hop dong va thanh toan quy dinh: “sau khi céng trinh hoan thanh, di duogc
nghiém thu dua vao sir dung, bén A va bén B can ctr vao cac quy dinh cia Nha
nuée, hop dong thi cong xay dung, cac phu luc hop déng (néu c6) va cic quy dinh
hién hanh ctua Nha nuéc dé quyét toan va thanh 1y hop dong theo quy dinh. Bén A
thanh todn cho Bén B dén 95% gia tri quyét toan hop dong, 05% gia tri con lai dugc
giit lai dé bao hanh cong trinh va s& dugc thanh toan khi hét thoi han bao hanh cong
trinh hoac c6 bao lanh bao hanh cong trinh cia NH theo quy dinh”.

Nhu vay, theo quy dinh trén, Cong ty c6 phan B d hoan thanh nghia vu cta
hop ddng, giri bd hod so thanh toan cho Cong ty cd phan A va yéu cau Cong ty cd
phan A phai thanh toan 1a dung nhu thoéa thudn cac bén di ky trong hop dong,
nhung Cong ty ¢6 phin A méi chi thanh toan 78.071.099.750 dong chua dén 95%
gid tri quyét toan cta hop dong 1a vi pham nghia vy thanh toan. An so thim xac
dinh Cong ty c¢6 phan A con ng Cong ty cd phan B sb tién gdc 15.892.238.250 dong
la c6 can cu.

Vé 1di do cham thanh toan: Trong hop dong hai bén da thoa thudn sau khi ban
giao cong trinh dua vao st dung, bi don duoc gitr lai 5% dé bao hanh va phai thanh
toan cho nguyén don 95% gia tri cong trinh 13 89.265.171.100 dong. Bi don méi
thanh toan cho nguyén don 78.071.099.750 ddng, nén con thiéu 11.194.071.350
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ddng. Do nguyén don khong thuc hién day du viéc bao hanh nén bi don chi phai
chiu 14i sudt trén s6 tién chwa thanh toan 13 11.194.071.350 dong.

Nguyén don yéu cau muirc ldi suit 9%/mam va thoi gian tinh tr ngay
31/10/2019 dén ngay 10/11/2021 1a phu hop va thip hon so véi quy dinh tai khoan
2 Piéu 43 Nghi dinh 37/2015/ND-CP ngay 22/4/2015 va cac diéu 357, 468 ctia Bo
luat Dan sy nén ghi nhan. Do d6, bi don phai chiu tién 14i do cham thanh toan 1a
2.042.534.662 dong.

Téng ca gbc va 1ai coa hop ddéng s6 2002/2017/HDTC/LV-B Ia
17.934.772.912 ddng.

Vé viéc bao hanh cong trinh, theo nhu Bién ban nghiém thu hoan thanh cong
trinh ban giao dua vao st dung hai bén ky ngay 25/6/2019 thi ngay hét han bao
hanh cong trinh theo quy dinh tai khoan 6.6 Diéu 6 ctia hop dong 1a ngay 25/6/2021.
Trong thoi gian nay, Cong ty ¢6 phan A c6 gui cac vin ban va hinh anh kém theo
cho Cong ty c6 phan B vé viéc bao hanh cac hang muyc tai Toa nha hdén hop A LV
(c6 kém theo phiéu giri ctia Viettelpost). Theo trinh bay ctia Cong ty c6 phan A, thi
Cong ty c6 phan B khong tién hanh bao hanh.

Tai cap so tham, Toa an da c6 Quyét dinh yéu cau cung cap tai liéu, chimg ctr
s6 407/2001/QDCC-TLCC ngay 01/7/2021 téng dat hop 18 cho bi don nhung bi don
chi xuét trinh tai phién toa ban pho t6 dong dau ctia Cong ty va thoi diém giao ndp
khong dung quy dinh ctia phap luat. Bi don ciing khong c6 don yéu ciu phan t6 vé
cac yéu cau bao hanh cong trinh, nén cdp so thim khong xem xét giai quyét 1a dung.

Tai cap phac thim, bi don di xuét trinh ban pho t6 déng dau ctia Cong ty hop
ddng kinh té s6 1904/2021/HPKT/A-GH ngay 19/04/2021 va hop dong kinh té sb
1511/2021/HPKT/A-GH ngay 15/11/2021 giita Cong ty cd phan A vdi Cong ty cd
phan G, hoa don gié tri gia ting s6 147 ngay 26/7/2023 ctia Cong ty ¢ phan G véi
s6 tién 382.673.500 dong va hoa don gia tri gia ting s 146 ngdy 26/7/2023 cta
Cong ty ¢6 phan G véi sd tién 227.213.800 dong, thé hién Cong ty A da thué Cong
ty ¢co phan G dén sira chita bao hanh cong trinh. Tai phién tdoa hém nay, nguyén don
va bi don da tu thoa thuan va théng nhat nhu sau: nguyén don thanh toan cho bi don
s6 tién trén hai hoa don gia tri gia ting 1a 609.887.300 dong va hd tro cho bi don
thém 1.000.000.000 dong vé viéc sta chita bao hanh cong trinh. Xét su tu thoa
thudn gitra nguyén don va bi don 1a hoan toan tu nguyén, dung phap luat nén ghi
nhan.

Béc cac ndi dung khang cdo khac cta bi don.

Tt nhung phan tich trén va theo dé nghi cua vi dai dién Vién ki€ém sat, HO1
dong xét xur chap nhan mot phan khang cdo cua bi don, stra mdt phan ban an so
tham.
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Vé an phi: Do stra 4n so thim, nén nguoi khang cao khong phai chiu 4n phi
kinh doanh thuong mai phtic tham.

Tur nhitng nhdan dinh trén.
Can ct Diéu 308 Bo luat T tung dan sy nam 2015.
QUYET PINH
Ap dung Diéu 30; Diéu 37; Diéu 38; Diéu 148 cua Bo luat TS tung dan su
Ap dung cac Piéu 76, 80, 81, 107, 108, 109 Luat Xay dyng ndm 2003.

Ap dung cac Didu 113, 123, 138, 139, 140, 141, 143, 144 Luat Xy dung nim
2014

Ap dung cac Diéu 357, 370, 468 Bo luat Dan sy nam 2015.

Ap dung Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cuia Hoi dong tham
phan Toa an nhan dan Téi cao huéng din ap dung mot sd quy dinh ctia phap luat vé
1, 13i suit, phat vi pham.

Ap dung Nghi quyét sé 326/2016/UBTVQHI4 ngay 30 thang 12 nim 2016
cua ij ban thuong vu Quéc héi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly
va st dung an phi va 1€ phi Toa an.

Xur:

- Chap nhan mdt phan khang cdo cta Cong ty cd phan A

- Stra mot phan ban an kinh doanh thuong mai so tham s6 21/2021/KDTM-ST
ngay 10/11/2021 ctia Toa n nhan din quan CG, thanh phd Ha Noi va xt nhu sau:

1. Chap nhan yéu cau khai kién cta Cong ty c6 phan B dbi voi Cong ty co
phan A.

1.1. Budc Cong ty co phan A phai tra cho Cong ty c6 phan B s tién con no
theo hop dong xay dung s6 01/2013/HD-XD ngay 25/01/2013 la:

- No gdc: 88.787.642.857 dong
- No 14i qué han tinh dén ngay 10/11/2021 1a: 16.200.704.148 ddng
* Tong cong: 104.988.347.005 dong

1.2. Budc Cong ty cd phan A phai tra cho Cong ty ¢6 phan B s tién con no
theo hop dong thi cong xay dung cong trinh sé 2002/2017/HDTC/LV-B ngay
02/03/2017 la:

- No gbc: 15.892.238.250 dong
- No 13i qua han tinh dén ngay 10/11/2021 1a: 2.042.534.662 ddng
Tong cong: 17.934.772.912 dong
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Ghi nhan su tu thoa thuin gitra nguyén don va bi don vé viéc nguyén don
thanh todn cho bi don s tién trén hai hoa don gia tri gia ting 1a 609.887.300 dong
va hd trg cho bi don thém 1.000.000.000 déng vé viéc stra chita bao hanh cong
trinh.

Déi trir nghia vu, Cong ty cd phan A phai thanh toan tra Cong ty cd phan B
theo hop ddng xay dung sé 01/2013/HP-XD ngay 25/01/2013 va hop dong thi cong
xay dung cong trinh s6 2002/2017/HDTC/LV-B ngay 02/03/2017 tng sd tién no
gdc va no 1ai 1a: 121.313.232.617 dong

Ké tir ngdy c6 don yéu cau thi hanh an ciia ngudi duge thi hanh an (d6i voi cac
khoan tién phai tra cho ngudi duoc thi hanh an) cho dén khi thi hanh 4n xong, bén
phai thi hanh 4n con phai chiu khoan tién 13i ciia s6 tién con phai thi hanh &n theo
muc 13i suit quy dinh tai biéu 357, Diéu 468 cia B luat Dan sy nam 2015, trur
truong hop phéap luat c6 quy dinh khac.

2. Pinh chi xét xtr ddi voi mot phan yéu cau khoi kién ctia Cong ty c6 phan B
vé yéu ciu Cong ty co phan A thanh toan khoan tién phat vi pham theo hop dong
xay dung s6 01/2013/HP-XD ky ngay 25/01/2013 1a: 10.654.517.142 dong.

3. V& an phi so tham:

-Cong ty c6 phin A phéi chju 4n phi kinh doanh thuong mai so tham 1a:
229.313.232 ddng.

-Hoan tra cho Cong ty c¢b phan B s tién tam Gmg an phi da ndp 1a 117.170.000
ddng theo bién lai thu tam Gng an phi, 1& phi Toa an s6 AA/2018/0021755 ngay
25/3/2021 tai Chi cuc thi hanh 4n dan sy quan CG, thanh ph Ha Nbi.

4. V& an phi phac tham:

Hoan tra Cong ty cd phan A sd tién tam Ung an phi phtc thim (d3 ndp) 1a
2.000.000 dong theo bién lai thu tam tUng 4an phi, 1& phi Toa an sb
AA/2020/0018065 ngay 27/12/2021 tai Chi cuc thi hanh an dan sy quan CG, thanh
phé Ha Noi.

Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan su thi ngudi duoc thi hanh an din sy, ngudi phai thi hanh an dan sy c6 quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh an dan su;
thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan
su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.
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Noi nhan: - 5 , ” , N
“VKSND tp Ha Noi: TM. HQI PONG XET XU PHUC THAM

- CCTHADS quén CG, tp Ha Noi; Tham phan - Chi toa phién toa
- TAND quan CG, tp Ha Noi;

- Cac duong sy;

- Luu Hb so vu an.

Nguyén Thai Son
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