TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Doc 1ap - Tu do - Hanh phuc

Bén 4n s6: 04/2019/KDTM-PT
Ngay 30-01-2019
V/v tranh chap hgp dong bao hieém

] ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- VGi thanh phan Hpi dong xét xir phiic thdm gom c6:

Thém phan - Chii toa phién toa: Ba Vii Thi Thu Ha

Cdc Tham phan: Ba Vii Thi Thanh Van

Ba Tran Thu Huong

- Thw ky phién toa: Ba Nguyén Thi Hang - Tham tra vién Toa an nhan dan
thanh phd Hai Phong.

- Pgi di¢n Vién Kiém sdt nhin din thanh phé Hai Phong tham gia phién
tda: Ba Pham Thi Hong Thuy - Kiém sat vién.

Ngay 30 thang 01 nam 2019, tai tru s& Toa an nhan dan thanh phd Hai
Phong, xét xtr phiic tham cong khai vu an thu 1y s6 29/2018/TLPT-KDTM ngay 17
thang 12 nam 2018 vé viéc tranh chap hop dong bao hiém.

Do Ban 4n kinh doanh thuong mai so tham sé 10/2018/KDTM-ST ngay 18
thang 10 nam 2018 cta Toa an nhan dan quan NQ, thanh phd Hai Phong bi khang
cao, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xt phiic tham s6 97/2019/QD-PT ngay 07
thang 01 nam 2019 va Quyét dinh hodn phién toa sé 240/2019/QP-PT ngay 21
thang 01 nam 2019, gitra cac duong su:

- Nguyén don: Cong ty TNHH DVVTBSH:; dia chi tru s: S6 57/16 duong
vong VM, phudng VM, quan NQ, thanh phd Hai Phong;

Nguwoi dai dién hop phdp cia nguyén don: Ong Nguyén Van H, chuc vu:
Giam dbc cong ty; co mit.

Nguoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ong Nguyén MH,
Luat su Van phong Luat su NM, Doan Luat su thanh phé Hai Phong; c6 mat.

- Bi don: Téng Cong ty BHBV; dia chi try so: S6 104 duong THD, phuong
CN, quan HK, thanh phé Ha Noi. Chi nhanh tai Hai Phong: Cong ty BVHP, dia chi
tru s&: S6 24 duong PBP, phuong MT, quan NQ, thanh pho Hai Phong.



NQuoi dai dién hop phap cua bi don:

Ba Truong Thanh Th, chirc vu: Pho Giam dbc Ban phéap ché va kiém tra noi
bd; c6 mat.

Ba Pd Thi Phuong A, chic vu: Pho Giam déc Ban Giam dinh bdi thudng
hang hai; c6 mat.

Ong Pd Hoang Kh, chirc vu: Truéng phong Tau thuy - BVHP; c6 mit.

Ong Hoang Phi C, chtc vu: Phé Truéng phong Tau thuy - BVHP; véng
mat.

Ba Nguyén Cam Tu, chire vu: Chuyén vién Ban phap ché va kiém tra ndi bo;
cO mat.

(Theo Vin ban uy quyén s6 9076/UQ-BHBV ngay 28/01/2019 cua Tong
Giam doc - Tong Cong ty BHBV).

- Ngwoi ¢é quyén loi, nghia vu lién quan: Cong ty CTTC | - Ngan hang
NNPTNT Viét Nam (viét tat 1a Cong ty CTTC 1), dia chi tru s¢: S6 4 duong PNT,
phuong TT, quan B, thanh phd Ha Noi. Chi nhanh CTTC | - thanh phd Hai Phong,
dia chi try s¢: L6 14A duong LHP, quan HA, thanh phb Hai Phong.

Ngueoi dai dién hop phdp ciia nguoi cé quyén loi, nghia vu lién quan: Ong
Duong Thanh S, chitc vu: Pho Giam doc Chi nhanh CTTC | - thanh phd Hai Phong
(theo Vin ban uy quyén s6 319/ALCI-KD ngay 03/8/2018 ctia Cong ty CTTC I);
cO mat.

- Ngueoi khdng cdo: Bi don 1a Tong Cong ty BHBV.
- Vién Kiém sdt khang nghi: Vién Kiém sat nhan thanh phd Hai Phong.

NOI DUNG VU AN:

Tom tat noi dung vu an, quyét dinh cua Toa dn cdp so tham, noi dung khang
cao cua bi don:

Ngay 15/12/2014 Chi nhanh CTTC | - thanh phé Hai Phong (viét tit 1a Chi
nhanh cho thué tai chinh I) va Céng ty TNHH DVVTBSH (viét tit 1a Cong ty SH)
ky Hop ddng cho thué tai chinh s6 06/2014/ALCIHP dbi vé6i con tau “SH 26 -
ALCI”. S tién cho thué 3.487.501.935 dong, thoi han cho thué 1a 72 thang tir ngay
15/12/2014 dén ngay 15/12/2020, 14i suat va thoi gian thanh toan duoc hai bén
thoa thuan trong hop dong, tai san thué phai duoc mua bao hiém trong sudt thoi
gian thué tai chinh.

Ngay 27/4/2017 Cong ty SH, Chi nhanh CTTC | - thanh phb Hai Phong va
Cong ty BHBVHP (viét tit 1a BVHP) clng thoa thuan ky Hop dong Bao hiém s
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TCT.TB.17.HD 110 vé bao hiém than tau va trach nhiém dan su chu tau bién d6i
v6i tau SH 26 - ALCI. Theo d6 BVHP da cip Don bdo hiém than tau SH 26-ALCI
s6 807579 ngay 27/4/2017 va Gidy chimg nhan bao hiém trach nhiém dan sy chu
tau cAp ngay 27/4/2017. Noi dung véi cac diéu khoan co ban nhu sau:

- Nguoi bao hiém: Cong ty BHBVHP (bén A);

- Ngudi duoce bao hiém: Cong ty SH 1a don vi khai thac tau bién (bén B) va
Chi nhanh CTTC | - thanh phé Hai Phong 14 chu s hitu tai san (bén C);

- P6i tuong bao hiém: Tau SH 26-ALCI. Sb tién bao hiém than tau Ia
6.620.000.000 déng; s6 tién bdao hiém trach nhiém dan sy chu tau bién:
2.000.000.000 dong; thoi han bao hiém tir 00 gid 00 ngay 03/5/2017 dén 23 gidr 59
ngay 02/5/2018; phi bao hiém: phi bao hiém than tau 1a 52.960.000 dong, phi bao
hiém trach nhiém dan sy 1a 32.643.000 dong, tong s phi dd bao gdm thué gia trj
gia tang 13 94.560.300 dong.

- Thoi han thanh toan Phi bao hiém:

+ Phi bao hiém trach nhiém dan sy cta chu tau duogc chia 1am 02 ky: Ky 1 1a
ngay 01/6/2017, so tién thanh toan 1a 17.953.650 dong; ky 2 1a ngay 02/11/2017,
sb tién thanh toan 1a 17.953.650 déng;

+ Phi bao hiém than tau chia lam 4 ky: Ky 1 vao ngay 01/6/2017, s tién
thanh toan 1a 14.564.000 dong; ky 2 vao ngay 02/8/2017, s6 tién thanh toan la
14.564.000 dong; ky 3 vao ngay 02/11/2017, sb tién thanh toan 1a 14.564.000
dong; ky 4 vao ngay 02/02/2018, s tién thanh toan 1a 14.564.000 dong.

- Nguoi thy hudng quyén loi bao hiém: Ngudi thy huong boi thuong thude
trach nhiém don bao hiém than tau trong moi truong hop 1a bén C (Chi nhéanh
Cong ty CTTC | - Thanh phé Hai Phong). Nguoi thu hudng boi thuong thudce trach
nhiém dan sy chu tau trong moi truong hop 1a bén B (Cong ty TNHH DVVTBSH).

Trong qud trinh gidi quyét vu dn va  tai phién toa so tham, nguoi dai dién
hop phdp ciia nguyén don va nguoi bdao vé quyén va loi ich hop phdp ciia nguyén
don thong nhat trinh bay:

Thuc hién hop dong bao hiém, Cong ty SH da thanh toan phi bao hiém trach
nhiém dan su ky 1 va phi bao hiém than tau ky 1, ky 2 cho BVHP. Déi véi phi bao
hiém trach nhiém dan sy ky 2 va phi bao hiém than tau ky 3 c6 han dong ngay
02/11/2017. Theo quy dinh tai cic diém 6.5.2, diém 6.5.3 cua Piéu 6 cia Hop
d6ng Bao hiém “Trudc thoi han thanh todn phi bao hiém 10 ngay, Bén A c¢é nghia
vu théng bdo bang vin ban cho Bén B/Bén C biét thoi han déng phi va sé phi bao
hiém phai thanh todn dé cac bén sdap xép viéc thanh todn phi bdo hiém ding han
theo quy dinh trong hop dong nham bdo dam hiéu luc cia hop dong bdo hiém.
Trong truong hop Bén A khéng théng bdo nhw théa thudn dan dén viéc dong phi
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bdo hiém khong ding thoi han quy dinh trong hop dong thi Bén A phdi chiu trach
nhiém va Hop dong van cé hiéu lec phdp ludt.

6.5.3 Trong thoi han thanh todn phi bio hiém néu Bén B chua thanh todn
cho Bén A thi Bén C c6 trdach nhiém tam vmg thanh todn ddy di s6 phi cia chu ky
do thay Bén B cho Bén A

Nhu vay trude thoi han thanh toan phi 10 ngay bén A ¢6 nghia vu thong bao
bang van ban cho bén B va bén C biét thoi han dong phi bao hiém va s tién dong
phi. Tuy nhién, BVHP da khong thuc hién ding nghia vu cua bén A theo quy dinh
ciia Hop dong, cu thé: BVHP thong bao vao ngay 01/9/2017 tirc 1a trude thoi han
thanh toan phi 62 ngay, trong khi Hop dong quy dinh 13 trudc thoi han thanh toan
phi bao hiém 1a 10 ngay; Thong bao thu phi bao hiém ciia BVHP chi dugc giri cho
Cong ty SH (bén B) ma khong gui thong béo déng phi bao hiém cho Chi nhanh
Cong ty CTTC |, thanh ph6é Hai Phong (bén C) nén bén C khong biét dé thanh
toan thay cho Bén B. Do bén A khong thuc hién diing nghia vu thong bao nén bén
A phai chiu trach nhiém va Pon bao hiém van c6 hiéu luc phap luat.

Sau khi c6 thong bao dong phi vao ngay 01/9/2017, BVHP da lap va xuat
hoa don thu phi VAT s 0005629 ngay 05/9/2017 ddi v4i phi bao hiém than tau
bién ky 3 va phi bao hiém trach nhiém dan sy chi tau bién ky 2 cta tau SH 26 cho
Cong ty SH. Theo quy dinh tai khoan 2 Piéu 16 Thong tu s6 39/2014/TT-BTC
ngay 31/3/2014 cua Bo tai chinh quy dinh: “Ngay 1ap hoa don d6i voi ban hang
hoa 1a thoi diém chuyén giao quyén so hitu hodc quyén sir dung hang hoa cho
nguodi mua, khong phan biét da thu duoc tién hay chua thu duoc tién”. BVHP d3
1ap va xuat hoa don VAT thu phi 1a cin ¢t ching minh BVHP d3 hoan thanh viéc
cung cap bao hiém cho Cong ty SH, tirc BVHP di cho Cong ty SH no phi bao
hiém. Viéc nay hoan toan thoa man diéu kién theo quy dinh tai diém d.2, Diéu 21
Thong tu s6 50/2017/TT-BTC ngay 15/5/2017 huéng dan thi hanh mot s6 diéu cia
Luat kinh doanh bao hiém cua B Tai Chinh: Khi Hop dong bao hiém di duoc
giao két va BVHP cho Cong ty SH dugc no phi bao hiém vi phi bao hiém cia
Cong ty SH luon duge Chi nhanh CTTC | - thanh phé Hai Phong bao lanh thanh
toan thong qua Hop dong cho thué tai chinh da ky.

Pén thoi han thanh toan phi bao hiém ngay 02/11/2017, tau SH dang & bién.
Ngay 03/11/2017, khi tau SH cap cang va dang d& hang tai cang Viing Ro6 thi co
bdo s6 12 d6 bo vao tinh Pha Yén, Cang vu Viing R6 yéu cau tau SH 26-ALCI
phai di chuyén t6i khu neo dau tranh bdo. Pém ngay 03 va rang sing ngay
04/11/2018 da xay ra sy cb ton that, Cong ty SH da thong bao cho Cong ty
BHBVHP va di nop phi bao hiém vao ngay 04/11/2017. Theo quy dinh tai khoan 1
Piéu 17 Quy tic bao hiém tau bién ciia Bao hiém Bao Viét co quy dinh gia han
hop ddng bao hiém: “...khi don bio hiém da hét han ma tau con dang & ngodi bién
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hodc dang gdp nguy hiém hay ghé vao mét noi nao dé d@é lanh nan thi tau cé thé
duwoc tié’p tuc dwoc bao hiém cho dén khi vé neo cét an toan tai cang, voi diéu kién
nguoi dwoe bao hiém phdi kip thoi théng bdo bang van ban cho Bdo hiém Bdo Viét
gia han hop dong va nép thém phi bdo hiém theo yéu cau cia Bdo hiém Bdo
Viét...”. Nhu vy, ngay 02/11/2017 dén han dong phi tau dang & bién, sau khi cap
cang tau SH 26-ALCI lai gip nguy hiém boi con bdo sb 12 d6 bd vao tinh Phu
Yén, Cong ty SH da ndp phi bao hiém vao ngay 04/11/2017, vi vay trudng hop cia
tau SH 26-ALCI thudc dién gia han hop dong bao hiém.

Trong qué trinh tham gia bao hiém: Ngay 03/11/2017 tau SH 26-ALCI dang
d& hang tai cang Viing R, tinh Phu Yén. Do anh hudng cta bio sd 12, Cang vu
Hang Hai yéu cau tau ra khu neo Viing R6 tranh bio. Tau SH 26-ALCI da ra khu
neo Viing RO tranh bao thi dém ngay 03/11/2017 rang sang ngay 04/11/2018, tau
SH 26-ALCI bi song danh dat neo, héng may. Tau goi ctru hd va dugc tau lai
Viing R6 01 tiép can man dé ho tro. Trong qua trinh hd trg, man tau SH 26-ALCI
lién tuc va cham vdéi tau lai Viing R6 01 bi séng danh dat 1én can. Tau SH 26-
ALCI bi tro1 dat va cham véi tau Quang Anh va tiép do tau bi tro1 dat 1€n bai cat
thudéc xa Van Tho, huyén Van Ninh, tinh Khanh Hoa. Sau khi sy kién xdy ra,
thuyén truong tau SH 26-ALCI d3 1ap khang nghi hang hai, Cong ty SH da thong
bao Cong ty BHBVHP. Tong Cong ty BHBV da chi dinh Cong ty TNHH giam
dinh Bdo Pinh thuc hién viéc gidm dinh nguyén nhan va mic do ton that tau SH
26-ALCI. Trong qua trinh ctru ho, sira chita tau SH 26-ALCI, Cong ty SH déu da
thong bao va dugc Tong Cong ty BHBV chap thuan phuong an ciru hd, sira chira.
Cong ty SH ciing da tng tién dé khic phuc su cd, sira chita tau SH 26-ALCIL cu
thé: Chi phi kéo can: 1.375.000.000 dong; chi phi kéo n6i: 200.000.000 dong; chi
phi sira chita tau: 2.463.611.513 dong; chi phi can chinh may chinh: 133.991.000
dong; chi phi lam bac chan vit: 31.900.000 dong; tra luong cho thuyén vién tir
thang 11/2017 dén thang 05/2018: 971.500.000 dong; tong cong 1a: 5.176.002.513
dong.

Cong ty SH da hoan thién ho so va gui cho Cong ty BHBVHP. Sau nhiéu
lan c6 cong van dé nghi Cong ty BHBVHP boi thuong ton that tau SH 26-ALCI.
Ngay 23/5/2018, Cong ty SH nhan dugc Cong vin sd 4929/BHBV-GPBTHH cua
Toéng Cong ty BHBV vé viéc: “Thong bao tir chdi boi thudng ton that mic can tau
SH 26-ALCI ngay 04/11/2017” 1y do 1a Pon bao hiém than tau SH 26-ALCI s
807579 cap ngay 27/5/2017 bi mat hiéu luc tai thoi diém ton that do Cong ty SH
khong thanh toan phi bao hiém than tau ky 3 va phi bao hiém trach nhiém dan sy
cua chu tau ky 2 ding han (ngay 02/11/2017).

Véi cac cin ctr néu trén, Cong ty SH dé nghi Toa giai quyét budc Tong
Cong ty BHBV boi thuong ton that do su cd méc can tau SH 26-ALCI sb tién cu
thé 1a: Chi phi kéo can: 1.375.000.000 dong + Chi phi kéo n6i: 200.000.000 dong +
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Chi phi sta chira tau: 2.463.611.513 dong + Chi phi cén chinh may chinh:
133.991.000 dong + Chi phi 1am bac truc chan vit: 31.900.000 doéng + Tra luong
cho thuyén vién tir thang 11/2017 dén thang 05/2018: 971.500.000 dong. Tong
cong = 5.176.002.513 ddng.

Trong qud trinh gidi quyét vu dn va tai phién toa so tham, nhiing nguoi dai
dién hop phdp cia bi don & Tong Céng ty BHBV théng nhat trinh bay:

Tau SH 26-ALCI tham gia bao hiém than tau va trach nhiém dan sy chu tau
tai BVHP theo don bao hiém than tau sb 807597, cép ngay 27/4/2017 co6 hi¢u luc
tir ngay 03/5/2017 dén ngay 02/5/2018 theo diéu kién A (QTTT-BV-2005) va gidy
chtng nhan bao hiém trach nhiém dan sy chu tau sb 807586 cap ngay 27/4/2017,
c6 hiéu lyc tir ngdy 03/5/2017 dén ngay 02/5/2018 theo quy tic QTTT-BV-2005.

Theo xac nhan phi ngay 03/5/2018, chu tau da thanh toan phi nhu sau: Phi
BH: 58.256.000 VND, da TT: 58.256.000VND. Thanh toan phi bao hiém 1a 4 ky,
cu thé: Ky 1: 14.564.000 dong, dinh han: Ngay 01/6/2017, ngay thanh toan: Ngay
31/5/2017, da thanh toan: 14.564.000 dong; Ky 2: 14.564.000 dong, dinh han:
Ngay 01/6/2017, ngay thanh toan: Ngay 14/9/2017, da thanh toan: 14.564.000
dong; Ky 3: 14.564.000 dong, dinh han: Ngay 02/11/2017, ngay thanh toan: Ngay
04/11/2017, da thanh toan: 14.564.000 déng; Ky 4: 14.564.000 déng, dinh han:
Ngay 02/02/2018, ngay thanh toan: Ngay 01/02/2018, da thanh toan: 14.564.000
dong;

Theo x&c nhan phi trén, ky 2 chu tau chdm ndp phi 44 ngay va ky 3 chu tau
cham ndp phi 2 ngay. Thoi diém ton that 04/11/2017 thudc thoi gian cham ndp phi
ky 3.

Ngay 03/11/2017, tau SH 26-ALCI dang d& hang trong Cang Viing Ro, Phu
Yén. Do anh hudng cua bio s6 12, Cang vu d yéu cau tau rdi cang ra khu neo
Viing R6 tranh bdo. Bém ngay 03 va rang sang ngay 04/11/2017, do anh hudng
ctia bdo, song gid 16n dan tau khong try duoc nén dén 07.00 gio cung ngay, tau bi
dat 1&€n bai cat thudc xa Van Tho, huyén Van Ninh, tinh Khanh Hoa. Sau d6 chu
tau da thong bao sy cd trén cho cac bén lién quan. Ngay sau khi nhan duoc thong
bao su c¢d, Cong ty Bao hiém Bao Viét dd hudng dan chu tau chi dao thuyén vién
1ap khang nghi hang hai, bao cdo su cd. Bao Viét chi dinh Badinco giam dinh
nguyén nhan, muc d6 ton that va danh gia phuong an khic phuc cta chu tau. Ngay
15/5/2018 Badinco phat hanh bao céo giam dinh s6 1711/1655/QNH/HA; theo nhu
bao cdo giam dinh, nguyén nhan gy ra t6n that mac can tau SH 26-ALCI 14 do anh
huong ciia bio s6 12 (Damrey) cu thé nhu sau:

“Trong khi neo tranh bao tai khu neo Viing R6, Pht Yén tau chiu anh huong
tryc tiép cta bdo s6 12 da bi song, gi6 danh dat 1én bii cat thuoc xa Van Tho,
huyén Van Ninh, tinh Khanh Hoa v61 mtc dg ton that nhu sau:
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- Tau bi méc can tai vi tri ¢6 toa do (12047'29ON; 109021'380E) thudc bai
bién xa Van Tho, huyén Van Ninh, tinh Khanh Hoa

- 2 neo cua tau bi dut trong qua trinh chdng bdo. Banh 14i, ky 14i bén phai bi
gdy. Banh 14i, ky lai bén trai bi mat trong qua trinh ctru nan.

- May chinh bén trai (may sb 1): Nap quy lat may sd 1, 2 bi théi tai vi tri
xuppap khoi dong; Xy lanh 6 may bj xuéc nhe bé mit 1am viéc; Ranh lap Séc
mang cua cac piston bi mai mon, ndi rong; Ac piston 6 may bi xudc tai vi tri 1ép
bac; Bac bién 6 may bi xudc bé mit lam viée; 7 bd bac truc bi xudc bé mat 1am
viéc; 6 cay xupap xa bi mai mon tai vi tri num xupap; Xupap khdi dong may 1, 2
bi dap gay, bién dang; Truc tuabin bi ro lic; Kim phun may 1, 2, 3, 4, 5 bi chay
den dau kim phun; Piston plunger ctia bom cao 4p bi mai mon than piston; banh
rang trung gian bj mai mon cac dau rang; Bé d& bom cao ap bi nurt giy.

- May chinh bén phai (may s6 2): Xy lanh 6 may bi xuéc nhe bé mit lam
viéc; Ranh lap Séc ming ciia cac piston bi mai mon, ndi rong; Ac piston 6 bi xudc
tai vi tri lép bac; Bac bién 6 may bi xudc bé mat 1am viéc; 7 bod bac truc bi xude bé
mat lam vi¢c; 6 cay xupap xa bi mon tai vi tri nim xupap.

- Ton man phai bi bep 10m; vay gidm lac man phdi va man tréi bi bién dang;
ton ddy phan miii bi bién dang”.

Theo nhu hé so vu viée, dia diém ton that thudc khu vuce tau duoc phép hoat
dong theo quy dinh Pang kiém. Bang cap thuyén vién, gidy to tau, khang nghi
hang hai day du va con hiéu luc tai thoi diém ton that. Phi bao hiém chia 1am 4 ky
thanh toan, theo x4c nhan phi ngay 03/5/2018 ky 2, ky 3 chu tau ndp phi. Thoi
diém ton that vao dém ngay 03 va rang sang ngay 04/11/2017 thudc thoi gian cham
ndp kinh phi ky 3 (ngay 02/11/2017). Do vdy, tén that mic can tau SH 26-ALCI bi
loai trir theo diéu khoan 2-a, diéu 17 - Quy tac bao hiém ma tau tham gia:

"2. Hiéu luc cia Pon bdo hiém: Trong moi truong hop, cho du Bao hiém
Bdo Viét dd chap nhdn Bdo hiém va dd cdp don bdo hiém hodc gidy sira d6i, bo
sung (néu c6) cho Ngwoi dwoc bdo hiém, hidu lic bdo hiém cua tau sé tw dong
cham dirt ngay sau khi phat sinh mét trong cdc truong hop sau:

a. Nguoi dwoc bdo hiém khéng ndp phi bao hiém day di va ding han theo
quy dinh tai khodn 2, diéu 12 ciia Quy tdc nay (trir khi c6 théa thudn khdc bang
van ban)"

Vi vay, ngay 21/5/2018 Bao Viét da giri cong Vian so 4929/BHBV-
GPBTHH ngay 23/5/2018 tir chdi bdi thuong vu ton that Mic can tau SH 26-
ALCI do chu tau khong thanh toan phi dung quy dinh. Can ctr xac nhan phi, han
nép phi bao hiém than tau SH 26-ALCI ky 3 vao ngay 02/11/2017. Ngay
04/11/2017 sau thoi diém ton that, chil tiu méi tién hanh ndp phi bao hiém. Can ctr
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Diéu 4 cua Hop dong bao hiém than tau va TNDS chu tau sé TCT.TB.17.HD110
ngay 21/4/2017; cin cr khoan 2-a, didu 17 theo quy tic bao hiém ma tau tham gia,
xac dinh don béo hiém than tau s6 807579 cép ngay 27/4/2018 da bi mat hiéu lyc
do khong thanh toan phi bao hiém than tau ky 3 dung han vao ngay 02/11/2017.
Do vay, ton that tau mic can SH 26-ALCI khong thudc trach nhiém bao hiém cta
Pon bao hiém than tau.

Trong qud trinh gidi quyét vu dn va  tai phién toa so tham, nguoi c6 quyén
loi, nghia vu lién quan 1a Cong ty CTTC | trinh bay:

Chi nhéanh cho thué tai chinh I 1a chu s& hitu tau ché hang kho mang tén “SH
26 - ALCI”, trong tai toan phan 1.457,8 tan. Ngay 15/12/2014 Céng ty CTTC | va
Cong ty SH ky Hop dong cho thué tai chinh s6 06/2014/ALCIHP dbi véi con tau
“SH 26 - ALCI”. S tién cho thué 3.487.501.935 ddng, thoi han cho thué 1a 72
thang tr ngay 15/12/2014 dén ngay 15/12/2020, 13i suat cho thué tai thoi diém
nhan no 1a 12%/nam dugc diéu chinh 03théng/l§n theo thong bdo cua ALCI, tai
san thué phai dugc mua bao hiém trong sudt thoi gian thué tai chinh, phi bao hiém
do bén thué thanh toan. Ngay 27/4/2017 Chi nhanh cho thué tai chinh I c6 ky Hop
d6éng s6 TCT.TB.17.HD 110 vé bao hiém than tau va trach nhiém din sy chu tau
bién voi BVHP va Cong ty SH. Qua4 trinh tham gia bao hiém tau SH 26-ALCI da
bi ton that vao dém ngay 03/11/2017 va rang sang ngay 04/11/2017 do anh hudng
ctia bdo s 12 tau da bi dat neo va bi trdi dat 1én bai cat thude xa Van Tho, huyén
Van Ninh, tinh Khanh Hoa. Sau sy ¢6 xdy ra thuyén truéng tau SH 26 - ALCI da
c6 khang nghi hang hai gui téi co quan chtic ning, Cong ty SH c¢6 thong bao vé
Cong ty bao hiém Bao Viét va Thong bao cho Cong ty CTTC I. Hau qua ton that
d3 thé hién tai Béo cdo giam dinh ctia Cong ty TNHH giam dinh Bao Dinh s6 tham
chiéu:17/11/1665/QNH/HA cap ngay 05/10/2018. Cong ty SH hoan tat ho so dé
yéu cau Cong ty bao hiém Bao Viét thanh toan. Ngay 04/6/2018, ALCIHP nhén
dugc vian ban s6 4929/BHBV - GPBTHH ciia Tong Cong ty BHBV vé viéc thong
bao tir chéi boi thuong ton that mac can tau SH 26-ALCI. Ngay 05/6/2018,
ALCIHP c¢6 gidy uy quyén cho Cong ty SH thuc hién cic cong viée lién quan boi
thuong bao hiém tau SH 26 tai Toa 4n nhan dan cap c6 tham quyén. Quan diém
ctia Cong ty tai chinh I cho rang viéc tir chdi boi thudng ciia Bao hiém Bao Viét 1a
khong co6 can cur véi cac ly do sau:

Ban than Chi nhanh CTTC | - thanh ph6 Hai Phong 1a nguoi bao 1anh cho
cac khoan phi vé bao hiém ma Cong ty SH phai nop d6i véi tau SH 26. Puoc thé
hién tai khoan 5 Piéu 12 cua Hop dong cho thué tai chinh s 06/2014/HD-
ALCIHP ngay 15/12/2014 gitra Cong ty CTTC | (bén A) va Cong ty SH (bén B)
c¢6 quy dinh “Bén han thanh todn phi bdao hiém néu bén B khéng thanh todn dwoc
thi bén A tw dong sw dung tien ky cwoc cua bén B dé thanh todn cho nha bao
hiém...”. Tai diém 6.5.2 va diém 6.5.3 ciia Diéu 6 Hop dong bao hiém than tau va
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trach nhiém dan su chu tau bién s6: TCT.TB.17.HD110 ngay 27/4/2017 duoc ky
03 bén quy dinh:

6.5.2 Trude thoi han thanh todn phi bio hiém 10 ngdy, Bén A c6 nghia vu
théng bdo bang van ban cho Bén B/Bén C biét thoi han dong phi va sé phi bdo
hiém phdi thanh todn dé cdc bén sdp xép viéc thanh todn phi bdo hiém ding han
theo quy dinh trong hop dong nham bdo dam hiéu luc ciia hop dong bdo hiém.
Trong truong hop Bén A khéng théng bdo nhw théa thudn dan dén viéc déng phi
bdo hiém khong ding thoi han quy dinh trong hop dong thi Bén A phdi chiu trach
nhiém va Hop déng van ¢é hiéu luc phap luat.

6.5.3 Trong thoi han thanh todn phi bio hiém néu Bén B chua thanh todn
cho Bén A thi Bén C c6 trdach nhiém tam vmg thanh todn ddy di s6 phi cia chu ky
do thay Bén B cho Bén A.

Nhu vy trude thoi han thanh toan phi (ngay 02/11/2017) 1a 10 ngay, phia
Chi nhéanh cho thué tai chinh | phai dugc nhan thong bao vé phi bao hiém phai
thanh toan vi ban than Cong ty CTTC | 1a ngudi dugc bao hiém theo Hop dong
bao hiém da ky va dugc quy dinh tai khoan 2 Piéu 12 Quy tic bao hiém tau bién
ctia Bao hiém Bao Viét. Nhung Cong ty Bao hiém Bao Viét khong thong bao cho
Chi nhanh CTTC | - thanh phb Hai Phong (ngudi duoc bao hiém) theo thoéa thuan
ctia Hop dong bao hiém. Vi vay Cong ty Bao hiém Bao Viét phai chiu trach nhiém
thanh todn bao hiém d6i voi thiét hai cta tau SH 26-ALCI.

Tai bao cdo giam dinh so tham chiéu: 17/11/1665/QNH/HA cap ngiy
05/10/2018. Cong ty TNHH giam dinh Bao Pinh dang gia, udc tinh chi phi khac
phuc ton that cua tau “SH 26-ALCI” sau su cb bi dat 1én can Xay ra ngay
04/11/2017 14 2.794.993.276 dong (chua c6 VAT) bao gbm: Céac hang muc da thuc
hién c¢6 chung tur 1a 1.431.818.182 déng va cac hang muc da thuc hién chua co
chtng tir 1a 1.363.175.094 dong.

Tai phién toa so tham: Theo don khoi kién nguyén don 1a Cong ty SH khai
kién yéu cau bi don phai tra cho Cong ty SH va Chi nhanh cho thué tai chinh I tong
s6 tién 14 5.176.002.513 dong. Tai phién toa nguyén don rat mot phan yéu cau khoi
kién tra tién luong cho thuyén vién nén chi yéu cau bi don phai tra tong so tién 13
3.459.868.276 dong, gom: Chi phi leo dau tai cang nha may dong tau Nha Trang 1a
99.000.000 dong; chi phi tréng coi tau 1a 200.000.000 dong; tién 14i cua chi phi
kéo can va chi phi kéo noi 1a: 113.125.000 dong; chi phi tra tién 14i cho Cong ty tai
chinh 1a 141.750.000 dong (thuc té tinh dén ngay xét xir ngay 18/8/2018 Cong ty
SH con phai tra 13i cho Chi nhanh CTTC | - thanh phé Hai Phong 13 201.242.000
d6ng); chi phi ton that vé kéo can va kéo noi, sira chita tau theo chung thu giam
dinh tham chiéu ngay 17/11/1665/QNH/HA cap ngay 05/10/2018 14 2.794.993.276
d6ng; chi phi té tung: 110.000.000 dong
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Gidi quyét cua Toa an cap so tham:

Tai Ban 4n so thdm s 10/2018/KDTM-ST ngay 18/10/2018 cia Toa an
nhan dan quan NQ, thanh phé Hai Phong da can cur khoan 1 Diéu 123, Piéu 319,
Diéu 321, Piéu 323 Bo luat Hang hai nam 2015; Piéu 12, Diéu 13, Diéu 14, Piéu
15, Piéu 16 Luat kinh doanh bao hiém... Xur: Chép nhan yéu cau khéi kién cua
Cong ty TNHH DVVTBSH.

1. V& bao hiém trach nhiém dan sy cua chi tau va bdi thuong thiét hai: Téng
Cong ty BHBV (Cong ty BVHP) phai tra cho Nguyén don Cong ty TNHH
DVVTBSH s tién 1a 623.246.000d6ng (sau trim hai ba triéu, hai trim bén sau
nghin dong).

2. V& bao hiém than tau: Téng Coéng ty BHBV (Cong ty BVHP) phai tra cho
Nguoi cb quyén loi va nghia vu lién quan 1a Chi nhanh Cong ty CTTC | - Thanh
phb Hai Phong so tién 1a 2.648.648.819 dong (hai ty, sau trim bén tam triéu, sau
tram bbn tim nghin, tAm tram muoi chin dong).

Ngoai ra ban 4n con tuyén vé an phi, quyén khang cdo va lii suat cham tra
doi vé6i khoan tién cham thi hanh an.

Néi dung khing cdo: Ngay 24/10/2018, Tong Cong ty BHBV khang cao
toan bd ban an so tham, dé nghi Toa an cap phic tham hiy ban an so tham vi di vi
pham nghiém trong thu tuc t6 tung, xem xét chimg ctr khong khach quan va
chuyén ho so vu an cho Toa an cip so tham giai quyét lai vu 4n theo thu tuc so
tham.

Néi dung Quyét dinh khdang nghi: Ngay 16/11/2018, Vién truong Vién kiém
sat nhan dan thanh phé Hai Phong c6 Quyét dinh sé6 13/QDKNPT-KDTM khang
nghi d6i v6i Ban an sd 19/2018/KDTM-ST ngay 18/10/2018 cta Toa an nhan dan
quan NQ, thanh phd Hai Phong dé nghi Toa an nhan dan thanh phd sira 4n so tham
theo hudng Quyét dinh dinh chi giai quyét dbi voi yéu cau khoi kién ciia nguyén
don da rat; xac dinh lai dia vi t6 tung ctia duong su: Cong ty CTTC | Ngan hang
Nong nghiép va phat trién nong thon Viét Nam ciing 12 nguyén don va Tong Cong
ty BHBV 1a bj don; sira khoan tién bi don phai tra do ban an so tham tinh va xac
dinh khong dung; tuyén quyén yéu cau tra tién 13i do cham thanh ton quy dinh tai
Piéu 306 Luat Thuong mai va theo d6 stra ca khoan an phi kinh doanh thuong mai
so tham cac duong su phai chiu.

Tai phién toa phiic tham:
- Bi don khong dong ¥ véi yéu cau khéi kién ciia nguyén don vi nhiing 1y do
sau.
+ T0a an phai dua Cong ty CTTC | tham gia phién toa véi tu cach dong
nguyén don, Toa an cap so tham xac dinh Cong ty CTTC | 1a ngudi ¢6 quyén loi
10



ngia vu lién quan 1a khong dtng, phai tich vu 4n ndy thanh hai vu riéng biét dé
khai kién trach nhiém trach nhi€ém dan sy chu tau riéng va bao hiém than tau riéng,
nén dé nghi huy ban an so tham.

+ Néu Toa 4an khong chdp nhan yéu cau ctia Tong Cong ty BHBV thi Tong
Cong ty BHBV khong chap nhan yéu cau khoi kién ciia Cong ty SH va yéu cau
ctia ngudi lién quan 12 Cong ty CTTC | vi qua trinh tham gia bao hiém nguyén don
d3 cham dong phi bao hiém, theo xac nhan déng phi, ky 2 chi tau chdm ndp phi 44
ngay va ky 3 chua tau chim ndp phi 2 ngay. Thoi diém tén that 04/11/2017 thudc
thoi gian cham ndp phi ky 3. Vi vy ngay 21/5/2018 Bao Viét da giri cong Vin sb
4929/BHBV-GDBTHH ngay 23/5/2018 tir chdi bdi thuong vu ton that Méc can tau
SH 26-ALCI do chu tau khong thanh toan phi dung quy dinh. Can ¢t Piéu 4 cua
Hop dong bao hiém than tau va TNDS chu tau s6 TCT.TB.17.HD110 ngay
21/4/2017; can ctt khoan 2-a, Piéu 17 theo Quy tic bao hiém ma tau tham gia, xac
dinh don bao hiém than tau s 807579 cap ngay 27/4/2018 da bi mat hiéu luc do
khong thanh toan phi bao hiém than tau ky 3 dung han vao ngay 02/11/2017. Do
vay, t6n that tau mac can SH 26-ALCI khong thudce trach nhi€ém bao hiém cua Pon
bao hiém than tau.

+ Truong hop néu Toa an budc bi don phai thanh toan tra Cong ty SH s6
tién bao hiém trach nhiém dan su chi tau thi bi don khong dong y tra goc va tra 1ai
s6 tién Cong ty SH yéu cau vi yéu cau ciia Cong ty SH khong khong thudc pham vi
trach nhiém bao hiém dan su cua chu tau theo quy dinh tai Piéu 3 Chuong II Quy
tac bao hiém tau bién cua Tong Cong ty BHBV; néu Toa an budc Tong Cong ty
BHBV phai tra cho ngudi lién quan Cong ty CTTC | s6 tién bao hiém than tau thi
Tong Cong ty BHBV chi dong ¥ tra véi sd tién theo két qua cta Béo céo giam dinh
cudi cung ngay 05/10/2018 1a 2.794.993.276 dong, sau khi trir di cac khoan tién
khau trr bao hiém, vat tu thu hoéi, phi gidm dinh...con tong s6 tién Ia
2.698.648.819 dong.

- Nguyén don, ngudi bao vé quyén, loi ich hop phap ciia nguyén don van
giit yéu cau khoi kién yéu cau: Cong ty SH, Cong ty CTTC | va BVHP cing ky
Hop dong bao hiém tau SH 26-ALCI. Khi xay ra tranh chap trong qua trinh Cong
ty CTTC | da ay quyén cho Cong ty SH khai kién, mit khac Hop dong ky ba bén
nén Cong ty SH khoi kién va dua Cong ty CTTC | véi tu cach ngudi co quyen,
nghia vy lién quan 1a ding quy dinh. Vi vay, Cong ty SH budc Tong Cong ty
BHBV phédi thanh todn cho nguyén don, nguodi lién quan tong sb tién la
3.459.868.276 déng, cu thé tra theo ban an so tham da tuyén, cu thé:

Vé bao hiém trach nhiém dan su cta chu tau va bodi thuong thiét hai: Téng
Cong ty BHBYV phai tra cho SH s6 tién 1a 623.246.000 dong, gobm: Chi phi neo dau
tai cang nha may déng tau Nha Trang 1a 99.000.000 dong; chi phi trong coi tau la
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200.000.000 dong tir thang 12/2017 dén thang 10/2018; tién 14i cta chi phi kéo can
va chi phi kéo ndi 1a: 113.625.000 ddng; Y2 chi phi tra tién 13i cho Cong ty tai chinh
la 100.621.000 dong; chi phi té tung: 110.000.000 dong. Tai phién toa phuc thim
sau khi d6i chiéu nguyén don rat yéu cau ddi v6i khoan tién Chi phi neo dau tai
cang nha may dong tau Nha Trang 1a 99.000.000 dong vi di dugc tinh mot phan
trong bao hiém than tau, nguyén don chi con yéu cau bi don phai tra bao hiém
trach nhiém dan su cua chu tau la 524.246.000 dé)ng.

Vé bao hiém than tau: Tong Cong ty BHBV phai tra cho Cong ty CTTC I s
tién nhu Téng Cong ty BHBV di tinh toan theo bao céo két qua giam dinh sau khi
trir di cac chi phi theo quy dinh cua bao hiém 1a 2.698.648.819 dong.

- Nguoi co quyén loi, nghia vu lién quan Céng ty CTTC | trinh bay: Trudc
thoi han thanh toan phi (ngay 02/11/2017) 1a 10 ngay, phia Chi nhanh CTTC | -
thanh ph6 Hai Phong phai duoc nhan thong bao vé phi bao hiém phai thanh toan vi
ban than Cong ty CTTC | 1a nguoi dugc bao hiém theo Hop dong bao hiém da ky
va dugc quy dinh tai khoan 2 Piéu 12 Quy tic bao hiém tau bién ciua Bao hiém
Bao Viét. Nhung Cong ty bao hiém Bao Viét khong thong bao cho Chi nhanh
CTTC I - thanh phd Hai Phong (nguoi dugc bao hiém) theo thoa thuan ctua Hop
dong bao hiém. Vi vay, Tong Cong ty BHBV phai chiu trich nhiém thanh toan
toan bo s tién bao hiém than tau cho Cong ty CTTC .

Pai dién Vién Kiém sat nhan dan thanh phé Hai Phong phat biéu y kién vé
viéc tudn theo phdp ludt trong qud trinh gidi quyét vu dn & giai doan phiic tham va
phdt biéu y kién vé néi dung khdng cdo, khdang nghi:

- Trong qua trinh giai quyét vu 4n theo tha tuc phuc tham, Hoi dong xét xir
da chap hanh ding cac quy dinh cua Bo luat T6 tung dan sy. Nhimg ngudi tham
gia t6 tung da thyc hién dung cac quy dinh vé quyén va nghia vy ctia minh.

- V€ ndi dung khang cédo, khang nghi: Do ndi dung khang c4o cua bi don co
phan trung vdi ndi dung khang nghi cua Vién Kiém sat nén Kiém sat vién xem xét
chung va c6 quan di€m nhu sau:

+ Toa 4n cap so tham khong quyét dinh dinh chi d6i v6i phan yéu cau khoi
kién nguyén don da rat phan 971.500.000 dong tién tra luong cho thuyén vién tir
thang 11/2017 dén thang 5/2018 14 c6 thiéu sét, chua thyc hién dung theo quy dinh
tai diém b Diéu 217, Diéu 244 B luat tb tung dan su. Toa an cép so tham da xac
dinh ding tu cach tham gia td tung cta duong sy nhung do Toda an cp so tham
khong chuyén hd so cho Vién kiém sat khi xem xét quyét dinh khang nghi. Toa &n
cap so can rat kinh nghiém trong phan quyét dinh phai tuyén nghia vu d6i véi phap
nhan chr khong phai chi nhéanh. bé nghi cua bi don tach vu an thanh hai vy an
riéng biét 1a khong c6 can ctr vi trach nhiém trach nhiém dan sy chua tau va bao

12



hiém than tau dugc cac bén ky két ba bén trong cung mot hop ddng, thoa thuan
ngudi chiu hai loai phi bao hiém nay 1a Cong ty SH.

+ Dbi voi phan khang cdo cua b don khong chip nhan toan bd phan quyét
budc bi don phai bdi thudng tién bao hiém cho Cong ty SH va Cong ty CTTC I:
Theo tai liéu c6 trong hd so va ¥ kién cac duong sy trinh bay tai phién toa thi phia
Béo hiém d4 vi pham nghia vu bao trudc: Thong bao phi cho Cong ty SH khéng
dung thoi han va khong thong bao vé viée dong phi bao hiém cho Chi nhanh Cong
ty thué tai chinh I theo nhu thoa thuan tai Piéu 6 cua Hop ddng bao hiém. Tong
Cong ty BHBV thoai thac trach nhiém bdi thudng ton that do su ¢b tai nan déi voi
tau SH 26-ALCI 1a bat hop 1y va khong co co so.

+ D6i voi phan khang nghi cua Vién kiém sat: Vé viéc tinh toan dbi trir
nhdm cta Toa an cép so tham, dé nghi Toa phuc thdm tinh lai va diéu chinh lai
phan tuyén vé 13i sut cham thanh toan tién bao hiém cho phu hop véi Piéu 306
Luat thuong mai; khong chap nhan sb tién nguyén don yéu cau bi don phai tra
110.000.000 d6ng chi phi té tung, do cac bén khong c6 thoa than trong hop dong;
nguyén don yéu cau bi don phai tra khoan tién 13i ctia s tién phai boi thuong 1a c6
can ctr; Pbi véi khoan tién boi thudng theo don bao hiém trach nhiém dan sy Toa
an cap so tham con thiéu sét chua trir mirc khau trir 5.000.000 ddng/01 vu theo
thoa thuin tai muc 6.8.2 Piéu 6 Hop déng Bao hiém, dé nghi Toa 4n cip phuc
tham xem xét tinh lai cho phu hop.

+ Vién kiém sat giir nguyén quyét dinh khang nghi dé nghi Toa 4n nhan dan
thanh phd sira 4n so thdm theo huéng Quyét dinh dinh chi giai quyét dbi véi yéu
cau khoi kién cua nguyén don da rat; xac dinh lai dia vi tb tung cua duong su:
Cong ty CTTC | Ngan hang Nong nghiép va phat trién nong thon Viét Nam ciing
1a nguyén don va Tong Cong ty BHBV 1a bi don; stra khoan tién bi don phai tra do
ban 4n so tham tinh va xac dinh khong dung; tuyén quyén yéu cau tra tién 1ai do
cham thanh toan quy dinh tai Diéu 306 Luat Thuong mai va theo do6 stra ca khoan
an phi kinh doanh thuong mai so thim cac dudng sy phai chiu.

Vi céc 18 trén, can ctr khoan 2 Diéu 308 B luat TH tung dan su chép nhan
mot phan yéu cau khang cdo cua bi don, chap nhan khang nghi ctia Vién trudong
Vién kiém sat nhan dan thanh phd Hai Phong, sira ban an Ban an so tham s6
10/2018/KDTM-ST ngay 18/10/2018 ctia Toa an nhan dan quan NQ, thanh phd
Hai Phong.

NHAN PINH CUA TOA AN:
Sau khi xem xét céc tai li¢u, chung ctr ¢6 trong ho so dd dugc xem xét tai

phién toa, két qua tranh tung tai phién toa, yéu cau khang céo ctia bi don, khang
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nghi ctia Vién kiém sat nhan dan thanh phé) Hai Phong va y kién cua dai dién Vién
Kiém sat nhan dan thanh phd Hai Phong tham gia phién toa.
- Vé thu tuc to tung:

[1] V& thdm quyén va quan hé phap luat: Day 1a tranh chap tranh chip hop
ddng bao hiém tau bién dugc ky giita hai bén déu c6 ding ky kinh doanh va co
muc dich loi nhuan thuéc thAm quyén giai quyét ctia Toa an theo quy dinh tai
khoan 1 Diéu 30 va diém b khoan 1 Diéu 35 B luat T4 tung dan su.

[2] V& xét xir vang mit nguoi dai dién theo Gy quyén cua bi don: Tai phién
tda 6ng Hoang Pha C, chirc vu: Phé Trudng phong Tau thuy - BVHP ving mit tai
phién toa, theo Gidy uy quyén s6 718/UQ-BHBV ngay 28/01/2019 viéc vang mat
ctia 6ng C khong anh huong dén viée xét xir vi dd c6 ngudi nhitng ngudi dai dién
theo ty quyén khac c6 mit tai phién toa.

- V& n6i dung khang cio cta bi don:

[3] Vé yéu cau khang cdo cia bi don, 1y do ban an so thdm vi pham nghiém
trong thu tuc to tung, khong khach quan, khéng phu hop véi ho so vu 4n anh
huéng dén quyén va loi ich hop phap cta Bao Viét:

[4] Xét Hop dong s6 TCT.TB.17.HD 110 ngay 27/4/2017 vé bao hiém than
tau va trach nhiém dan sy cha tau bién duoc ky ba bén gitta Cong ty SH, Chi
nhanh Cong ty CTTC | va Chi nhanh Bao hiém BVHP: Khi giao két cac bén déu
tuan thu dung quy dinh tai cac Piéu 12; Piéu 13; Piéu 14 Luat kinh doanh bao
hiém. Do vdy lam phat sinh quyén va nghia vu giita cic bén va cic bén phai co
nghia vu thuc hién cac théa thuan da cam két trong hop déng.

[5] Qua trinh thuc hién Hop dong bao hiém: Hop dong bao hiém s
TCT.TB.17.HD 110 ngay 27/4/2017 dugc chia thanh 04 ky déng phi bao hiém,
phia Cong ty SH di dong phi bao hiém 02 ky dau. Pén ky thtr 3 dugc quy dinh vao
ngay 02/11/2017, sy kién bao hiém xay ra vao dém ngay 03/11/2017 va sang ngiy
04/11/2017. Sau khi sy kién bao hiém xay ra phia Cong ty SH méi dong phi bao
hiém vao ngay 04/11/2017. Pay ciing 1a can cir Cong ty bao hiém Bao Viét cho
rang don bao hiém da hét han vao ngay 02/11/2017 va tir chbi bao hiém. Theo quy
dinh tai diém 6.5.2 va diém 6.5.3 ctia Piéu 6 Hop dong bao hiém than tau va trach
nhiém déan su chu tau bién sé: TCT.TB.17.HD110 ngay 27/4/2017 dugc ky 03 bén
quy dinh: 6.5.2 Trudc thoi han thanh todn phi bdao hiém 10 ngay, Bén A c6 nghia
vu théng bdo bang vin ban cho Bén B/Bén C biét thoi han déng phi va sé phi bao
hiém phai thanh todn dé cac bén sap xép viéc thanh todn phi bao hiém ding han
theo quy dinh trong hop dong nham bdo dam hiéu lwc cia hop dong bdo hiém.
Trong truong hop Bén A khéng théng bdo nhw théa thudn dan dén viéc dong phi
bao hiém khéng ding thoi han quy dinh trong hop dong thi Bén A phdi chiu trach
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nhiém va Hop dong van c6 hiéu luc phdp ludt. 6.5.3 Trong thoi han thanh todn phi
béo hiém néu Bén B chua thanh todn cho Bén A thi Bén C cé trach nhiém tam ung
thanh todn day dii s6 phi ciia chu ky d6 thay Bén B cho Bén A.

[6] Cong ty bao hiém Béao Viét da khong thong bao vé phi bao hiém phai
thanh toan ky 3 cho Chi nhanh Céng ty CTTC | - Thanh phd Hai Phong (ngudi
dugc bao hiém) theo quy dinh ctia Hop ddng bao hiém ciing nhu theo quy dinh cua
khoan 2 Diéu 12 Quy tic bao hiém than tau va khoan 2 Diéu 11 Quy tic bao hiém
trach nhi€ém dan sy cta chu tau trong B§ Quy tdc bao hiém tau bién cia Bao hiém
Bao Viét. Theo quy dinh tai khoan 5 Piéu 12 ctia Hop dong cho thué tai chinh s
06/2014/HD - ALCIHP ngay 15/12/2014 gitra Chi nhanh Céng ty CTTC | - Thanh
phd Hai Phong (bén A) va Cong ty SH (bén B) c6 quy dinh “ Dén han thanh todn
phi bao hiém néu bén B khong thanh todn dwoc thi bén A tr dong sir dung tién ky
cwpc ciia bén B dé thanh todn cho nha bao hiém...”. Chi nhanh Congty CTTC | la
nguoi bao lanh khoan phi bao hiém theo Hop dong bao hiém néu dén han dong phi
ma Cong ty SH chua dong phi. Poi véi khoan phi bao hiém lan 3, ngay 05/9/2017
Cong ty BHBVHP di 1ap va xuat hoa don VAT cho Céng ty SH 02 héa don thu
phi s6 0005629 d6i véi phi bao hiém than tau bién ky 3 va phi bao hiém trach
nhiém dan sy chu tau bién ky. Theo quy dinh tai khoan 2 Piéu 16 Thong tu sd
39/2014/TT-BTC ngay 31/3/2014 ctua B¢ tai chinh. Cong ty BHBVHP da 1ap va
xuat hoa don VAT thu phi 1a cin ctr ching minh Cong ty BVHP di hoan thanh
viéc cung cip bao hiém cho Coéng ty SH, tirc Bao hiém Bao Viét da cho Cong ty
SH no phi bao hiém. Phu hop voi quy dinh tai diém d.2, Piéu 21 Thong tu sd
50/2017/TT -BTC ngay 15/5/2017 hudng dan thi hanh mot s6 diéu cia Luat kinh
doanh bao hiém ctia Bo Tai Chinh “khi Hop dong bao hiém di dugc giao két va
Bao hiém Bao Viét cho Cong ty SH dugc no phi bao hiém vi phi bao hiém cia
Cong ty SH luon duge Chi nhanh CTTC | - thanh phé Hai Phong bao lanh thanh
toan thong qua Hop dong cho thué tai chinh da ky”.

[7] Dén thoi han thanh toan phi bao hiém ngay 02/11/2017 tau SH dang ¢
bién. Ngay 03/11/2017 khi tau SH cip cang va dang d& hang tai cang Viing R6 thi
co bio s6 12 d6 bd vao tinh Phu Yén, Cang vu Viing Ro yéu cau tau SH 26-ALCI
phai di chuyén t6i khu neo dau tranh bio. Pém ngay 03 va rang sang ngiy
04/11/2018 da xay ra su c6 ton that, Cong ty SH da thong bao cho Cong ty Béao
hiém Béo Viét va da ndp phi bao hiém vao ngay 04/11/2017, Cong ty BHBVHP da
thu phi bao hiém. Nhu vay Cong ty BHBVHP di chap nhan gia han hop dong bao
hiém phu hop véi quy dinh tai khoan 1 Piéu 17 Quy tic bao hiém tau bién ctia Bao
hiém Bao Viét.

[8] TUr nhitng nhéan dinh trén Hoi dong xét xir xét thay: Phia Tong Cong ty
BHBV da vi pham nghia vu béo trudc 1a thong bao déng phi bao hiém khong dung
thoi gian cac bén thoa thuan tai Piéu 6 ciia Hop dong bao hiém, tir chdi thanh toan
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bao hiém cho nguyén don va nguoi ¢6 quyén loi, nghia vu lién quan la khong co
can ct, can chap nhan y€u cau khaoi kién cia nguyén don.

[9] Vé khoan tién Tong Cong ty BHBV phai thanh toan tra cho Cong ty SH
sb tién bao hiém trach nhiém dan sy chu tau SH 26-ALCI:

[10] Trong qua trinh xét xir tai Toa an cip so tham Cong ty SH yéu cau Tong
Cong ty BHBV phai thanh toan bdi thuong sb tién bao hiém trach nhiém dan sy
chu tau 1a 623.246.000 dong, cu thé bao gdm: Chi phi neo dau tai cang nha may
d6ng tau Nha Trang 12 99.000.000 dong; chi phi trong coi tau 1a 200.000.000 dong
tir thang 12/2017 dén thang 10/2018; tién 14i cua chi phi kéo can va chi phi kéo ndi
1a: 113.625.000 ddng; ¥ chi phi tra tién 13i cho Céng ty tai chinh 1a 100.621.000
ddng; chi phi t6 tung: 110.000.000 déng. V& yéu cau nay cua nguyén don 1a c6 cin
ctr chdp nhan, vi ¢ phat sinh thuc té, ké ca tién 14i nguyén don phai chi tra trong
qua trinh thuc hién Hop ddng bao hiém tau cta cac bén ma cip so tham d3 tinh
pht hop quy dinh ctia phap luat hién hanh, nhung can tinh toan lai cac khoan chi
phi cho phu hop.

[11] Tai phién toa phtic thAm sau khi d6i chiéu nguyén don rat yéu cau dbi
v6i khoan tién Chi phi neo dau tai cang nha may dong tau Nha Trang 12 99.000.000
dong vi da duoc tinh mot phan trong bao hiém than tau, viéc rit yéu cau ddi véi
khoan tién nay cta nguyén don 1a hoan toa tu nguyén va cé can cir nén Hoi dong
xét xtr chap nhan. Pbi v6i khoan tién chi phi té tung 110.000.000 dong, cic bén
khéng thoa thun trong hop déng bao hiém va bi don khong dong ¥ tra cho nguyén
don khoan tién nay nén Hoi dong xét xir khong chap nhan. Theo quy dinh tai Piéu
6 Hop ddéng bao hiém, mac khiu trir bao hiém trach nhiém dan su chu tau 1
5.000.000 dong/01vy ddi voi ton that vé vat chat, nén can ddi trir giam trach nhiém
cho bi don.

[12] T nhan dinh tai muc [9], [10], [11] thi bi don 13 Tong Cong ty BHBV
phai tra cho nguyén don 1a Cong ty SH tong s tién bao hiém trach nhiém dan su
chi tau nhu sau: 623.246.000 dong - 99.000.000 doéng - 110.000.000 dong -
5.000.000 dong = 409.246.000 dong. Cong ty SH phai chiu an phi ddi véi sb tién
yéu cau vuot qua khong dugc chap nhan.

[13] Vé khoan tién Tong Cong ty BHBV phai thanh toan tra cho Cong ty
CTTC | sb tién bao than tau SH 26-ALCl: Nhu phan tich trén Tong Cong ty
BHBYV phai thanh toan tra cho Cong ty CTTC | s tién bao than tau SH 26-ALCI,
nhung ciing can tinh lai cho phu hop.

[14] Tai cap so tham do Tong Cong ty BHBV khong chap nhan yéu cau khai
kién ciia nguyén don, khong dua ra quan diém cua minh ma chi khong dong y boi
thuong. Tai phién toa phiic tham Tong Cong ty BHBV cung cap cho Toa 4n Ban
tinh toan boi thuong ton that mac can tau SH 26-ALCI, theo ban tinh toan nay thi
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Ban giam dinh bdi thudng hang hai cua Téng Cong ty BHBV tinh mirc bdi thudng
cho chu tau 14 2.698.648.819 dong, sb tién nay cd chénh so véi yéu cau cua nguyén
don do nguyén don tinh nham sau khi trir di s6 tién khau trir, thu hdi vat tu thi phai
cong thém murc thu hdi chi phi giam dinh nhung nguyén don lai trir di va phan do
Tda an cip so thim trir nham 5.000.000 dong. Sau khi tinh toan lai nguyén don va
Cong ty tai chinh I d& nghi Toa 4n tinh lai chdp nhan sé tién 2.698.648.819 dong
ma Tong cong ty Bao hiém cung cép theo ban tinh toan bdi thuong ton that mic
can tau SH 26-ALCI.

[15] Tir nhan dinh tai muc [13], [14] Hoi dong xét xtr xét thiy bi don 1a Tong
Cong ty BHBV phai tra cho Cong ty CTTC | tong sb tién bao than tau SH 26-
ALCI 12 2.698.648.819 dong.

- Xét n6i dung khang nghi ctia Vién trudong Vién kiém sat nhan dan thanh
ph6 Hai Phong.

[16] V& viéc dinh chi d6i v6i phan khoi kién nguyén don di rat tai phién toa:
Nguyén don rat mot phan yéu cau khoi kién, theo quy dinh tai Piéu 244 BLTTDS
thi Hoi dong xét xtr dinh chi mot phan yéu cau khoi kién cua nguyén don. Vi vay
khang nghi ctia Vién kiém sat nhan dan thanh phd Hai Phong 1a ¢6 can ci.

[17] V& tinh toan nham 14n sd tién bi don phai tra, xac dinh khong ding sb
tién bj don phai thanh toan; vé xac dinh nham dia vi t6 tung ctia duong su tai phﬁn
quyét dinh ctia ban 4n; tuyén quyén yéu cau tra 13i do cham thanh toan c6 can ci.

[18] Tir nhiing phan tich trén thdy c6 cin cit chdp nhan mot phan yéu cau
khang cdo ctia bi don 1a Tong Cong ty BHBV, chap nhan mdt phan quyét dinh
khang nghi cta Vién truong Vién kiém sat nhan dan thanh ph6 Hai Phong, stra ban
an kinh doanh thuong mai so tham.

- V& an phi kinh doanh thuong mai so tham:

[19] Cian ¢t Piéu 147 B6 luat T6 tung dan su; cin ctr khoan 4 Piéu 26 Nghi
quyét s6 326/2016/UBTVQH14 quy dinh vé muc thu, mién, giam, ndp, quan Iy va
str dung an phi va 1& phi Toa an ctia Qubc hoi ban hanh ngay 30/12/2016: Tong
Cong ty BHBV phai chiu 4n phi kinh doanh thuong mai so thim twong tng voi
phan yéu cau nguyén don dugc chap nhan 1a: 72.000.000dong + 2%
(3.107.894.819 dong - 2.000.000.000 dong) = 94.157.896,38 dong, 1am tron thanh
94.157.896 dong; Cong ty SH phai chiu an phi kinh doanh thuong mai so thim
tuong Gmg véi phan yéu cau khong dugce Toa an chap nhan 1a: (3.459.868.276 dong
- 3.107.894.819 dong) x 5% = 17.598.672,85 dong, lam tron thanh 17.598.673
dong.

- Vé an phi kinh doanh thwong mai phiic tham:
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[20] Can ct Diéu 148 Bo luat T tung dan su; can ct Diéu 29 Nghi quyét s6
326/2016/UBTVQHI14 quy dinh vé mirc thu, mién, giam, ndp, quan 1y va st dung
an phi va 18 phi Toa an ctia Qudc hoi ban hanh ngay 30/12/2016, do stra ban an so
thAm nén bi don khong phai chiu 4n phi kinh doanh thuong mai phtic tham.

Vi cac 1€ trén,
QUYET PINH:

Can ct vao khoan 1 Diéu 30, Piéu 35, Diéu 39, Diéu 144, Diéu 147, DPiéu
148, khoan 2 Diéu 308, Piéu 309 B6 luat T tung dan su;

Can cr khoan 1 Diéu 123, DPiéu 303, Piéu 304, biéu 305, Piéu 307, Diéu
308, biéu 319, biéu 321, biéu 323 Bo luat Hang hai nim 2015; Cén ctt Diéu 12,
Diéu 13, Diéu 14, Piéu 15, Diéu 16 Luat kinh doanh bao hiém;

Can ctr khoan 4 Piéu 26, Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 quy
dinh vé murc thu, mién, giam, ndp, quan 1y va stir dung an phi va 1€ phi Toa an cua
Quéc hoi ban hanh ngay 30 thang 12 nam 2016;

Can c An 18 s6 09/2016/AL ngay 17 thang 10 nam 2016 ctia Hoi dong
Tham phan Toa 4n nhan dan Téi cao.

Xir: Chap nhan mot phan yéu cau khang céo cua bi don 1a Tong Cong ty
BHBV, chap nhan mot phan quyét dinh khang nghi cta Vién truong Vién kiém sat
nhan dan thanh ph6 Hai Phong, stra ban 4an kinh doanh thuong mai so tham.

1. Pinh chi giai quyét ddi vdi yéu cau khai kién cua nguyén don dé nghi bi
don phai tra tién luong cho thuyén vién tir thang 11 nam 2017 dén thang 05 nam
2018 14 971.500.000 dong va chi phi neo dau tai cang nha may dong tau Nha Trang
14 99.000.000 dong.

2. Chap nhan mot phan yéu cau khai kién cia Cong ty TNHH DVVTBSH.

- V& bao hiém trach nhiém dan su ctia chi tau va boi thuong thiét hai: Téng
Cong ty BHBV phai tra cho Cong ty TNHH DVVTBSH s6 tién 1a 409.246.000
dong (Bon tram linh chin triéu, hai tram bon muwoi sau nghin dong).

- V& bao hiém than tau: Tong Cong ty BHBV phai tra cho Céng ty CTTC | -
Ngan hang NNPTNT Viét Nam sb tién 13 2.698.648.819 dong (Hai 1y sdu trdam
chin muoi tam triéu, sau tram bon muwoi tdm nghin, tm tram muwoi chin dong).

Khi Ban 4n c6 hiéu luc phap luat, ké tir ngay nguoi duoc thi hanh an c6 don
yéu cau thi hanh 4n, néu ngudi phai thi hanh 4n chua thi hanh thi hang thang phai
chiu tién 13i theo mirc 14i suat no' qua han trung binh trén thi truong cta 03 Ngan
hang Thuong mai (Ngan hang Nong nghiép va Phat trién nong thon, Ngan hang
Cong Thuong, Ngan hang Ngoai thuong) tai thoi diém thanh toan, twong tng voi
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thoi gian cham tra theo An 1& s6 09/2016/AL ngay 17 thang 10 nam 2016 cua Hoi
d6ng Tham phan- Toa 4n nhan dan Tdi cao.

3. V& an phi:
- An phi kinh doanh thuong mai so tham:

Téng Cong ty BHBV phai nop 94.157.896 dong tién an phi kinh doanh
thuong mai so tham.

Ccong ty TNHH DVVTBSH phai nép 17.598.673 dong tién an phi kinh
doanh thuong mai so tham, nhung duoc trir vao s tién tam Gng an phi Cong ty
TNHH DVVTBSH di nop 28.294.000 dong theo Bién lai thu tién tam Gmg an phi,
1¢ phi Toa an s6 0014700 ngay 29 thang 6 nim 2018 ctia Chi Cuc thi hanh an dan
su quan NQ, thanh phd Hai Phong.

- An phi kinh doanh thuwong mai phuc tham: Tong Cong ty BHBV khong
phai ndp an phi phuc tham. Tam gilr s6 tién 2.000.000dong theo Bién lai s6
0014955 ngay 09 thang 11 nam 2018 cta Chi Cyc thi hanh an dan sy quan NQ,
thanh phd Hai Phong dé dam bao thi hanh an.

Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an Dan sy thi nguoi dugc thi hanh, nguoi phai thi hanh an c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng
ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh an dan su; thoi
hi¢u thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND TP Hai Phong; AN 3 3 ;

_ Chi cuc THADS quan NO: THAM PHAN-CHU TQA PHIEN TOA
- TAND quén NQ;

- Puong sy (dé thi hanh);

- Luu: Ho so, HCTP.

Vii Thj Thu Ha
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