TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Ty do — Hanh phiic

Baén 4n sb: 457/2020/DS-PT
Ngay: 22-9-2020
VIV “Chia di san thira ké”.

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa:  Ong Nguyén Pac Minh

Cdc tham phan: Ong Ping Vin Thanh

Ong Tran Van Muoi

- Thuw ky phién toa: Ba Lé Thi Thuy Tién — Thu ky Toa an nhan dan cap
cao tai Thanh ph6 H6 Chi Minh.
- Dgi di¢n Vign kiém sit nhéan dén cap cao tgi Thanh pho Ho Chi Minh:
Ong Poan Van Vang— Kiém sat vién tham gia phién toa.

~ Ngay 22 thang 9 nam 2020, tai try s¢ Toa an nhan dan cap cao tai Thanh

pho HO Chi Minh xét xur phuc thdm cong khai vu an dan sy thu ly so:
333/2019/TLDS-PT ngay 12/6/2019 vé viéc “Chia di san thtra ké”. Do Ban an

dan sy so tham so 04/2019/DS-ST ngay 19/3/2019 ciia Toa 4n nhan dan tinh
Lam Dong bi khang céo.

Theo Quyét dinh dwa vu an ra xét xtr phac tham sé: 1821/2019/QDP-PT
ngay 30/7/2019 gitra cac duong su:

- Nguyén don: Ong Ho Van T, sinh ndm 1974

Dia chi: duong H, phuong 5, Tp. Pa Lat, tinh Lam Dong.

Pai dién theo uy quyen: Ong Truong Phuc A, sinh nam 1960. Dia chi: S0
duong Hai T, phuong 6, Tp. Pa Lat, tinh Lam DPong (van ban uy quyén ngay
29/5/2017)

- Bi don:

1. Anh Hb Thanh T1, sinh ndm 1981

Pia chi: dudong H, phuong 5, Tp. Pa Lat, tinh Lam Pong.

Pai dién theo uy quyén: Ong Huynh Hai D, sinh ndm 1970. Dia chi: duong
3/2, phuong 1, Tp. Pa Lat, tinh Lam Bong (van ban uy quyén ngay 10/4/2018).

2. Anh Ho Thanh T2, sinh nim 1980

Pia chi: duong H, phuong 5, Tp.Da Lat, tinh Lam Pong.

Dai dién theo ty quyén: Anh Hé Thanh T1, sinh nam 1981. bia chi: duong H,
phuong 5, Tp. Pa Lat, tinh Lam Dong (van bdn uy quyén ngay 10/10/2017); Ong
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Huynh Hai D, sinh nam 1970. Bia chi: duong 3/2, phuong 1, Tp. Pa Lat, tinh Lam
bong (van ban uy quyén ngay 10/4/2018).

- Ngueoi ¢6 quyén loi va nghia vy lién quan:

1. Ba Ho Thi D, sinh nim 1951

Dia chi: Thon 8B, xa Loc Thanh, Tp. Bao Loc, tinh Lam Dé)ng.

Pai dién theo y quyén: Ong Truong Phuc A, sinh nam 1960. Dia chi:
duong Hai T, phuong 6, Tp. Pa Lat, tinh Lam DPong (van ban uy quyén ngay
29/10/2018).

2. Ong Ho P, sinh ndm 1956 (chét ngay 29/11/2012)

Ngudi ké thira quyén va nghia vu to tung ctia 6ng P:

2.1.Ba Nguyén Thi Hoang Y, sinh nim 1956

2.2. Anh H6 Anh T3, sinh nim 1979

2.3. Chi Ho Thj Kiéu T4, sinh ndm 1981

Cung dia chi: duong T, 4p P, xd Théi Tam Thon, huyén Hoc Mén,
Tp.HCM.

Pai dién theo Gy quyén cua ba Y, ong T3, ba T4: Ong Truong Phiic A, sinh
nam 1960. Dia chi: duong H, phuong 6, Tp. Da Lat, tinh Lam Dong (van ban uy
quyén ngay 31/10/2018)

3. Ong Ho P 1, sinh nam 1957 (chét ngay 05/6/2001)

Ngudi ké thira quyén va nghia vu td tung ctia dng Déang:

3.1. Anh Hb V& Duy P

3.2. Chi HO V5 Quynh N, sinh nam 1991

Cung dia chi: duong H, phuong 5, Tp. Pa Lat, tinh Lam Pong.

Pai dién theo ty quyén ctia ba N:

- Ong Huynh Hai D, sinh ndm 1970. Dia chi: duong 3/2, phuong 1, Tp. Da
Lat, tinh Lam Bong (van ban vy quyén ngay 10/4/2018).

- Anh Hb Thanh T1, sinh ndgm 1981. Dia chi: duong H, phuong 5, Tp. Da Lat,
tinh Lam Dong(van ban vy quyén ngay 10/10/2017).

4. Ong H6 N1, sinh nam 1960

Pia chi: duong H, phudng 5, Tp. Pa Lat, tinh Lim Pdng.

Pai dién theo uy quyén: Ong Huynh Hai D, sinh ndgm 1970. Dia chi: duong
3/2, phuong 1, Tp. Pa Lat, tinh Lam Dong (van ban uy quyén ngay 19/3/2018).

5.0ng Ho S, sinh ndm 1961 (chét ngay 30/12/2006)

Nguoi ké thira quyén va nghia vy to tung cia 6ng Sau:

5.1. Ba Phan Thi Kim T5, sinh nam 1972

5.2. Chi Ho Thuy Ngoc T6, sinh nim 1990

Cung dia chi: chung cu M, phuong 4, Tp. Pa Lat, tinh Lam Déng.

5.3. Chi H6 Thuy Thu T7, sinh nam 1990

Dia chi lién hé: Trai tam giam cong an Tp. Pa Lat, tinh Lam Déng.
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Pai dién theo ty quyén ciia ba T5, chi T6, chi T7: Ong D6 Ho T8, sinh nam
1977. Dia chi: duong N, phuong L, thanh ph6 Thuén An, Binh Duong (van ban uy
quyén ngay 18/5/2020 va 19/5/2020)

6. Ba HO Thi M, sinh ndm 1963

Dia chi: dudng M, phuong 4, Tp. Pa Lat, tinh LAm Déng.

Pai dién theo ty quyén: Ong Truong Phuc A, sinh nam 1960. Dia chi:
duong H, phuong 6, Tp. Pa Lat, tinh Lam Dong (van ban uy quyén ngay
31/10/2018).

7. BaHo Thi T8, sinh ndm 1965

Dia chi: dudong H, phuong 5, Tp. Pa Lat, tinh Lam Dong.

Pai dién theo uy quyén: Ong Truong Phuc A, sinh nam 1960. Dia chi:
duong Hai T, phuong 6, Tp. Pa Lat, tinh Lam DPong (van ban uy quyén ngay
29/10/2018)

8. Ba Ho Thi O, sinh nim 1967

Dia chi: dudong H, phuong 5, Tp. Pa Lat, tinh Lam Dong.

Pai dién theo iy quyén: Ong Huynh Hai D, sinh nagm 1970. Dia chi: duong
3/2, phuong 1, Tp. Da Lat, tinh Ldm Dong (van ban vy quyén ngay 19/3/2018).

9. Ong Ho6 T9, sinh nam 1969

Dia chi: duong H, phuong 5, Tp. Pa Lat, tinh Lam Dong.

Pai dién theo uy quyén: Ong Truong Phuc A, sinh nam 1960. Dia chi:
duong H, phuong 6, Tp. Pa Lat, tinh Lam Dong (van ban uy quyén ngay
29/10/2018)

10. Ba Ho Thi H, sinh nim 1971

Dia chi: Hoa Ky

11. Ba Phu Thi C, sinh nam 1957

Pia chi: duong H, Phuong 5, Tp.Da Lat, tinh Lam Ddng.

Pai dién theo ty quyén: Anh Ho Thanh T1, sinh ndm 1981. Dia chi: S6 dudng
H, phuong 5, Tp. Pa Lat, tinh Lam Dong(van ban iy quyén ngay 10/10/2017); Ong
Huynh Hai D, sinh nam 1970. Bia chi: duong 3/2, phuong 1, Tp. Pa Lat, tinh Lam
bong (van ban uy quyén ngay 10/4/2018).

12. Ba V6 Thi H1, sinh nam 1966

Dia chi: duong N, phuong 11, Tp.Da Lat, tinh Lam Déng.

Pai dién theo tiy quyén: Anh H6 Thanh T1, sinh nam 1981. Dia chi: duong H,
phuong 5, Tp. Pa Lat, tinh Lam Dong (van ban uy quyén ngay 10/10/2017); Ong
Huynh Hai D, sinh ndgm 1970. Dia chi: duong 3/2, phuong 1, Tp. Da Lat, tinh Lam
Dong (van ban uy quyén ngay 10/4/2018).

’ (Ong 4, 6ng b, 6ng T8 c6 mat; anh Hé Vé Duy P ¢6 don xin xét xir
vang mat, cac dwong sy con lgi vang mat tai phién toa,)
NOI DUNG VU AN:



Theo don khéi kién ngay 05/6/2017 ciia nguyén don éng Hé Vin T, bién
ban hoa gidi va 1oi trinh bay ciia éng Trwong Phiic A - dai dién theo 1y quyén
cua Ong T:

Cha ctia ong HO Vian T tén 1a Ho N2, sinh nam 1928, me tén 1a Tran Thi
D1, sinh nam 1929. Khi chung séng véi nhau, vo chong cu N2 va cu D1 ¢6 13
ngudi con chung, khong ¢ con nudi va con riéng, gdm:

-Ba HO Thi D, sinh nim 1951;

-Ong Ho P1 sinh nim 1954, chét ngay 07/02/2002, c¢6 vo 1a ba Phu Thi C
va cac con HO Thanh T1, H6 Thanh T2;

-Ong Ho P sinh nam 1956, chét ngay 29/11/2012, ¢6 vo la ba Nguyén Thi
Hoang Y va cac con H6 Anh T3, Hd Thi Kiéu T4;

-Ong HO D1 sinh ndm 1957, chét ngay 05/6/2001, c6 vo la ba Vo Thi H1
va cac con H6 V& Duy P, H6 V& Quynh N;

-Ong H6 N1, sinh ndm 1960;

-Ong Hb S, sinh nam 1961, chét ngay 30/12/2006, c6 vo 1a ba Phan Thi
Kim T5 va cac con H6 Thuy Thu T7, H6 Thuy Ngoc T6;

-Ba Ho Thi M, sinh nim 1963;

-Ba Ho Thi T8, sinh nim 1965;

-Ba Ho Thi O, sinh nim 1967;

-Ong Ho T9, sinh nam 1969;

-Ba Ho Thi H, sinh nim 1971;

-Ong HO Van K, sinh nam 1973, chét ngay 25/3/2005, chua c6 vo, con;

-Ong Ho Van T, sinh nam 1974.

Cu 6ng HO N2 chét ngay 02/6/1990 va cu ba Tran Thi DI chét ngay
07/01/2004, khi chét khong dé lai di chuc. Ong T xac dinh di san cua cha me dé
lai 1a dién tich dat & 221,94m?, trén dét c6 can nha trét, tuong xdy, nén xi mang
+ gach, mai ton dién tich 99,75m2 thudc thira 269 va mot phén thtra 271, 273, to
ban dd 25, toa lac tai duong H, phuong 5, Tp. Pa Lat (theo hoa dd do vé hién
trang str dung dat ngay 17/8/2018 cua Chi nhanh Vin phong dang ky dat dai Tp.
ba Lat).

Theo Vin ban nhuong quyén hu’orng di san thira ké ngay 02/5/2017 tai Pai
s quan Viét Nam tai Hoa Ky va cac giady cam két ky ngay 29/10/2018, ba Ho
Thi H, ba Ho Thi D, ba H6 Thi M, ba Hb Thi T8, 6ng Ho T9, ba Nguyén Thi
Hoang Y, anh HO6 Anh T3, chi H6 Thi Kiéu T4 va ba Phan Thi Kim T5, chi H6
Thuy Ngoc T6, chi H6 Thuy Thu T7 dong ¥ cho, ting ky phan thira ké ctia minh
cho 6ng H6 Vin T. Bén canh d6, theo van ban thoa thuan ngay 02/11/2018 thi
anh Hb Thanh T1 thay mit nhan ky phan thira ké ciia 6ng H6 N1; ba HO Thi O;
ba Phu Thi C, anh H5 Thanh T2 va ba V& Thi H1, anh HO V& Duy P, chi Ho V&
Quynh N. Nay 6ng T d& nghi Toa an chia di san thira ké bang hién vat, cu thé
nhu sau:

1. Tong dién tich dat 179,76m? theo hoa do do v& ngay 17/8/2018 (da trir
chi gidi sudi) chia cho 12 ky phan, moi ky phan dugc nhin 14,98m?, theo do:



- Phia anh T1 duoc nhan 04 ky phan x 14,98m? = 59,92m? dat ¢ thudc
phan 1 hoa do.

- Phia dng T dugc nhan 08 ky phan x 14,98m? = 119,84m? dét ¢ thudc
phan 2 va mdt phan ctia phan 1 hoa do.

2 Téng dién tich nha da xay dung 99,75m? chia cho 12 ky phan, mdi ky
phan dugc nhéan 8,3125m?,

- Phia anh T1 dugc nhén 04 ky phan x 8,3125m? = 33,25m? thudc phén 1
hoa do.

- Phia 6ng T duoc nhan 08 ky phan x 8,3125m? = 66,5m? nha ¢ thudc
phan 2 va mot phan nha cia phan 1 hoa do.

Hién nay 6ng T dang st dung 73,75m? giét & va 49,32m? nha thudc phan 2
hoa do. Vi viy, dé€ nghi giao thém 46,09m? dat & va 17,18m? nha tai phan 1 hoa
do chodng T.

* Ong Huynh Hai P - dai di¢n theo 1y quyén ciia bi don trinh bay: Thong
nhat 16i trinh bay cta nguyén don vé hang thira ké va di san thira ké cta cu 6ng
Hb N2 va cu ba Tran Thi D1. Anh H6 Thanh T1 va anh Hb Thanh T2 1 con
rudt cla 6ng Hb P va ba Phu Thi C. Ong Hb6 P mat ndm 2002. Anh T1, anh T2
khong dong y voi yéu cau cua ong T. Hién nay bi don chua c6 nha ¢ nén d€ nghi
dugc nhan phan nha dat s6 1 va giao phan nha dat s6 2 cho ong T ti€p tuc su
dung theo nhu hoa d6 do v& ngay 17/8/2018. Anh T1, anh T2 ¢6 trach nhiém
thanh todn bang gié tri cho 6ng T va 07 dong thura ke dimg vé phia ong T, cu
thé:

o Vé dat: Dién tich dat phan 1 1a 106,01m?, chia cho 12 ky phan, mdi ky
phan duoc nhan 1a 8,83m? x 32.200.000d = 284.326.000d. Anh T1, anh T2 c6
trach nhiém thanh toan cho 6ng T va 07 dong thura ke dumg ve phia 0ng T la: 08
ky phan x 284.326.000d = 2.274.608.000d.

o Vé nha: Dién tich nha phan 1 1a 50,43m?, chia cho 12 ky phan, mdi ky
phan duoc nhén 13 4,2m? x 2.360.000d x 60% = 5.947.200d. Anh T1, anh T2 ¢
trach nhi¢ém thanh toan cho 6ng T va 07 dong thura ke dung ve phia 0ng T la: 08
ky phan x 5.947.200d = 47.577.600d.

Téng cong 2.322.185.000d.

‘ Péi v6i ky phan ciia 6ng Ho N1, ba HO Thi O va ngudi thira ké cua ong
Ho6 P1, anh T1, anh T2 s€ ¢o trach nhi¢m thanh toan theo nhu Van ban thoa
thuan ngay 02/11/2018. Khong yéu cau Toa an giai quyét.

*Nhitng ngueoi c6 quyén loi va nghia vu lién quan:

- Ong Truong Phuc A 1a dai dién theo uy quyén ctia ba HO Thi D, ba Hb
Thi M, ba H6 Thi T8, 6ng Ho T9, ba Nguyen Thi Hoang Y, anh H6 Anh T3, chi

Hd Thi Kiéu T4, ba Phan Thi Kim T5, chi H5 Thuy Ngoc T6, chi Hb Thuy Thu
T7 trinh bay: Thong nhat 15 trinh bay ctia nguyén don vé hang thira ké va di san



thira ké ciia cu 6ng HO6 N2 va cuba Tran Thi D1. Nay déng y tang cho ky phan
ma ho duoc hudéng cho 6ng H6 Van T theo nhu Gidy cam két ngay 29/10/2018.

- Ba H6 Thi H: Theo Vin ban nhudng quyén huong di san thira ké ngay
02/5/2017 tai Pai st quan Viét Nam tai Hoa Ky, ba Hu¢ trinh bay ba la con ruot
cua cu ong HO N2 va cu ba Tran Thi D1. Di san cha me dé lai 1a nha va dit tai
s6 duong H, phuong 5, Tp. Da Lat. Nay ba dong ¥ giao ky phan thira ké cua
minh cho dng T. Ba c6 don xin ving mit trong cac budi hoa giai, xét xir ctia Toa
an.

- Ong Huynh Hai D 1a dai dién theo uy quyén cua 6ng H N1, ba H Thi
O trinh bay: Thong nhat 16i trinh bay ctia nguyén don vé hang thira ké va di san
thira ké ctia cu ong H6 N2 va cy ba Tran Thi D1. Nay dé nghi dé anh H6 Thanh
T1 nhan ky phan thira ké va anh T1 c6 trach nhiém thanh toan lai gié tri cho ong
Néam, ba Oanh nhu Van ban thdéa thuan ngay 02/11/2018.

- Ba V6 Thi HI, anh H6 V& Duy P, chi Hb V& Quynh N trinh bay: Nam
1988 dng Ho6 P1 va ba V& Thi H1 chung sdng véi nhau nhu vo chong tai dudng
H, phuong 5, Tp. Pa Lat, khong ding ky két hon va c6 02 con chung 1a H6 V3
Duy P, sinh nim 1989 va H5 Thi Quynh N, sinh nim 1991. Nam 2001 6ng
Pang mat. Me con ba chuyén vé duong N, phuong 11, Tp. Pa Lat dé sinh séng.
Nam 2003 ba 1ay chong khac 13 6ng Vi Xuan T10, sinh ndm 1965, trt tai LAm
Sinh, phudng 5, Tp. Pa Lat. Ba va 6ng T10 khong diang ky két hon, ¢d 01 con
chung 12 V& Tuan A, sinh nim 2009. Nay dé nghi dé anh H6 Thanh T1 nhan ky
phan thira ké va anh T1 c6 trach nhiém thanh toan lai gia tri cho ba H1, anh P,
chi N nhu Van ban thoa thuan ngay 02/11/2018.

- Ba Phu Thi C trinh bay: ba 1a vo ctia 6ng HO P. Vg chong ¢6 02 con
chung la HO Thanh T1 va Ho Thanh T2. Nam 2002 6ng P mat. Nay 0ng T khoi
kién y€u cau chia di san thira ké thi ba khong c6 y kién gi, dé nghi Toa an giai
quyét theo quy dinh cua phap luat.

Céac duong su thong nhat Vol kfét qua do v& va chimg thu tham dinh gia
cua co quan chtrc nang, khong thac mac, khi€u nai gi.

Tai ban 4an dan sy so' thim sb 04/2019/DS-ST ngay 19 thang 3 nam
2019 cua Toa an nhan dan tinh Lam Dong quyét dinh:

- Can ctr khoan 5 Diéu 26; Diéu 147; khoan 1 Diéu 227; Diéu 228 Bo luat
T6 tung dan su;

- Diéu 633,634,635, 674, 675, 676, 685 Bo luat Dan sy nim 2005; Diéu
623 B0 luat dan sy nam 2015.

- Can ctr Nghi quyét s0 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban Thuong vu Quoc Hoi quy dinh vé an phi, 1¢ phi Toa an.

Xur:

1. Chép nhin mdt phan yéu cau khoi kién cia ong HO Van T vé viée
“Tranh chap chia di san thira ke”.



Xéc dinh nhitng nguoi thira ké di san ctia cu 6ng HO N2 va cu ba Tran Thi
D1 gém: ba H6 Thi D; 6ng H6 N1; ba Ho Thi M; ba Ho Thi T8; ba H6 Thi O;
6ng Hb T9; ba HO Thi H; 6ng H6 Vian T; anh H6 Thanh T1, anh H6 Thanh T2;
anh HO6 V& Duy P, chi Hb V& Quynh N; anh Ho Anh T3, chi HO Thi Kiéu T4;
chi H6 Thuy Thu T7, chi H5 Thuy Ngoc T6.

Xéc dinh di san thira ké ctia cu 6ng HO N2 va cu ba Tran Thi D1 d¢ lai 1a:
dién tich dat ¢ 221,94m? (¢ 42,18m? thudc chi gi6i sudi, con lai 179,76m?), trén
dat c6 can nha trét, tuong xay, nén xi ming + gach, mai ton dién tich 99,75m?
thudc thura 269 va mot phan thira 271, 273, t& ban dd 25, toa lac tai duong H,
phuong 5, Tp. Pa Lat.

Chia di san thira ké cua cu 6ng H6 N2 va cu ba Tran Thi D1 theo phép
luat nhu sau:

- Ong H6 Van T dugc quyén st dung dién tich 91m? (trong d6 c6 17,25m?
thudc chi giéi sudi, con lai 73,75m? dién tich xay dung 49,32m?) thudc mot
phan thtra 269, to ban do 25, toa lac tai duong H, phuong 5, Tp. Pa Lat theo hoa
d6 do v& hién trang sir dung dat ngay 17/8/2018 ctia Chi nhanh Vian phong ding
ky dat dai Tp. Da Lat.

- Anh H6 Thanh T1, anh H6 Thanh T2 dugc quyén st dung dién tich
130,94m? (trong d6 c6 24,93m? thudc chi gidi sudi, con lai 106,01m?, dién tich
xay dung 50,43m?) thuoc mét phan thira 269, 271, 273, t& ban d6 25, toa lac tai
duong H, phuong 5, Tp. Pa Lat theo hoa do do v& hién trang st dung dat ngay
17/8/2018 ctia Chi nhanh Vin phong diang ky dat dai Tp. Pa Lat.

C6 hoa d6 kém theo ban an.

Cac duong sy dugc quyén lién hé véi co quan nha nudc co thAm quyén de
dang ky, k& khai cap Gidy chung nhan quyén st dung dat va tai san khac gan
lién voi dat theo quy dinh cua phép luét.

Anh H6 Thanh T1, anh Hb Thanh T2 ¢6 trach nhiém thanh toan cho ong
Ho Van T s6 tién 1.508.424.884d.

Ngoai ra Ban an so tham con tuyén véchi phi té tung, tién an phi va danh

quyén khang cdo cho cac duong su theo quy dinh ctia phap luat.

Sau khi xét xtr so tham, ngay 28/3/2019 nguyén don H6 Van T khang céo
toan bd ban an so tham.

Tai phién toa phuc thim hom nay,

Nguoi dai di¢n theo uy quyén ctia nguyén don 1a dng Truong Phiic A van
giit nguyén yéu cau khang cao, 6ng An trinh bay: Dé nghi stra ban an so tham
theo hudng chia thira ké bang hién vat vi ong T dugc nhan 8 ky phan nhung
dién tich dugc chia lai it hon 2 ky phan cta anh T2 va anh T1. Trong thuc té c¢6
da diéu kién dé chia thira ké bang hién vét. Ban 4n so thAm chua xem xét dén
cong stre ton tao, gin gitr di san cho ong T nhung phia nguyén don xin rat lai
yéu cau nay. Dong thoi nguyén don chi ddng v cho ba T5 duoc huong di san
thira ké khi ba T5 rat lai yéu cau cua ba tai toa.



Nguoi dai dién theo iy quyén cta bi don va ngudi co quyén loi nghia vu
lién quan 1a 6ng Huynh Hai P trinh bay: Viéc chia thira ké nhu ban an so tham
da tuyén la phu hgp vi dé can ctr theo tinh trang thuc té dé chia. C)ng T tuy duoc
nhén 8 ky phan nhung thyc té chi co \(Y chong cua 6ng T sinh song, con 6 thu 1
tuy co6 2 ky phan nhung s6 ngudi thue té sinh sdng 13 rat nhleu gom gia dinh cua
P, N, T2, T1. V& cong strc dong gop ching tdi da néu ra tai cip so thdm, nguyén
don khong c6 ton tao dong gop, néu co ton tao thi cling khdng 1a bao so véi viéce
ong T dung mat bﬁng kinh doanh va chung t6i ciing khong dit ra van dé chia s6
tién thu loi nhudn tir viéc kinh doanh d6 nén 6ng T ciing khong dwa ra van dé
dong thué. Vé phan ba T5 thi ching t6i khdng cé y kién.

Nguoi dai dién theo uy quyén ctia nguoi co quyén loi nghia vy lién quan
ong Pd Ho6 T8 trinh bay: Ba T5 va hai nguoi con ctia ba T5 khong co ¥ klen
déng ¥ cho dng T ddng ¥ dé lai ky phan thira ké lai cho 6ng T va 6ng T tra tién
cho ba T5 nhu thoa thuén.

- Pai dién Vién Kiém sat nhan dan cdp cao tai Thanh phé HO Chi Minh

phat biéu quan diém:

Vé thu tuc t6 tung: Tu khi thu 1y dén khi dua vu 4n ra xét xr Toa an da
tién hanh ding quy dinh cua phap ludt; tai phién toa nguoi tham gia t6 tung
chap hanh dung quy dinh phap luét t6 tung dan su. Vé nodi dung vu an: Nguyén
don va bi don thdng nhat chia déu cho 12 ky phan, viéc thoa thuan nay 13 tu
nguyén va phu hop quy dinh phap luat. Theo bi don trinh bay, cac duong sy
T1, T2, P, N chua c6 noi song on dinh, néu chia déu 12 phan thi khéng du diéu
kién tach thira theo Quyét dinh sé 33/2015/QD-UBND ngay 16/4/2015 cua
UBND tinh Lam Pong. Do d6 cap so tham quyét dinh chia 1am 2 phan, chia
cho nguyén don 6 s6 2 va bi don tai 6 s6 1 1a ¢6 can ¢l vi chia dya trén thuc
tién 14 phan déat ctia 6ng T sir dung trudc nay. Ong T khang cdo nhung khong
c6 tai lidu ching cir mai, dé nghi Hoi dong xét xtr khong chap nhan khang cao,
giit nguyén ban an so tham.

NHAN DINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu co trong hd so vu an dugc tham tra tai
phién toa va két qua tranh ludn tai phién toa phuc tham, y kién ctia cac bén
duong su, quan diém cta vi dai dién Vién kiém sat. Hoi déng xét xir nhan dinh:

[1] Vé thi tuc t6 tung: Don khéng céo trong han luat dinh va hop 1€ nén
dugc Hoi dong xét xir xem xét giai quyét theo trinh ty phuc tham.

[2] Xét khang cao ctia nguyén don:

[2.1] V& ngudn gbc dat, tai san trén dat va xac dinh hang thira ké:

Vé ngudn gbc va dién tich dat tranh chdp dugc cac dong thira ké thong
nhat 12 di san cua cu N2 va cy D1 dé lai 1a dién tich dat ¢ 221,94m? (c6 42 18m2
thudc chi gidi sudi, con lai 179,76m?), trén dat co can nha trét, tuong xay, nén xi
ming + gach, mai ton dién tich 99,75m? thudc thira 269 va mot phan thira 271,
273, t& ban d6 25, toa lac tai duong H, phuong 5, Tp. Pa Lat.

Vé x4c dinh hang thtra ké: Vo chéng cu N2 va cu D1 ¢6 tat ca 13 nguoi con
la ba HO Thi D, dng Ho P, 6ng Ho6 P1, 6ng H6 P1, 6ng HO6 N1, 6ng Ho S, ba HO
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Thi M, ba Ho Thi T8, ba H6 Thi O, 6ng Ho T9, ba H6 Thi H, 6ng H6 Van K va
6ng HO Van T. Ngoai ra khong co nguoi con chung, con rleng hodc con nuoi
nao khac. Theo céc tai liéu c6 trong hé so vu an thé hién: ong Hb P (chet ngay
07/02/2002), 6ng H6 P1 (chét ngay 29/11/2012), éng HO D1 (chét ngay
05/6/2001), 6ng HO6 S (chét ngay 30/12/2006), ong HO Vian K (chét ngay
25/3/2005).

Vi \{ay, can cu Bi‘éu 676 B0 luat Dan sy nam 2005 xéac dinh hang thtra ké
cua cu HO6 N2 va cu Tran Thi D1 nhu sau:

- Hang thtra ké thtr nhat: ba H3 Thi D, 6ng HO N1, ba HO6 Thi M, ba Hb
Thi T8, ba H6 Thi O, 6ng H6 T9, ba H6 Thi H va 6ng HO Van T. Thira ké thé
vi: con cua Ong Ho P 1a anh HO Thanh T1, anh HO Thanh T2; con cua 6ng Ho
P1 12 anh H6 V& Duy P, chi Hd V& Quynh N.

- Hang thira ké thr hai: con ctia 6ng HO P 1a anh HO Anh T3, chi H6 Thi
Kiéu T4; con ctia 6ng HO S 1a chi H6 Thuy Thu T7, chi H5 Thuy Ngoc T6.

Nhu vay, hang thira ké thir nhét ctia cu N2, cu DI van con nén anh Ho
Anh T3, chi H6 Thi Kiéu T4, chi HO6 Thuy Thu T7, chi H5 Thuy Ngoc T6 la
chau (thudc hang thira ké thir hai) s& khong duoc hudng thira ké theo quy dinh
tai khoan 3 Piéu 676 Bo luat Dan sy nim 2005. Tuy nhién, nguyén don va bi
don cung thong nhét chia déu di san thira ké cta cu N2 va cu D1 cho tat ca hang
thira ké, tong cong 1 12 ky phan, viéc thong nhat nay 1a ty nguyén, pht hop véi
quy dinh ctia phap luat nén dugc cap so tham chap nhan 1a phu hop, co cén cu.

Tai cap phuc tham, ba Phan Thi Kim T5, chi H6 Thuy Thu T7, chi Hb
Thuy Ngoc T6 ¢ van ban “Pon xin thay d6i 10i khai” c¢6 ndi dung khong dong
¥ tang cho dng HO Vin T ky phan ma ba T5, chi T7, chi T6 duoc thira ké thé vi
ctia ong HO S dong thoi dé nghi huy Gidy cam két ngay 29/10/2018 va hay uy
quyén cho 6ng Truong Phic A. Tuy nhién, tai phién toa phuc thim, ngudi dai
dién theo Gy quyén cta ba T3, chi T7, chi T6 l1a dng DS Ho6 T8 trinh bay: ba T5
va hai nguoi con cua ba TS khong coy klen ddng ¥ cho 6ng T dong vy dé lai ky
phan thira ké lai cho 6ng T va 6ng T tra tién cho ba T5. Sau khi xét xir so tham,
ba T5, chi T7, chi T6 khong c6 khang cao, dong thoi, tai phién toa phuc tham da
thay doi 10 khai. Nhu vay, viéc thoa thuén nhan cac ky phan caa 6ng T nhu tai
cap so tham van con gia tri.

[2.2] V& phan chia di san thira ké:

Cép so tham da chia di san thira ké ciia cu N2, cu D1 thanh 02 phﬁn béng
hién vat, giao cho 6ng T dién tich nha va dat ¢ tai 6 s6 02 va giao cho anh T1,
anh T2 dién tich nha va dat & tai 6 s6 01 theo hoa d6 do v& hién trang str dung
dat ngay 17/8/2018 cta Chi nhanh Vin phong ding ky dat dai Tp. Pa Lat.
Nguyén don va bi don phai thanh toan biang gia tri cho céc thira ké khac tuwong
ung voi ky phan hién vat ma ho duoc huong. Nguyén don 6ng Hb Van T khong
dong y vOi cach chia nay va khang cao dé nghi xem xét 6ng dugc nhan 8 ky
phan nhung dién tich dit dugc chia lai it hon 2 ky phan cta anh T2 va anh T1.



Tai hoa dd do v& hién trang sir dung dat ngay 17/8/2018 cua Chi nhanh
Vian phong dang ky dat dai Tp. Pa Lat 1ap, viéc chia di san thanh 02 phan dua
theo hién trang dat. Viéc chia nhu trén cin ctr qua trinh su dung dat cua cac bén,
cu thé 1a phia nguyén don dé ¢ xay dung nha ¢ tai 6 so 2, Toa an cap S0 thAm
khi chia 6 s6 2 cho nguyén don di dam bao dugc nhu cau str dung dat 6n dinh.
Pong thoi, dé dam bao cho nhimg ngudi khong co dat ¢ co didu kién duoc 6n
dinh cudc sdng nén chia 6 s6 2 cho nhitng ngudi con lai 1a phu hop. Cac ky phan
c6 gia tri 12 nhu nhau, ai dugc huéng hién vat nhiéu hon c6 trach nhiém hoan tra
gia tri cho nhitng nguoi con lai.

Hoi dong xét xir cho nhdn thiy viéc toa an cip so thim cdn cr vao tinh 6n
dinh, nhu cau st dung dat, my quan, diéu kién tach thira dé phan chia thira ké
nhu di tuyén 1a thoa dang boi 18 giira cac dong thira ké, trong d6 c6 nguyén don
va bi don thdng nhat chia déu cho 12 ky phén viéc thoa thudn nay 1a tu nguyén
va phu hop quy dinh phap luat. Nhan thay cac duong su T1, T2, P, N chua c6
noi song on dinh, néu chia déu 12 phan thi khong du diéu kién tach thira theo
Quyét dinh sO 33/2015/Qb-UBND ngay 16/4/2015 cua UBND tinh Lam Pong.
Do d6 cap S0 tham quyét dinh chia lam 2 phan, chia cho nguyén don 6 s6 2 va bi
don tai 6 s0 1 14 ¢6 can ¢t vi chia dua trén thuc tién 1a phan dat cua ong T sir
dung trudc nay.

[2.3] V& yéu cau chia thém tién cong suc dong gop: Theo don khang cao
va trinh bay cua luat su bao v¢ quyen lgi ich hgp phép cho nguyén don cho
rang ban 4n so thAm chua xem xét dén cong suc ton tao, gin gitr di san cho ong
T nhung phia nguyén don xin rat lai yéu cau nay. Pong thoi nguyén don chi
dong ¥ cho ba T5 duoc huong gia tri di san thira ké khi ba T5 rat lai yéu cau
cua ba tai toa.

Nguoi dai dién theo uy quyén cua bi don va ngudi co quyén loi nghia vy

lien quan dng Huynh Hai D ciing nhu dai dién theo uy quyen cua ba T5 dong v
v6i viée rat yéu ciu noi trén cua nguyén don. Nhan thiy viéc rat yéu cau doi
cong stc dong gdp cua nguyén don va ¥ kién dong ¥ cta cac bén duong sy 1a tu
nguyén, khong trai luat nén Hoi dong xét xur dinh chi xét xir dbi voi yéu cau
khang céo ctia nguyén don vé viéc doi chi phi cong stc ton tao, giit gin di san
thira ké.

Tai phién toa phuc thAm hém nay, nguyén don c6 khang cao nhung khéng
¢ tai liéu chirg cr médi chirmg minh cho khang cao cua minh 1a c6 can cu, Xét
thiy ban 4n so thim da tuyén 1a c¢6 cin cr va phu hop voi quy dinh phap luét,
nén Hoi ddng xét xir khong chap nhan khang céo cua nguyén don.

[3] V& an phi dan sy phtic thAm: Do khang cao khong duoc chap nhan nén
6ng Ho6 Vian T phai chiu an phi dan su phtc thim.

Vi cac 1€ trén;

QUYET PINH

Can cir khoan 1 Piéu 308 ciia B ludgt To tung dan sy nam 2015, ap dung

Nghi quyét sé6 326/2016/UBTVOHI14 ngay 30/12/2016 ciia Uy ban thuwong vu



Quéc hdi quy dinh vé mikc thu, mién, gidm, quan 1y va siv dung dn phi va 1é phi
Toa an.

- Khong chip nhan yéu cau khang cdo ciia nguyén don éng Ho6 Vin T.
Giit nguyén Ban an dan sy so thim sd 04/2019/DS-ST ngay 19 thang 3 nim
2019 ciia Toa 4n nhan dan tinh Lam Pong.

1/ Tuyén xur:

- Chép nhan mdt phan yéu ciu khoi kién ctua ong HO Vin T vé viée
“Tranh chdp chia di san thira ké”.

Xéc dinh nhimg nguoi thira ké di san cua cu 6ng H6 N2 va cu ba Tran Thi
D1 gém: ba H6 Thi D; 6ng H6 N1; ba Ho Thi M; ba Ho Thi T8; ba H6 Thi O;
6ng H6 T9; ba HO Thi H; 6ng H6 Vin T; anh H6 Thanh T1, anh Ho Thanh T2;
anh H6 V& Duy P, chi Ho6 V& Quynh N; anh Ho Anh T3, chi HO Thi Kiéu T4;
chi H6 Thuy Thu T7, chi H6 Thuy Ngoc T6.

Xéc dinh di san thira ké cta cu 6ng H6 N2 va cu ba Tran Thi D1 dé lai la:
dién tich dat ¢ 221,94m? (¢ 42,18m? thudc chi gi6i sudi, con lai 179,76m?), trén
dat c6 can nha trét, tudng xay, nén xi ming + gach, mai ton dién tich 99,75m?
thudc thira 269 va mot phan thira 271, 273, t& ban d6 25, toa lac tai duong H,
phuong 5, Tp. Pa Lat.

Chia di san thira ké ctia cu 6ng HO6 N2 va cu ba Tran Thi D1 theo phap luét
nhu sau:

-Ong Ho Vin T duogc quyén st dung dién tich 91m? (trong d6 ¢6 17,25m?
thudc chi giéi sudi, con lai 73,75m?% dién tich xay dung 49,32m?) thuéc mot
phan thira 269, to ban d6 25, toa lac tai duong H, phudng 5, Tp. Pa Lat theo hoa
d6 do v& hién trang str dung dat ngay 17/8/2018 ctia Chi nhanh Vian phong ding
ky dat dai Tp. Pa Lat.

- Anh H6 Thanh T1, anh H6 Thanh T2 duoc quyén st dung dién tich
130,94m? (trong d6 c6 24,93m? thudc chi gidi sudi, con lai 106,01m?, dién tich
xay dung 50,43m?) thuoc mét phan thira 269, 271, 273, t& ban d6 25, toa lac tai
duong H, phuong 5, Tp. Pa Lat theo hoa d6 do vé& hién trang sir dung dat ngay
17/8/2018 cua Chi nhanh Vian phong dang ky dat dai Tp. Pa Lat. (C6 hoa d6
kém theo ban an).

Céac duong su dugce quyén lién hé v6i co quan nha nude ¢ tham quyén dé
dang ky, ké khai cap Gidy chimg nhan quyén st dung dat va tai san khac gin
lién voi dat theo quy dinh cta phap luat.

- Anh H6 Thanh T1, anh H Thanh T2 c6 trach nhiém thanh toan cho ong
Ho Vin T s tién 1.508.424.8844.

2/ Cac quyét dinh khac cua Ban an so tham véchi phi té tung, an phi dan
su so tham c6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

3/ An phi phac tham: Ong H6 Van T phai chiu 300.000 dong dugce khau
trir vao so tién tam tng an phi d nop theo Bién lai s6 0014751 ngay 04/04/2019
tai Cuc Thi hanh an dan su tinh Lam Déng.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.
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