TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO NHA TRANG Poc Lap - Tw Do - Hanh Phic
TINH KHANH HOA

An sb: 23/2019/KDTM -ST

Ngay: 28/9/2023
Viv: “Tranh chap Hop dong mua ban hang hoa” .

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO NHA TRANG, TINH KHANH HOA

Thanh phin Hji dong xét xir so thAm gdm cé:
- Tham phén - Chu toa phién toa: Ba Lé Thi Hong Minh
- Hoi thim nhan dan:  Ong Nguyén Viin Ban
Ba Vo Thi Boi
- Thu ky ghi bién ban phién toa: Ba Nguyén V6 Thu Thity — Thu ky Toa 4n
nhan dan thanh phd Nha Trang.
- Pai dién Vién kiém sat nhan dan Thanh phd Nha Trang:
Ong Nguyén Giéi Manh Phi - Kiém st vién.
Ngay 28 thang 9 nim 2023, tai tru s Toa an nhan dan thanh phd Nha Trang
mo phién tod xét x cong khai vy an kinh doanh thuwong mai thu 1y s
36/2023/TLST-KDTM ngay 25 thang 5 nim 2023 vé viéc “Tranh chdp Hop dong
mua ban hang héa” theo Quyét dinh dua vu an ra xét xir sd 20/2023/QDXXST -
KDTM ngay 06 thang 9 nam 2023 va Quyét dinh hodn phién toa s6
27/12023/QbXXST — KDTM ngay 14 thang 9 nam 2023, giita cac duong su:
I1. Nhirng ngwoi tham gia phién hoa giai:
* Nguyén don: - CONG TY TNHH MHT
Dia chi try s6: Can 1Q Chung cu CT1, Khu d6 thi VCN Phuéc Hai, phuong
Phudc Hai, Nha Trang.
Nguoi dai dién theo phap luat: Ba Nguyén Thi Ngoc Thily — Chire vu : Giam déc
Nguoi dai dién theo iy quyén: Ong Nguyén Thanh B
Pia chi: 194-A2 Lé Hong Phong, phuong Phudc Hai, Nha Trang, Khanh Hoa
(Theo Gidy uy quyén ngay 17/8/2023).
* Bi don: CONG TY TNHH ALW
Dia chi tru so: Ki 6t s6 14 tda nha OC3 Mudng Thanh Vién Triéu, s6 03 Pham
Vin Pong, TP. Nha Trang,Khanh Hoa.
Nguoi dai dién theo phap luat: Ong Vii Viét T  — Chuc vu : Giam déc.
Dién thoai : 0942 878 486
Mi sb thué doanh nghiép: 4201831308
Vang mat




NOI DUNG VU AN:

Theo don khéi kién dé ngay 071412023 va cdc 1oi khai trong qud trinh t6 tung
tai toa dn ciing nhu tai phién toa so tham - dai dién theo ity quyén ciia nguyén don
6ng Nguyén Thanh B trinh bay:

- Can ctr Hop dong s6 1003/2020/HD/MHT-AW ngay 10/3/2020 ky giita Cong
ty TNHH MHT va Cong ty TNHH ALW; Can ct vao bién ban thanh Iy hop ddng
ngay 15/7/2020 “V/v Cung cp ném va do roi ndi that khach san” tai dja diém: Khach
san Pavilor, Tda nha OC3 Mudng Thanh Vién Triéu — TP. Nha Trang.

- Can cir Hop dong s6 0705/2020/HD/MHT-AW ngay 07/5/2020 ky gitta Cong
ty TNHH MHT va Cong ty TNHH ALW Cin cir vao bién ban thanh 1y hop dong ngay
03/6/2020 “V/v Cung cép,thi cong len chan twong va tham san hanh lang tang 5 khach
san tai dia diém: Khach san Pavilor, T0a nha OC3 Mudng Thanh Vién Triéu — TP.
Nha Trang.

- Can ctr Hop dong s6 0406/2020/HD/MHT-AW ngay 04/6/2020 ky giita Cong
ty TNHH MHT va Cong ty TNHH ALW “V/v Cung cip,thi cong len chan tuong va
tham san hanh lang tAng 4 khach san tai dia diém: Khach san Pavilor, Téa nha OC3
Mudng Thanh Vién Triéu — TP. Nha Trang.

Pén nay, viéc cung cép, thi cong di xong va dua vao sir dung di lau. Cong ty
ching t6i 1a mot trong nhitg don vi cung cap ndi that va thi cong len chan tuong va
tham san hanh lang cho cong trinh khach san Pavilor cia Cong ty TNHH ALW ciing
dang gip nhiing kho khin vé tai chinh va phai vay vén Ngan hang, dé mua vat
tu,hang hoa thi cong cho Hop dong da ky véi Céng ty TNHH ALW. Nhung quy
cong ty chi thanh toan duoc mot phan trong tong sb gia tri quyét toan da lam, dicu
nay da 1am cho Cong ty chung t6i gap kho khin khong nho. Trong khi tién khong thu
héi dugc, Cong ty van phai chi, 13i ngan hang van phai tra, luong céng nhéan vién
khong thé thiéu, thué van phai dong day di. Hon nita cic hoa don tai chinh bén cong
ty chiing t6i dd xuét ra cho Cong ty ALW d3 dugc cong ty khau trir thué.Viéc thu hoi
cong no dbi voi cong ty chang t6i rat quan trong dé cong ty chung toi con duy tri
hoat dong. Trudc khi dua hd so khai kién ra toa an, Cong ty TNHH MHT d4 nhiéu 1an
lién hé dén tryuc tiép; dién thoai cho ong Vii Viét T — Chirc vu : Giam dbc cong ty
TNHH ALW 6ng chi hen nhung dng khong thuc hién va Chiing t6i duoc biét Chil dau
tu di thanh toan hét sb tién thuc hién cong trinh cho Quy cong ty nhung Quy cong ty
lai khong thanh toan cho cong ty chiing t6i va d6i cho 1y do 1a dich bénh covid kéo dai
lam anh hudng dén hoat dong ctia cong ty, cong ty chung t6i cing dong cam su kho
khin nhung tir khi hét dich bénh chung t6i lién hé dén quy cong ty thi quy cong ty
khong hop tac dé thanh toan no.

Vi vay Cong ty chiing toi phai lam don khéi kién ra toa 4n dé nho toa giai
quyét theo phap luét. Tinh dén ngay 30/06/2023 Cong ty TNHH ALW con no Cong ty
TNHH MHT véi s6 tién 1a: 916.732.177 ddng (Bang chir: Chin trim muoi sdu triéu
bay trim ba muoi hai nghin mot trim bay muoi bay dong.)



Trong do:

+ No gbc 1a : 681.173.232 dong (Bang chir: Sau tram tam muoi mot triéu mot
trdam bdy muwoi ba nghin hai tram ba mwoi hai dong)

Cu thé:

- Hop dong s6 1003/2020/HD/MHT-AW: 591.165.732 dong

- Hop dong s6 0705/2020/HD/MHT-AW: 20.160.000 dong

- Hop ddng s 0406/2020/HD/MHT-AW: 69.846.700 dong

+ No 1ai 1a : 235.558.945 ddng ( Hai trdm ba muoi lam triéu ndm trdm nam
muoi tdm nghin chin trim bén muoi 1im dong), 13 sudt ndy tinh theo 14i suat vay qua
han cua ngan hang Quén d6i — CN Khanh hoa khéng vuot qua 150% cia 13i suat co
ban, mirc 13i suat tinh binh quan cho 3 nam ( 2020: 12% ;2021: 11.7% ;2022: 13.5%)
L3i tinh 6 thang dau nam 2023 (10.5%)

Cu thé:

+ Hop dong s6 1003/2020/HD/MHT-AW:

591.165.732 x [(1% x 4 thang )+(0.975% x 12 théang) +(1,125% x 12
thang)+(0.875% x 6 thang)] = 203.656.594 dong.

+ Hop dong s6 0705/2020/HD/MHT-AW:

20.160.000 x[(1% x 5 thang) +(0.975% x 12 thang) + (1,125% x 12
thang)+( 0.875% x 6 thang)] = 7.141.400 ddng.

+ Hop dong s6 0406/2020/HD/MHT-AW:

69.846.700 x [(1% x 5 thang) + (0.975% x 12 thang) + (1,125% x 12
thang)+( 0.875% x 6 thang)] = 24.760.951 ddng.

Riéng hop dong s : 0406/2020/HD/MHT-AW ngay 04/6/2020 chi c¢6 hop dong
va hoa don gia tri gia ting, con Bién ban thanh 1y hop dong cong ty ching toi da ky va
dua cho cong ty Alway Win nhung cong ty khong guri tra.

Trén co s& d6 dé bao vé quyén loi hop phap cia Cong ty TNHH MHT toi dé
nghi Cong ty TNHH ALW thanh toan s tién : 916.732.177 ddng (Bing chit: Chin
trim muoi sau triéu bay trim ba muoi hai nghin mét trim bay muoi bay dong) cho
Cong ty chdng toi.

* Bj don, 6ng Vii Viét T trinh bay:

T6i thira nhan gitra Cong ty TNHH ALW va Cong ty TNHH MHT c6 ky két véi
nhau cac Hop dong s& 1003/2020/HD/MHT-AW ngay 10/3/2020; sb
0705/2020/HD/MHT-AW ngay 07/5/2020 va Hop dong sé 0406/2020/HD/MHT-AW
ngay 04/6/2020 ding nhu dai dién nguyén don trinh bay.

Giita hai bén da thyc hién xong tat ca cac hop dong néu trén va cac bén da ky bién
ban thanh 1y hop déng va chdt cong ng. Tuy nhién do phia Céng ty TNHH ALW dang
gdp kho khdn nén chua thanh toan cac khoan ng cho phia Cong ty TNHH MHT.

Tinh dén nay t6i xac nhan Cong ty TNHH ALW van con ng khoan thanh toan cua
cong ty TNHH MHT theo cac Hop dong da ky két giita hai bén. Cu thé:

No géc la: 681.173.232 déng_(Bdng chir: Sau tram tdm mwoi mot triéu mot

tram bay muwoi ba nghin hai tram ba mwoi hai dong)
3



Cu theé:

- Hop ddng s6 1003/2020/HD/MHT-AW: 591.165.732 dong

- Hop ddng s6 0705/2020/HD/MHT-AW: 20.160.000 dong

- Hop ddng s6 0406/2020/HD/MHT-AW: 69. 846.700 dong

Cong ty TNHH ALW ddng y thanh toan toan bd sb tién ng gbc cho Cong ty
TNHH MHT trong vong 09 thang, thanh toan 3 thang 1 1an cho dén hét sb tién ng gbc.

Déi voi viée tinh 13i ciia phia nguyén don, bi don xin duwoc mién tién 1i ma phia
nguyén don yéu cau, vi hién tai phia Cong ty TNHH ALW hién nay rat khé khan.

Tai phién toa, dai dién vién kiém sat nhan dan thanh ph6 Nha Trang phat biéu
quan diém: Toa 4n nhan dan thanh phé Nha Trang thu 1y giai quyét vu kién 1a ding
tham quyén, co can cur, dung phap luat. Vé viéc tuan theo phap luét t6 tung trong
viéc giai quyét vu an cua Tham phan, Hoi dong xét xir, thu ky va cac duong sy 1a
dung quy dinh cua phap luat. Cac tai liéu, chimg cir 3 duoc Hoi dong xét xir thAm
tra, xem Xxét mot cach toan dién, cong khai tai phién toa.

Vi vay viéc nguyén don, Cong ty TNHH MHT yéu cau bi don, Cong ty TNHH
ALW phai thanh toan sé tién con lai 1a 681.173.232 ddng_(Bang chir: Sdu tram tim
muoi mot triéu mét tram bay muwoi ba nghin hai tram ba muwoi hai dong) va tién 1ai
235.558.945 dong ( Hai tram ba muoi 1am tri¢u ndm tram ndm muoi tdm nghin chin
tram bon muoi 1am dong). Tong cong 916.732.177 dong (Bang chir: Chin trim mudi
sdu triéu bay trim ba muoi hai nghin mot trim bay muoi bay ddng) va ldi suét do
cham thanh toan theo hop dong 13 c6 co s¢ dé chap nhan.

Boi cac 18 trén, Vién kiém sat nhan dan thanh phd Nha Trang dé nghi Hoi dong
x€t Xur:

- Can cur vao cac tai liéu, chirng cur ¢6 trong ho so vu an;

- Can ctr Biéu 50, 55, 306 Luét thuong mai.

- Cian clr Nghi quyét 326/2016 quy dinh vé muc thu, mién, giam, thu, nop,
quan 1y va sit dung an phi va 1€ phi Toa an.

- PBé giai quyét vu an theo hudng: Chap nhan yéu cau ctia nguyén don.

+ Budc bi don Cong ty TNHH ALW phai thanh toan s6 tién la 681.173.232
ddng_(Bang chir: Sau tram tdm muwoi mot triéu mot tram bay mwoi ba nghin hai tram
ba muoi hai dong) va tién 13i do cham thanh toan 1a 235.558.945 dong (Hai trdm ba
muoi ldm triéu nim trim nim muoi tdm nghin chin trim bon muoi lam dong). Tong
cong 916.732.177 ddéng (Bang chir: Chin trim mudi sau triéu bay trim ba muoi hai
nghin mot trim bay muoi bay dong).

- An phi: Bi don phai chju 4n phi KDTM-ST theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién cvru cdc tai liéu co trong hé so vu an dwoc tham tra tai phién
toa va can cur vao két qua tranh ludn tai phién toa, Hoi dong xét xu nhdn dinh.
[1] Vé thi tuc t6 tung:



[1.1] Vé tham quyén giai quyét tranh chip: Céng ty TNHH MHT khéi kién
Cong ty TNHH ALW c6 dia chi tru s& tai Kiot s6 14 Toa nha OC3 Muong Thanh
Vién Triéu, s 3 Pham Vin Pong, thanh phd Nha Trang, tinh Khanh Hoa vé viéc
“Tranh chdp Hop dong mua ban hang héa” nén Toa an nhan dan thanh phd Nha
Trang thu 1y giai quyét vu 4n kinh doanh thwong mai néu trén 1a ding theo quy dinh
tai diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39 BLTTDS.

[1.2] Bi don Cong ty TNHH ALW da dugc Toa an thong bao hop 1& quyét
dinh dua vu 4n ra xét xu. Tai phién toa ngay 14/9/2023, Cong ty TNHH ALW, dai
dién theo phap luat 1a ong Vii Viét T da khong c6 mat, Toa an da hodn phién toa. Tai
phién toa ngay 28/9/2023, Coéng ty TNHH ALW tiép tuc vang mit khong co 1y do
mac du da duoc Toa an tri€u tap hop 1¢. Do vay, can ctir vao khoan 2 Diéu 227 cla
Bo luat to tung dan sy, HO1 déng xét XUt van tién hanh xét xr vu 4n theo thu tuc
chung.

[2] Vé ndi dung tranh chap:

Trong nam 2020, giita Cong ty TNHH MHT va Cong ty TNHH ALW da ky
cac hop dong sau: Hop ddng sb 1003/2020/HD/MHT-AW ngay 10/3/2020; Hop dong
s6 0705/2020/HD/MHT-AW ngay 07/5/2020; va Hop dong s6 0406/2020/HD/MHT-
AW ngay 04/6/2020. Cac bén déu thira nhan giita hai bén da thyc hién hoan tit cac
hop dong da ky két giira hai bén; dong thoi hai bén da ky thanh 1y cac hop dong theo
bién ban thanh 1y hop dong ngay 15/7/2020; vao bién ban thanh 1y hop dong ngay
03/6/2020. DBbi v6i Hop dong s6 0406/2020/HD/MHT-AW ngay 04/6/2020 nguyén
don da xuat Hoa don gi4 tri gia ting thanh 1y Hop ddong 0406/2020/HD/MHT-AW
ngay 04/6/2020 va phia bi don ciing thira nhan gia tri thanh 1y Hop dong, khong tranh
chap d6i voi cac diéu khoan ciia Hop dong. Nhu vay, giita hai bén khong tranh chap gi
vé cac diéu khoan cua cac Hop dong di ky két giita cac bén. Hai bén da théng nhat
chét cong no ctia 03 Hop dong néu trén vai sb tién 681.173.232 dong (Bang chir: Sdu
trdam tam muwoi mot triéu mot tram bdy mwoi ba nghin hai tram ba muwoi hai dong),
khong tranh chap gi d6i v6i khoan tién nay.

Tuy nhién, bi don trinh bay do phia Céng ty TNHH ALW dang gap kho khan
nén chua thanh toan cac khoan ng cho phia Cong ty TNHH MHT. Cong ty TNHH
ALW dong ¥ thanh toan toan bd sb tién no gdc 681.173.232 ddng (Bdng chir: Sdu
trdm tam muwoi mot triéu mét tram bay muoi ba nghin hai tram ba mwoi hai dong)
cho Céng ty TNHH MHT trong vong 09 thang, thanh toan 3 thang 1 1an cho dén hét
sO tién no gdc. Phia bi don xin duoc mién tién 13i ma phia nguyén don yéu cau, vi
hién tai phia Cong ty TNHH ALW hién nay rat khé khan. Nguyén don khong dong
va yéu cau bi don thanh toan tién gdc mot 1an 1a c6 co s¢ chap nhan.

Déi véi s6 tién 1ai suat cham thanh toan ma Cong ty TNHH MHT yéu cau,
HDXX thay ring Cong ty TNHH ALW cham thanh toén tién cho Céng ty TNHH
MHT 12 13i cua Coéng ty TNHH ALW, da khong thuc hién nghia vu thanh toan theo
thoa thuan cam két gitta cic bén nén nghia vu phai thanh toan tién 14i sut cham tra
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1a hoan toan dung theo quy dinh ctia phap luat nén chap nhan. Murc 13i suat chim
thanh toan ma nguyén don yéu cau 1a phu hop véi quy dinh 13i suat ngan hang timg
thoi ky nén ¢o6 can cu chép nhan. Cu thé:
+ Hop dong sb 1003/2020/HD/MHT-AW:
591.165.732 x [(1% x 4 thang )+(0.975% x 12 thang) +(1,125% x 12
thang)+(0.875% x 6 thang)] = 203.656.594 dong.
+ Hop dong s6 0705/2020/HD/MHT-AW:
20.160.000 x[(1% x 5 thang) +(0.975% x 12 thang) + (1,125% x 12
thang)+( 0.875% x 6 thang)] = 7.141.400 dong.
+ Hop dong s6 0406/2020/HD/MHT-AW:
69.846.700 x [(1% x 5 thang) + (0.975% x 12 thang) + (1,125% x 12
thang)+( 0.875% x 6 thang)] = 24.760.951 ddng.
Tong cong tién 1ai 1a 235.558.945 dong ( Hai tram ba muo1 lam tri¢u nam tram
nam muoi tdm nghin chin trim bén muoi lam dong).

Nhu vay, Cong ty TNHH ALW phai tra cho Cong ty TNHH MHT sb tién ng 1a
681.173.232 ddng_(Bang chiv: Sau tram tdm mwoi mot triéu mot tram bdy muwoi ba
nghin hai tram ba muwoi hai dong) va tién 1i cham thanh toan tinh dén ngay xét xir 1a
235.558.945 dong ( Hai tram ba muoi 1am tri€u ndm tram ndm muoi tdm nghin chin
tram bén muoi lam dong). Tong cong hai khoan Cong ty TNHH ALW phai thanh
toan cho Cong ty TNHH MHT s6 12 916.732.177 ddng (Bing chir: Chin trim mudi
sau triéu bay trim ba muoi hai nghin mét traim bay muoi bay dong).

[3] Vé dn phi: Bi don phai chiu 4n phi kinh doanh thwong mai theo quy dinh cia
phép luat. Cu thé 4n phi bi don phai chiu 39.501.965 dong (Ba muoi chin triéu ndam
tram 1é mot nghin chin tram sdu mwoi lam dong) tién an phi KDTMST.

Vi cac lé trén,

QUYET PINH:

- Ap dung Piéu 306 Luat Thuong mai;
- Ap dung Diéu 35, Piéu 39, Diéu 227 va Diéu 273 cta B6 luat t tung dan suy;
- Ap dung khoan 2 Diéu 26, Nghi quyét sé 326/2016/UBTUQHI14 ngay
30/12/2016 caa Uy ban thuong vu Qudc hdi quy dinh vé& muc thu, mién, giam, thu,
ndp, quan ly va st dung an phi va I¢ phi Toa an,
X
Chép nhén toan bo yéu cau khoi kién cua nguyén don - Cong ty TNHH MHT.
Budc Cong ty TNHH ALW phai thanh todn cho Cong ty TNHH MHT sb tién ng goc
la 681.173.232 dong_(Bang chiz: Sdu tram tam muwroi mot triéu mot tram bdy muwoi ba
nghin hai tram ba muwoi hai dong) va tién 1ai cham thanh toan tinh dén ngay
30/6/2023 1 235.558.945 dong ( Hai trim ba muoi lim triéu ndm trim ndm muoi tim
nghin chin trim bén muoi 1am dong). Téng cong hai khoan Cong ty TNHH ALW



phai thanh toan cho Cong ty TNHH MHT s6 14 916.732.177 dong (Béng chit: Chin
trim muoi sau triéu bay trim ba muoi hai nghin mot trim bay muoi bay dong).

Vé an phi: Cong ty TNHH ALW phai nop an phi kinh doanh thwong mai so
tham 1a 39.501.965 ddng (Ba muroi chin triéu ndm tram 1é mét nghin chin tram sdu
muoi lam dong). Hoan lai s6 tién 19.215.000 dong (Muwoi chin triéu hai tram muoi
lam nghin dong) cho Cong ty TNHH MHT tam ung an phi da ndp theo bién lai thu
tién tam tng an phi sd AA/2021/0011585 ngay 12/5/2023 cua Chi cuc thi hanh an
dan sy thanh ph6 Nha Trang.

Quy dinh: Truong hop bén cé nghia vu chdm trd tién thi bén dé phdi tra ldi
doi véi s6 tién chdm tra twong vmg véi thoi gian chdm tra. Ldi sudt phat sinh do
chdm tra dwoc xdc dinh theo quy dinh tai Piéu 357 B ludt dan sw nam 2015.

Truwong hop quyét dinh ndy dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi
hanh an dan sy thi nguoi duoc thi hanh an dan sw, nguoi phai thi hanh an dan sw co
quyén théa thudn thi hanh én, quyén yéu cdau thi hanh dn, tw nguyén thi hanh dn
hodc bi cuong ché thi hanh én theo quy dinh tqi cdc diéu 6, 7 va 9 Ludt thi hanh dn
ddn sw; thoi hiéu thi hanh dn dwoc thue hién theo quy dinh tai Diéu 30 Ludt thi hanh
an dan su.

Vé quyén khang cdo: Nguyén don dugc quyén khang céo ban an trong thoi han
15 ngay ké tir ngay tuyén an. Bi don dugc quyén khang cao ban an trong thoi han 15
ngay ké tir ngay nhan dugc ban 4n hoic ké tir ngdy niém yét ban an.

Noi nhgn: TM. HQI PONG XET XU SO THAM
- TAND tinh Khanh Hoa; THAM PHAN- CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa;

- VKSND Tp. Nha Trang;

- CCTHADS Tp. Nha Trang;
- Puong su;

- Luu ho so.

Lé Thi Hong Minh



