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TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phiic

Ban 4n s6: 309/2018/DS-PT
Ngay 17 thang 10 nam 2018
Ve viéc tranh chap quyen s0 hitu nha ¢
va quyén sie dung ddt ¢; yéu cau tra nha;
tranh chdp hop dong ting cho va yéu cau
tuyén bé van ban cong chirng vé hiéu

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xir phiic thdm gom co:
Tham phén - Chii toa phién toa: Ong D3 Pinh Thanh
Cdc tham phén: Ong Pham Trung Tuén
Ong Tran Van Mudi
- Thur ky phién toa: Ong Thai Lé Quynh — Thu ky Toa &n nhén dan cép
cao tai tai Thanh pho H6 Chi Minh.
- Dai di¢gn Vign kiém sat nhén dén cdp cao tai thanh pho Ho Chi Minh
tham gia phién toa: Ong Nguyen Gia Vién - Kiém sat vién.
~ Ngay 17 thang 10 ndm 2018 tai try s¢ Toa 4n nhan dan cap cao tai Thén’h
pho H6 Chi Minh, xét xtr phuc tham cong khai vy an dan sy thu ly so:
166/2016/TLPT-DS ngay 10 thang 8 nam 2016 vé tranh chap quyén s& hitu nha

0 va quyén st dung dat &; yéu cau tra nha; tranh chip hop dong ting cho va yéu
cau tuyén bd vin ban cong chimg vo hiéu.

Do Ban 4n dan sy so tham 403/2016/DS-ST ngay 27 thang 4 nam 2016
cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang c4o.

Theo Quyét dinh dua vu an ra xét xtr phac tham sé: 553/2016/QD-PT
ngay 01 thang 11 nam 2016; gitta cac duong sy:

- Nguyén do*(t: Ba PJ Thi L, sinh ném 1956; cu tra tai: 56/6 BPuong 14/9,
Phuong 5, thanh pho VL, tinh Vinh Long; (vang mat).

_ Nguoi dai dign theo uy ‘quyé‘n ciia ba L (dugc uy quyén theo giéy uy
quyén ngay 06/8/2012): Ong Tran Minh D, sinh nam 1941; cu trd tai: S6 18/13
ap TH, x& TH, huyén LH, tinh Vinh Long; (co mat).

Ludt sw bdo vé quyén va loi ich hop phdp cia ba L: Ong Tran Minh
Hoan H - Luat su Van phong Luét su Hoan Hy, Poan Luat su tinh Vinh Long,
(c6 mat).
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- Bidon: Ba Lé Thi H1, sinh ndm 1969; cu trt tai: 304 Tinh 16 10, Khu
pho 4, phuong BTD, quan BT, Thanh pho Ho Chi Minh; (c6 mat).

Nguoi dai dién theo uy quyen ciia ba H1 (dugc uy quyén theo Gidy ¢ uy
quyén ngay 03/8/2017): Ong Tran Van C, sinh naim 1968, dia chi lién hé: S6
53 (trét) NQ, Phuong 11, Quéan 5, Thanh phdé HO Chi Minh; (c6 md).

- Nguwoi ¢é quyén loi va nghia vu lién quan:
1. Ong NLQ1, chét ngay 03/01/2018;

Nhitng nguwoi ké thira quyén va nghia vu t6 tung ciia 6ng NLQ1 gom 04
nguoi con cua 6Gng NLQL:

1.1. Ba NLQ2, sinh nim 1963, (ving mdt).
1.2. Ba NLQ3, sinh nam 1965, (ving mdt).
1.3. Ba Lé Thi HI, sinh ndm 1969, (c6 mdt).
1.4. Ba NLQ4, sinh nim 1973, (xin ving mdt).

Cung cu tru tai: 304 Tinh 16 10, Khu phé 4, phuong BTD, quan BT,
Thanh pho H6 Chi Minh.

2. Ba NLQ2, sinh nam 19,63;‘ cu tra tai: 304’ Tinh 10 10, Khu phé 14,
phuong BTD, quan BT, Thanh pho H6 Chi Minh); (vang mat).

Nguoi dai dién theo uy quyén cia ba NLQ2 (duoc iy quyén theo Gidy
uy quyén ngay 03/4/2012): Ong Duong Thanh Nh, sinh nam 1980; dia chi lién
hé: 53 NQ, Phuong 11, Quan 5, Thanh pho H6 Chi Minh; (vang mat).

3. Ba NLQ3, sinh nam 1965, (ving mat).
4. Ba NLQ4, sinh nam 1973, (xin ving mdt).

CQng cu tra tai: 304 Tinh 16 10, khu phé 14, phuong BTD, quan BT,
Thanh ph6 H6 Chi Minh).

5. Ong NLQ5 (DO THO HUU), sinh nim 1953, (vang mdt).
6. Ba NLQ6 (NGUYEN LIEN THI), sinh ndm 1952, (ving mdt).
Cung dia chi: 805 Decatur Stwest Minster, Colorado 8003 USA.

Nguoi dai dién theo 1y quyén ciia 6ng NLQ5 va ba NLQ6 (dugc uy
quyén theo gidy uy quyén hop phap hoa lanh su s6 2414/HPH/2015 tai Dai st
quan Viét Nam tai Hoa Ky ngay 20/8/2015): Ong B Minh Tr, sinh nim 1978,
(xin vang mdt).

7. Ong NLQ7, sinh nam 1983, (xin ving mdt).
8. Ba NLQ8, sinh nam 1943, (xin ving mat).

9. Ba NLQO9, sinh nam 1986, (xin ving mat).
10. Ong NLQ10, sinh ndm 968, (xin ving mdt).
11. BaNLQ11, sinh nam 1965, (xin ving mdt).
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12. B4 NLQ12, sinh nam 1963, (xin vang mdt).
13. Ong NLQ13, sinh ndm 1963, (xin ving mdt).

Cung dia chi: 116 duong DM, Khu phd 7, phuong BTD, quan BT,
Thanh phé H6 Chi Minh.

14. Van phong NLQ14.
Dia chi: 11 duong PCD, Phudng 8, thanh phd VL, tinh Vinh Long

Nguoi dai dién theo phdp lugr: Ba Tran Thi M — Truong Vin phong,
(xin vang mdt).

15. Van phong NLQ15,
Pia chi: 136 NTB, phudong NTB, Quan 1, Thanh phé Ho Chi Minh.

Ngueoi dai dién theo phdp ludt: Ong Lé Hong S — Trudng Vin phong.
(xin vang mat).

- Nguoi khdng cdo:

+ Bi don ba L& Thi H1.

+ Nguoi c6 quyén loi va nghia vu lién quan: Ong NLQ5 va ba NLQ6.
NOI DUNG VU AN:

 Theo don khoi kién ngay 28/12/2011, cac 1oi khai trong qua trinh giai
quyet vu an va tqi phién toa, nguyén don la ba Do Thi L va nhitng nguoi dai
dién theo uy quyén cua ba L trinh bay:

Cha me ba L 13 6ng P Vin P1 (chét nam 1973) va ba V& Thi Nhl
(chét nam 2011). Ong D1 va ba Nhl c6 03 nguoi con chung 1a: B3 Thi L,
NLQ5 va Bd Hitu B (chét nam 1976). Sau khi ong P1 chét, ba Nh1 chung
song voi ong NLQ1 va c¢6 nhitng nguoi con chung gom: Lé Thi H1, NLQ2,
NLQ3 va NLQ4.

Nam 2000, 6ng NLQ5 va vo 1la ba NLQ6 c¢6 mua cho ba Nhl can nha
s6 B15/14 4p 8, xd BTD, huyén BC, Thanh phé HO Chi Minh (nay la 116
duong PM, Khu phé 7, phuong BTD, quian BT, Thanh phé HO Chi Minh)
dugc cip Gidy chimg nhan quyén sé hiru nha ¢ va quyén sir dung dat & sb
172/2003 do Uy ban nhan dan huyén BC cép ngay 13/01/2013. Cin nha nay 1a
tai san riéng cua ba Nh1, khong phai 1a tai san chung trong thoi ky ba Nhl
chung song v&i 6ng NLQ1L; chinh 6ng NLQ1 ciing xac nhén diéu nay & trong
To cam két uy quyén ngay 28/5/2012 (c6 xac nhan ctia Uy ban nhan déan xa
BTD, huyén BC).

Ngay 10/10/2009, tai Van phong NLQ14, tinh Vinh Long, ba Nh1 co
1ap di chac dé lai can nha néu trén cho 6ng NLQ5 va ba NLQ6 duoc sd hitu.
Trén co sé do, ngay 19/4/2011, 6ng NLQ5 va ba NLQ6 1ap hop dong uy quyén
cho ba L khai nhan di san thira ké theo di chic khi ba Nh1l qua doi. Ngay
11/10/2011, sau khi ba Nh1 qua doi, ba L da khai nhan di san thira ké tai Van
phong NLQ15 theo ty quyén ctia 6ng NLQ5 va ba NLQ6. Ngay 09/11/2011,
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ong NLQ5 va ba NLQ6 da 1ap hop d6ng tang cho quyen str dung dat va tai san
gan lién voi dét tai dia chi 116 duong DM, Khu phd 7, phuong BTD, quéan BT,
Thanh phé H6 Chi Minh cho ba L.

_ Hién nay, can nha nay do ba L& Thi H1 dang quan ly, st dung. Ba L
yéu cau Toa an cong nhan cin nha nay thudc quyén s& hiru cua ba L.

Dbi véi yéu cau phém‘tf’) ctia ba H1 va yéu cau doc 1ap cua 6ng NLQ5
va ba NLQ6 thi ba L khéng dong .

Bi don 1a ba Lé Thi HI va nguoi dai dién theo iy quyén cia ba H1
trinh bay:

Ba V5 Thi Nhl 12 me ba H1. Can nha s6 116 duong DM, Khu phd 7,
phudong BTD, quan BT, Thanh phd H6 Chi Minh la do ba Nh1 mua nam 1999
voi gia 35 cay vang trong thoi ky chung séng v6i 6ng NLQ1. Ong NLQ1
khong ding tén trén giay ching nhén quyén s¢ hitu cung v6i ba Nhl la do thoi
ky ndy phéap luat van cho mot nguoi ding tén quyén s& hiru. Mt khac, do 6ng
NLQ1 c& bac nén ba Nh1 khéng dé 6ng NLQ1 ding tén so hitu cung. Péi Vi
To cam két ngay 28/5/2002 ciia 6ng NLQ1 thi ba H1 khong biét va cho rang
day 1a gidy to gia. Ba H1 cho rang, ba d3 & cin nha nay tir khi ba Nh1 con séng
cho dén khi ba Nh1 qua doi, nén ba c6 tu cach tiép tuc ¢ cin nha nay. Ba H1
khong dong ¥ giao nha cho ba L hodc cho vo chéng 6ng NLQ5 va ba NLQ6
theo yéu cau cta nhiing ngudi ndy. Hién nay, ba H1 khong thudng xuyén & tai
day ma c6 nhiing nguoi sau day dang & nha nay: Ong NLQ7, ba NLQ8, ba
NLQ9, 6ng NLQ10, ba NLQ11, ba NLQ12 va ong NLQ13, ding nhu Toa an
da triéu tap lam viéc.

Vé Di chic ctia ba Nhl 1ap ngay 10/10/2009 tai Vin phong NLQ14,
tinh Vinh Long; theo ba H1, di chuc nay khong khach quan vi thoi diém lap di
chdc ba Nh1 di gia yéu. Trude d6, ba Nh1 c6 nim bénh vién, ba Nh1 ¢ Thanh
ph6 H6 Chi Minh, nén khong thé c6 mit & Vinh Long dé 1ap di chuc.

Vé Hop dong uy quyén lap ngay 19/4/2011, tai Van phong NLQ15,
giita 6ng NLQ5, ba NLQ6 va ba P4 Thi L; theo ba H1, hop dong nay trai voi
quy dinh cta phap luat, vi thoi diém 1ap hop dong uy quyén nay ba Nhl van
con song, nhung 6ng NLQ5 va ba NLQ6 lai iy quyén cho ba H1 khai nhan di
san thira ké cua ba Nh1; ba Nh1 chua chét thi chua hinh thanh di san thira ké
nén khong thé iy quyén ndi dung nay dugce. Chinh vi vdy, Van ban khai nhan
di san thira ké 1ap ngay 11/10/2011 do ba L khai ciing 1a khong hop phép.

Vé tu cach cua ong NLQ5, ba H1 cho rang ngudi mang tén NLQ5 that
da chét tr nam 1975. Con nguoi mang tén NLQS lién quan trong vu an nay,
that ra 14 6ng D3 Hitu Duc. Ong nay trude ddy vi tron quan dich nén da lay tén
ctia 6ng NLQ5 1am tén ctia minh, nén theo ba H1 6ng nay khong c6 tu cach dé
tranh chap.

Véi cac 1y do noi trén, ba H1 khong dong y voi toan bo yéu cau khoi
kién cua ba L va toan bg yéu cau doc 1ap caa 6ng NLQ5, ba NLQ6; dong thoi,
ba H1 c6 cac yéu cau phan té nhu sau:
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1/ Huy Di chuc cua ba Nhl lap ngay 10/10/2009 tai Van phong
NLQ14, tinh Vinh Long (cong chiing so6 22, quyen 01 TP/CC-SC/DC).

2/ Huy Hop ddng ty quyén lap ngay 19/4/2011 tai Van phong NLQ15,
cong chung s6 5876 giira ong NLQ5, ba NLQ6 va ba D6 Thi L.

3/ Huy Van ban khai nhan di san thura ké 1ap ngay 11/10/2011 tai Vin
phong NLQ15, cong chirng s6 016363.

Ngueoi ¢6 quyén loi, nghia vu lien quan ong NLQS5 ba NLQ6 do 6ng 2%
Minh Tr la nguoi dai dién theo uy quyén trinh bay:

Ngudn gdc cin nha do vo chdong 6ng NLQ5 va ba NLQ6 mua cho ba
Nh1 nim 2002 dé &. Tuy cin nha nay hién nay di duoc cép gidy ching nhin
s& hitu cho ba Nh1, nhung thuc chat ba Nh1 chi dimg tén gitm cho 6ng NLQ5
va ba NLQG, vi thdi diém cip gidy ching nhan phap luat Viét Nam khong cho
ngudi nudc ngoai dimg tén so hiru, nén 6ng NLQ5, ba NLQ6 dé ba Nh1 ding
tén giim, va ddy 13 thoa thuan miéng trong gia dinh chr khong c6 gidy to vin
ban gi.

Ngay 10/10/2009, ba Nh1 c6 1ap ban di chuc c6 ndi dung la sau khi ba
Nh1 qua doi thi cin nha nay giao cho 6ng NLQ5, ba NLQ6 toan quyén sir
dung, dinh doat.

Pén ngay 11/10/2011, dng NLQ5 va ba NLQ6 lam tha tuc khai nhan di
san thira ké tai Van phong NLQ15, Thanh phd Ho Chi Minh. Trong vin ban
khai nhan di san nay, c6 ba L ky tén vao ban khai nhan. Vao thoi diém khai
nhan di san thira ké, phap luat khong cho phép ngudi nude ngoai dimg tén, nén
6ng NLQ5 da ky hop dong ting cho ba L cin nha nay, ndi dung va ngay thang
1ap hop dong ting cho 6ng NLQS5 va ba Lién khong nhé rd, chi nhé ndi dung 1a
cho ba L ding tén gium.

Van dé nhan than ong NLQ5, tir khi ¢ Viét Nam cho dén khi ra nudc
ngoai dinh cu, 6ng NLQ5 van mang tén NLQ5, c6 ddy du cac gidy to tu phap,
ho tich theo dung quy dinh ctia phap luat Viét Nam va phap luat nude so tai.
Con van dé 6ng NLQ5 mang tén ngudi khac chi 1a trinh ‘bay cua phia bi don,
va lai viéc nay cting khong quan trong vi hién nay cac van dé ho tich cua Ong
NLQ5 di duoc phap luat cong nhan, viéc thay doi tén ho hay cac yéu cau veé
nhan than ciua 6ng NLQ5 chi c6 gia tri khi co quan Nha nude c6 tham quyén
tuyén bo thay doi.

Pén nam 2015, 6ng NLQ5 va ba NLQ6 vé nudc yéu cau ba L va ba H1
giao nha nhung hai ba khong dong v, nén 6ng NLQ5 va ba NLQ6 yéu cau:

1/ Hay Hop dong ting cho quyén sir dung dat va tai san gan lién v6i dat
ngay 03/11/2011 gitta 6ng NLQ5 va ba NLQ6 véi ba Db Thi L, duoc hop phap
hoa lanh sy ngdy 09/11/2011 tai Pai st quan Viét Nam tai Hop ching quéc
Hoa Ky ngay 09/11/2011.

2/ Cong nhan Di chic cua ba Nhl 1ap ngay 10/10/2009 tai Van phong
NLQ14, tinh Vinh Long (cong ching sé 22, quyén 01 TP/CC-SC/DC).
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3/ Bugc ba Lé Thi H1 va ba Do Thi L giao lai nha dé‘g tai dia chi 116
duong DM, Khu pho 7, phuong BTD, quan BT, Thanh ph6é H6 Chi Minh cho
ong NLQ5 va ba NLQ6.

Ngoai ra, 6ng NLQ5 va ba NLQ6 khong con yéu ciu nao khac.

Nguoi ¢é quyén loi, nghia vu lién quan ba NLQ3 trinh bay: Can nha
116 duong DM, Khu phd 7, phuong BTD, quan BT 1a do cha me ba 1a 6ng
NLQ1 va ba V5 Thi Nh1 mua. Ba khong dong ¥ véi cac yéu cau cia ba L va
ong NLQ5, ba NLQ6.

Nguoi ¢é quyén loi, nghia vu lién quan ba NLQ4 trinh bay: Can nha
116 duong DM, khu phé 7, phuong BTD, la do cha me ba la & ong NLQ1 va ba
V6 Thi Nhl mua. Ba khong dong v voi yéu cau cua ba L va 6ng NLQ5, ba
NLQG. Dong thoi, ba yéu cau dugc vang mit trong qua trinh Toa 4n xét Xt va
giai quyét vu an.

Nguoi ¢6 quyén loi, nghia vu lién quan 12 6ng NLQ1 va ba NLQ2 do
6ng Duwong Thanh Nh la nguoi dai dién theo iy quyén trinh bay: Ba NLQ2 va
6ng NLQ1 c6 cung ¥ kién vai ba H1.

Nguoi ¢é quyén loi, nghia vu lién quan la 6ng NLQ7, ba NLQ8, ba
NLQ9, 6ng NLQ10, ba NLQ11, ba NLQ12, 6ng NLQ13 cung trinh bay: Céc
ong, ba chi la nhitng ngudi ¢ thué 6 thoi han tai nha ba H1; cac 6ng, ba khong
lién quan den tranh chap cia nhiing nguoi trong vu an nay, nén dé nghi vang
mat trong sudt qué trinh Toa an giai quyet va x€t Xur vu an.

Nguoi ¢é quyén loi, nghia vu lién quan la Vin phong NLQ14 va Vin
phong NLQ15 cung trinh bay:

Tai thoi diém ky két cac vin ban cong ching, ngudi yéu ciu cong
chtng c6 day du nang luc hanh vi dan sy theo quy dinh phap luat, doc, hiéu rd
ndi dung van ban cong chung, tu nguyén ky két, diém chi vao van ban cong
chtng trude su chimg kién cua cong chimg vién. Cong ching vién da tién hanh
kiém tra ddy du ban chinh hd so céng ching, kiém tra ding nhan than nguoi
yéu cau cong chimg trude khi ky, dong ddu va phat hanh van ban cong chimg.
Vian phong cong chimg chiing nhan cac van ban cong chung theo ding quy
dinh ctia phap luat hién hanh. Dé nghi Toa an giai quyét theo quy dinh. Pong
thoi, Van phong NLQ14 va Vian phong NLQ15 yéu cau vang mit trong sudt
qua trinh Toa 4n giai quyét va xét xir vu an.

Tai Ban an ddn su so tham so 403/2016/DS-ST ngay 27/4/2016, Toa an
nhan dan Thanh pho Ho6 Chi Minh déa quyét dinh:

Ap dung khoan 3, khoan 7, khoan 9 Diéu 25; khoan 3 Piéu 33; cac biéu
34; 35; 128; 131; Diéu 159 va Piéu 202 Bo luat T tung dan sy ndm 2004 (sta
d6i b6 sung nam 2011);

Ap dung cac Piéu 581, 82, 649, khoan 2 Diéu 650, cac Piéu 652, 653,
654, 658 B¢ luat Dan sy ndm 2005; khoan 3 Diéu 167 Luat Dét dai 2013; Diéu
58 Luat Cong chuing nam 2014;
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Ap dung Piéu 17 Nghi quyét sb 01/2012/NQ-HDTP ngay 13/6/2012
huong dan ap dung mot s6 quy dinh ctia phap luat vé an phi, 1& phi Toa an; Phép
1énh An phi, 1¢ phi Toa 4n nam 2009.

Tuyén x1r:

1- Chap nhan yéu cau khai kién ctia ba B3 Thi L:

+ Cong nhan quyén str dung dé‘g va quyén sc"r, hitu nha ¢ tai dia chi 116
duong DM, phuong BTD, quan BT (s6 cit B15/14 ap 8, xa BTD, huyén BC),
Thanh phé Hd Chi Minh cho ba D Thi L. Ba L c6 quyén lién hé cac co quan

chirc nang dé thyc hién thu tuc xin cip gidy chimg nhan quyén st dung dit,
quyén s& hiru nha & theo quy dinh cta phép lut.

+ Budc ba H1 va nhiing nguoi dang cu trd tai dia chi 116 duong DM,
phuong BTD, quan BT, Thanh pho H6 Chi Minh phai giao tra can nha cho ba L
ngay sau khi an c6 hi¢u lyc phap luat.

2- B4c y&u cau phan t6 ctia ba Lé Thi H1 vé cac yéu cau:

+ Huy Di chic cua ba Nh1 18p ngay 10/10/2009 tai Véan phong NLQ14,
tinh Vinh Long (cong chimng s 22, quyén 01 TP /CC-SC/DC).

+ Huy Van ban khai nhan di san thua ké 1ap ngay 11/10/2011 tai Vin
phong NLQ15, cong chirng s6 016363.

+ Huy Hop doéng uy quyén 1ap ngay 19/4/201 1 tai Van phong NLQ15,
cong ching so 5876 gitra 6ng NLQ5, ba NLQ6 va ba o Thi L.

3- Chap nhén mét phan yéu cau doc 1ap cua 6ng NLQ5 va ba NLQ6:

Cong nhan Di chuc cua ba Nhl 1ap ngay 10/10/2009 tai Van phong
NLQ14, tinh Vinh Long (Cong chirng so 22, quyén 01 TP/CC — SC/DC).

Bac yéu cau doc 1ap sau ctia 6ng NLQ5 va ba NLQ6 vé viée yéu cau:

+ Huy Hop dong ting cho quyén sir dung dat va tai san gan lién voi dat
ngay 03/11/2011 giira ong NLQ5 va ba NLQ6 véi ba DS Thi L, duoc hop phap
hoa lanh sy ngay 09/11/2011 tai Pai st quan Viét Nam tai Hop chung qudc Hoa
Ky ngay 09/11/2011.

+ Bugc ba Lé Thi HI va ba P Thi L giao lai nha dét‘ tai dia chi 116
duong DM, Khu pho 7, phuong BTD, quan BT, Thanh ph6 H6 Chi Minh cho
ong NLQ5 va ba NLQ6.

Ngoai ra, ban 4n so tham con tuyén vé an phi dan sy so thim va quyén
khang cao cua cac duong su theo quy dinh phap luat.

Ngay 09/5/2016, nguoi c6 quyén loi, nghia vu lién quan 1a dng NLQ5 va
ba NLQ6 c6 don khang céo toan bo Ban an dan su so tham sd 403/2016/DS-ST
ngay 27/4/2016 cia Toa an nhan dan Thanh phd H6 Chi Minh; dé nghi Toa an
cap phuc tham stra ban an so thAm theo hudng chap nhan yéu cau doc lap cia
ong NLQ5 va ba NLQ6.
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Ngay 10/5/2016 bi don ba Lé Thi H1 c6 don khang cao toan bd ban an
so tham véi 1y do: Ban 4n so tham tuyén cong nhan quyén sir dung dat va quyén
s& hitu nha ¢ tai dia chi 116 duong PM, phuong BTD, quan BT (s6 cii B15/14
ap 8, xa BTD, huyén BC), Thanh phé H6 Chi Minh cho ba B4 Thi L, 14 khdng
dung phap luat; dé nghi Toa an cap phiic tham xem xét lai toan bd hd so vu 4n
va bao vé quyén loi hop phap cho ba.

Tai phién toa phuc tham, 6ng DS Minh Tr, 13 nguoi dai dién theo uy
quyén cua nguoi co quyén loi, nghia vu lién quan 6ng NLQS va ba NLQ6, co
don xin ving mat.

Bi don ba L€ Thi HI trinh bay khang cao yéu cau Hoi dong xét XU
phtc tham huy ban 4n so thim va chuyén hd so vu an cho toa an cap so thAm
giai quyet lai do c6 vi pham nghiém trong thu tuc t6 tung. Vi theo ba H1 thi To
cam két ty quyen ngay 28/5/2012 cua 6ng L€ Dinh Trong la gia, nhung lai c6
xac nhan cua Uy ban nhan dan xa BTD, nén viéc Toa an cip so tham khéng
dua Uy ban nhan dan phuong BTD vao tham gia t6 tung dé lam rd 1a thiéu
nguoi co quyen loi, nghia vy lién quan. Pong thot, viée thu thap chimg ctr cua
Tda an cip so tham ciing chua du dé giai quyét nodi dung yéu cdu, tranh chip
trong vu an.

Luat su bao vé quyén va loi ich hgp phap cia nguyén don ba DS Thi L
tranh luan vdi ndi1 dung: Bi don ba Lé Thi H1 khong dua ra dugc ching ctr dé
chtimg minh T& cam két Gy quyén ngay 28/5/2012 cua 6ng Lé Pinh Trong la
gia. Trong khi d6 thi To cam két nay c6 xac nhan ciia Uy ban nhan dan x4
BTD, nén du cin ct xac dinh viéc ong Lé Pinh Trong lap To cam két uy
quyén ngay 28/5/2012 1a c¢6 that. Ba H1 ciing khong dua ra dugc chung cu dé
chimg minh 14 ba V& Thi Nhl khéng minh man khi 1ap Di chuc ngay
10/10/2009. Di chiic duoc lap c6 hai ngudi lam chimg, trong d6 c6 ong Tran
Tién D, ¢6 du tu cach 1am chung theo Diéu 654 B luat Dan sy. Ong NLQ5 va
ba NLQ6 1a nhitng nguoi dugce hudng thira ké di san do ba Nh1 dé lai theo Di
chuc hop phap 1a nha, dét tai s 116 duong PM, Khu phé 7, phuong BTD.
Ngay 03/11/2011, ong NLQ5 va ba NLQ6 da lap Hop dong ting cho ba P
Thi L toan bd quyén sir dung dat va tai san gan lién voi dat tai dia chi 116
duong PM, Khu phd 7, phuong BTD va hop dong nay da dugce hop phap hoa
lanh su cta Pai st quan Viét Nam tai Hop ching quéc Hoa Ky. Ba L chua
dugc nhan nha va dat theo hop dong tang cho 1a do ba H1 co tranh chap khong
giao. Do d6, dé nghi Hoi dong xét xir phuc tham bac khang céo cua cac duong
su 1a bi don ba Lé Thi HI, ngudi co6 quyén loi va nghia vu lién quan 13 ong
NLQ5 va ba NLQ6; giir nguyén ban an so tham.

Kiém sét vién tham gia phién toa phat biéu quan diém vé viéc tuan theo
phap luét trong qua trinh giai quyét vu 4n & giai doan phuc tham: Tham phan -
Chu toa phién toa va Hoi ddng xét xtr da tién hanh cac thu tuc td tung giai
quyét vu 4n dam bao dang quy dinh ctia Bo luat T4 tung dan su; cac duong su
tham gia t6 tung vu an da thuc hién quyén va chap hanh nghia vu dung theo
quy dinh cua B0 luat T tung dan su.
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Vé khang c4o ctia bi don ba Lé Thi HI va nguoi co quyén loi, nghia vu
lien quan 6ng NLQ5, ba NLQ6: Co6 du cin ctr dé xac dinh cén nha va dat tai
116 du:ong PM, Khu phé 7, phudng BTD, quan BT ¢ ngudn goc la ciia ba VO
Thi Nh1 va ba Nh1 da 1ap Di chtic hop phap cho 6ng NLQ5 va ba NLQ6 dugc
huong thua ké ddi v6i nha, dat nay. Méc du, Ong NLQ5 va ba NLQ6 da lap
hop ddng ting cho ba B Thi L quyen str dung dat va tai san gan lién véi dat
tai dia chi 116 duong PM, Khu phd 7, phuong BTD, nhung hop dong nay
khong co hi¢u luc vi khong phu hop voi quy dinh phap luat. Toa an cap so
tham chap nhan yéu cau khoi kién ctia ba DS Thi L va bac yéu cau doc lap cua
6ng NLQ5, ba NLQ6, 1a khong ding quy dinh phap luat. Mic khac, Toa an cap
so thadm budc ba Lé Thi H1 phai giao tra cin nha nhung khong xem xét cong
src ton tao, stra chita nha cho ba H1 1a khong dam bao quyén va loi ich hop
phap cua ba H1 theo quy dinh phép luat. Do d6, dé nghi Hoi dong xét xir phuc
thém chap nhan mot phan khang cdo cia bi don ba Lé Thi HI va nguoi co
quyen loi, nghia vu lién quan 6ng NLQS5, ba NLQ6; huy ban an so tham va
chuyén ho so cho Toa an nhan dan Thanh phd H6 Chi Minh giai quyét lai vu
an theo thu tuc so tham.

NHAN PINH CUA TOA AN:

[1] Pon khang cdo ctia bi don ba Lé Thi HI va nguoi co quyén loi, nghia
vu lién quan 6ng NLQ5, ba NLQG6 ndp trong thoi han va dung thu tuc theo quy
dinh ctia phap luat nén hop 1¢€.

[2] Tai phién toa phuc tham, do 6ng P4 Minh Tr, 12 ngudi dai dién theo
Uy quyén cua nguoi co6 quyén loi, nghla vu lién quan 6ng NLQS va ba NLQ6 co
don xin ving mat, nén Tda 4n tién hanh phién toa phuc thim xét xtr ving mat
d6i véi khang cao cua 6ng NLQ5 va ba NLQ6 theo quy dinh tai khoan 3 Diéu
296 ctia BO luat T tung dan su:

[3] Vé t6 tung:

[3.1] Toa én cap so thAm da xac dinh ding quan hé phap luét tranh chap,
thu ly va giai quyét vu an dung tham quyén va thu tuc theo quy dinh cua B9 luat
to tung dan su.

[3.2] Sau khi thy 1y vu an theo thii tuc phuc tham, nguoi cé quyén loi
va nghia vu lién quan 1a ong NLQ1, chét ngay 03/01/2018. Nhiing ngudi ké
thira quyén va nghia vu to tung ctia 6ng NLQ1 la cac duong su trong vu an
gom: Ba NLQ2, ba NLQ3, ba Lé Thi H1, ba NLQ4.

[4] Vé néi dung:

[4.1] Can nha va dat tai 116 duong bM, Khu phé 7, phuong BTD, quén
BT, Thanh phd Hb Chi Minh (sé cii B15/14 4p 8, xa BTD, huyén BC) c6 ngudn
gbc 1a cna ba Vo Thi Nhl theo Gidy chimg nhan quyen s& hitu nha ¢ va quyén
str dung dat ¢ sd 172/2003 ngay 13/01/2003 cua Uy ban nhan dan huyén BC.
Ngay 28/5/2012, 6ng NLQ1 ciing d 1ap T cam két iy quyén xac nhan cin nha
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va dat trén 1a tai san riéng cta vo 1a ba V6 Thi Nhl, ¢6 chimg nhan cta Uy ban
nhan dan x4 BTD. Ba Lé Thi H1 cho rang, to cam két iy quyén ctia 6ng NLQ1
néu trén 1a gia, nhung khong dua ra duoc chimg cu dé ching minh. Nhu vay, co
da can cu de xac dinh can nha va dat tai 116 duong DM, Khu phé 7, phuong
BTD, c6 ngudn gbc 14 tai san riéng cua ba Nh1.

[4.2] Ba Nhl chét ngay 30/6/2011, c6 dé lai Di chuc lap ngay
10/10/2009 tai Van phong NLQ14, tinh Vinh Long v6i ndi dung giao tron quyén
so hitu nha va dét tai dia chi B15/14 4p 8, xa BTD, huyén BC cho 6ng NLQ5 va
ba NLQ6 (Di chiic). Tuy nhién, tir khi ba Nh1 chét cho dén nay, ba Lé Thi H1 Ia
ngudi quan 1y, st dung nha dét nay.

[4.3] Mic du, bi don ba Lé Thi H1 cho rang, ba Nh1 1ap Di chuc khi
tinh than khong minh man, sic khoe kém va cé su lira déi khi 1ap di chuc,
nhung day chi 1a 161 trinh bay ma khong dua ra dugc chirng ctr chimg minh.
Trong khi d6, xét thay:

[4.3a] Vé mat hinh thirc: Di chuc duoc 1p dudi hinh thirc van ban c6
nguoi lam chung theo Piéu 649 va khoan 2 Diéu 650 Bo luat Dan sy nam
2005.

[4.3b] Vé tw cdch cia ngwoi lam chitng cho viéc Idp Di chiic: Di chic
duogc 1ap co hai nguoi lam chung la 6ng Doan Ngoc A, sinh nam 1950 va 6ng
Tran Tién D, sinh nam 1956. Ong A va 6ng D la nhiing ngudi da thanh nién co
day du nang luc hanh vi dan su; khong phai 1a nguoi thira ké theo di chuc hodc
theo phap luat ctia ba Nh1; khong phai la ngudi c6 quyén, nghia vu tai san lién
quan t6i ndi dung di chiic nén ong A, ng D 13 ngudi c6 tu cach 1am chung
theo Diéu 654 B6 luat Dan su. Ba H1 cho rﬁng, vi Ong Tran Tién D 1a con ré
ctia ba Nh1, chong cua ba B Thi L nén khong du tu cach lam chimg cho viée
ba Nh1 1ap Di chic néu trén 13 khéng di co sé dé chap nhén.

[4.3c] Vé thi tuc ldp di chiic: Di chic cua ba Nhl duoc lap tai Van
phong NLQ14 tuan theo cac thu tuc quy dinh tai Dicu 658 B0 luat Dan su.

[4.3d] Vé néi dung di chiic: Di chiic cua ba Nh1 1ap ghi rd cac ndi dung
theo quy dinh tai Biéu 653 B0 luat Dan sy.

[4.3d] Nhu vay, Di chtac do ba Nh1 1ap ngay 10/10/2009 nhu trén la da
c6 du cac diéu kién theo quy dinh tai khoan 1 Piéu 652 Bo luat Dan su: Ba
Nh1 1ap Di chiic trong trang théi tinh than minh min, sang sudt, khong bi lira
dbi, de doa cuong €p; ndi dung di chiic khong trai phéap luat, dao dac xa hoi;
hinh thirc di chiic khong trai quy dinh cta phap luat. Theo d6, Toa an cap so
tham di xac dinh, Di chiic ciia ba Nh1 1ap ngay 10/10/2009 tai Van phong
NLQ14, tinh Vinh Long la di chuc hoan toan hop phap, dugc phap ludt cong
nhan, 14 c¢6 can ct, dung theo quy dinh phap luat. Nén yéu cau huy Di chic nay
ctia phia bi don ba Lé Thi HI 1a khong c6 co sé chap nhan.

[4.4] Sau khi ¢6 Di chuc cia ba Nh1, dng NLQS5 va ba NLQ6 1ap hop

dong ngay 19/4/2011 tai Van phong NLQ15 (Coéng ching sO 5876) véi noi
dung iy quyén cho ba P4 Thi L khai nhan di san thira ké theo Di chiic ctia ba
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Nh1. Mac du, 6ng NLQS5 va ba NLQ6 lap hop dong ty quyen cho ba L khai
nhan di san thira ké theo Di chuc cta ba Nh1 tai thoi diém Di chiic nay chua
phap sinh hi¢u lyc. Nhung sau do, Di chiic nay khong bi ba Nh1 huy bo hodc
thay d6i. Do vy yéu ciu cua bi don ba Lé Thi H1 vé viéc huy hop dong ty
quyén nay 1a khong c6 co sd chap nhén.

[4.5] Theo nodi dung dugc Gy quyén néu trén, ngay 11/10/2011 ba L
khai nhan di san thira ké tai Van phong NLQ15. Nhu vay, viéc khai nhan di
san thira ké ciia 6ng NLQ5, ba NLQ6 thong qua ngudi dai dién theo uy quyén
la ba L da thuc hién ding thi tuc dugce phap ludt quy dinh tai Didu 58 Luat
Cong chimg ndm 2014 nén véan ban khai nhan di san thua ké nay hop phap va
dugc phap luat céng nhan. Do d6, yéu cau huy hop doéng uy quyén ngay
19/4/2011 tai van phong NLQ15 (cong ching so6 5876) cia phia bi don ba Lé
Thi H1 14 khong c6 co sé chap nhan.

[4.6] Trén co so dugc huong thira ké di san do ba Nh1 dé lai theo Di
chlc néu trén, ngay 03/11/2011 6ng NLQ5 va ba NLQ6 da 1ap Hop d6ng ting
cho quyen str dung dat va tai san gan lién voi dat tai dia chi 116 duong PM,
Khu phé 7, phudng BTD, quan BT cho ba B4 Thi L (Hop dong ting cho ngay
03/11/2011). Hop dong ting cho ngay 03/11/2011 dugc 6ng NLQS5 va ba
NLQ6 duoc lap tai Hop chung qudc Hoa Ky va dugc hop phap hoa lanh sy
ngay 09/11/2011 ctia Pai st quan Viét Nam tai Hop chung quoc Hoa Ky.

[4.6a] Tuy nhién, viéc hop phap hda lanh sy cua Pai st quan Viét Nam
tai Hop ching quoc Hoa Ky lai ghi 18: ‘Pai Sir qudn khéng chiu trach nhiém
Vvé néi dung vin ban dinh kem”.

[4.6b] Trong khi d0, tai khoan 1 Diéu 467 ctia Bo luat Dan sy nim
2005 quy dinh: “Tang cho bat déng san phdi dwge Idp thanh van bdn ¢6 cong
chitng, chimng thuc hodc phdi dang ky, néu theo quy dinh cia phdp ludt bat
déng san phdi dang ky quyén sé hiru”. Tai khoan 3 Piéu 93 cta Luat Nha &
nam 2005 di quy dinh: “Hop dong vé nha & phdi ¢é chitng nhédn cia cong
chirng hodc chiing thyc ciia Uy ban nhédn dan cdp huyén déi véi nha ¢ tai dé
thi, chitng thuc cia Uy ban nhdn dan xd déi véi nha & tai néng thén”. Pong
thoi, tai diém b khoan 1 Diéu 129 cta Luat Dt dai naim 2003 quy dinh: “Vin
ban cam két ting cho hodc hop déng ting cho quyén sir dung ddt ciia hé gia
dinh, ca nhdn, nguoi Viét Nam dinh cw o nwoc ngoai phdi co ching thuc cua
Uy ban nhdn déan xd, phwong, thi tran noi c6 dat hodc chitng nhdn ciia cong
chirmg nha nwée”. Theo diém 2.1 Muc 2 cua Thong tu Lién tich sb
04/2006/TTLT-BTP-BTNMT ngay 13/6/2006 cua Bo Tu phap, B Tai nguyén
va Moi truong hudng dan viéc cong chung, chimg thyc hop dong, van ban
thuc hién quyen cua nguoi sur dung dat quy dinh: “Hop déng, vin ban vé bat
déng san ma bén cé bdt dong san 1 t6 chire trong niede, nguoi Viét Nam dinh
cwr & nude ngodi, to chire nude ngodi, cd nhan trong nudc thi cong ching tqi
Phong Cong chimg”. Vi vy, Hop dong ting cho ngay 03/11/2011 dugc ong
NLQ5 va ba NLQ6 duoc 1ap tai Hop chung qudc Hoa Ky 1a khong dang theo
quy dinh cua phép luat.
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[4.6¢] Mit khac, quyén str dung dat va tai san gan lién voi dat tai dia
chi 116 dudng DM, Khu phd 7, phuong BTD, ciing chua duoc 6ng NLQ5 va
ba NLQ6 chuyén giao cho ba L theo nhu nodi dung ciia Hop ddng ting cho
ngay 03/11/2011, nén hop ddng nay chua cé hiéu lyc theo quy dinh tai khoan 2
Diéu 467 cua Bo luat Dan sy ndm 2005.

[4.6d] Tu nhu’ng phan tich va nhan dinh néu trén xét théy, yéu cau doc
1ap ctia 6ng NLQ5 va ba NLQ6 vé viée yéu cau: Huy Hop ddng tang cho ngay
03/11/2011, 1a ¢6 cin ctr; Toa an cp so thim bac yéu cau nay cua dng NLQ5
va ba NLQ6 l1a khong dung quy dinh phép luat.

[4.7] Tuy nhién, dé xem xét yéu cau doc lap cua ong NLQ5 va ba
NLQ6 vé viéc yéu cau: Budc ba Lé Thi HI va ba DS Thi L giao lai nha dét tai
dia chi 116 duong PM, Khu phé 7, phuong BTD, cho 6ng NLQ5 va ba NLQ6
thi can phai x4c minh, thu thap chimg cir lam 13 cac van dé, noi dung sau:

[4.7a] Ong NLQ5 va ba NLQ6 dang dinh cu ¢ My, nén can lam rd
viéc ong NLQ5 va ba NLQ6 c6 du dicu ki¢n theo quy dinh phap luat dé dugce
s& hitu nha, dat tai Viét Nam hay khong?

[4.70] Trudc khi ba V& Thi Nhl chét thi ba Lé Thi H1 di séng cing
v6i ba Nh1 tai nha dat s6 116 duong PM, Khu phé 7, phuong BTD. Sau khi ba
Nh1 chét, ba H1 tiép tuc quan 1y, sir dung nha dat nay. Trong khi do, tai Pon
yéu cau do dac, dinh gia tai san cta ba B Thi L ¢6 ndi dung: Trong lan do dac
ngay 14/12/2012, véi két qua dién tich dat 65,6m* nhur vdy, so véi ban vé trong
GCNQSHN ngdy 1 3/01/2003 do UBND huyén BC (cii) cdp c6 sw sai biét
10,4m* (76m - 65,6m°%), 76m* la dién tich xdy dung voi di¢n tich san 16, 4m®
liic @6 bé trong, nay c6 Hué da cat nha (BL 313). Tai phién toa phuc tham, ba
Lé Thi H1 x4c nhan 1 ba H1 12 ngudi d3 xdy mdi trén san dat trong, ndng nén
nha va stra lai mai nha.

[4.7c] Nhu viy, cling can phai 1am rd viéc ba H1 co stra chita, xdy
dung thém do6i vdi nha dat nay hay khong; ba H1 cong stc trong viéc bao
quan, gitt gin, ton tao lam tang gia tri nha dat hay khong?.

[4.7d] Xét viée thu thap nhimg chimg ¢t néu trén la can thiét dé viéc
giai quyét vu an triét dé, toan dién, dam bao quyén va loi ich cua cac duong sy
theo ding quy dinh ctia phap luat, nhung chua dugc Toa an cap so tham thuc
hién day du ma tai phién toa phuc tham khong thé thuc hién bo sung dugce.

[5] Chinh vi vay, Hoi ddng xét xir phuc thim thdng nhat chap nhan
khang cdo cua bi don ba L& Thi HI1 va chap nhan mot phan khang céo cia
nguoi co quyen loi, nghia vu lién quan 6ng NLQ5 va ba NLQ6; huy ban an so
tham va chuyen ho so cho Toa an cép so tham giai quyét lai vu an theo thi tuc
so thim dé dam bao quyén va loi ich hop phap cua cac duong su.

[6] Nhitng ¥ kién, quan diém d& nghi cua Luat su bao vé quyén va loi
ich hop phap ctia nguyén don ba DS Thi L tai phién toa phuc tham, khong phu
hop vai phan tich, nhan dinh néu trén, nén khong dugc Hoi déng x€t xur phuc
tham chap nhan.
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[7] Céc duong sy c6 khang céo, theo quy dinh phép luét, khong
phai ndp an phi dan sy phac tham.

Vi cac 1€ trén;

QUYET DINH:

Can cr vao khoan 3 Diéu 308 va Diéu 310 Bo luat T4 tung dan sy nim
2015.

Chép nhan khang co cua bj don ba L& Thi H1 va chap nhan mot phan
khang c&o cua ngudi ¢ quyén loi, nghia vu lién quan 6ng NLQ5 va ba NLQ6;

- Huy ban an so tham s6: 403/2016/DS-ST ngay 27 thang 4 nam 2016
ctia Toa an nhan dan Thanh phé H6 Chi Minh va chuyén hd so cho Toa an nhan
dan Thanh phd H6 Chi Minh giai quyét lai vu an theo thu tuc so tham.

- An phi dan su phdc thim: Cac duong sy ba Lé Thi H1, 6ng NLQ5 va
ba NLQ6 khong phai nop.

+ Hoan tra cho ba L& Thi H1 200.000 dong tién tam ¢ng an phi dan su
phlc tham di nop theo bién lai s6 02922 ngay 09/6/2016 cua Cuc Thi hanh an
dan sy Thanh ph H6 Chi Minh.

+ Hoan tra cho 6ng NLQ5 va ba NLQ6, mdi ngudi 200.000 dong tién
tam ¢ng an phi dan su phic tham da nop theo bién lai sé 02825 ngay 24/5/2016
va 02826 ngay 20/5/2016 cua Cuc Thi hanh an dan sy Thanh phé H Chi Minh.

Ban an phuc tham c6 hiéu lyc thi hanh ké tir ngay tuyén an la ngay 17
thang 10 nam 2018./.

Noi nhén: N TM. HOI PONG XET XU PHUC THAM

- Tda dn nhin dén t6i cao(1); . Tham phan — Chi toa phién toa

- Vién kiém sat nhan dan cap cao tai °
Thanh phé H6 Chi Minh(1);

- TAND Tp.HCM(1);

- VKSND Tp.HCM(1);

- Cuc THADS Tp.HCM(1);

- Duong su(17);

- Luu VP(3), HS(1), 25b.

P4 Pinh Thanh



