TOA AN NHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc 1ap — Tw do — Hanh phiic

Ban 4n sb: 167/2019/DS-PT
Ngay: 15/05/2019
VIV “Boi nha va tranh chdp thira ké”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom cd:

Thdm phén - Chii toa phién toa:  Ong Phan Thanh Ting

Cdc Tham phan: Ong Nguyén Pac Minh

Ong Tran Vin Mudi
Thw ky phién toa: Ong Than Vin Nhuong, Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh.
Dai dién Vién kiém sdt nhdn dan cdp cao tai Thanh phé Hé Chi Minh:
Ong Vil Thanh Son, Kiém st vién tham gia phién toa.

Ngay 15 thang 05 nam 2019 tai try sé Toa 4n nhan dan cap cao tai thanh
phé H6 Chi Minh mé phién toa xét xir phuc tham cong khai vu an dan su thy 1y
s6: 409/2018/TLPT-DS ngay 06 thang 11 nam 2018 vé “Poi nha va tranh chdp
thiva keé”;

Do ban 4n dan su so tham sb 725/2018/DS-ST ngay 07/06/2018 cua Toa &n
nhan dan thanh phd HO Chi Minh bi khang céo;

Theo quyét dinh dua vu 4n ra xét xtr phuc tham sb: 778/2019/QDP-PT ngay
24 thang 4 nam 2019 giira cac duong su:

1.Nguyén don:
Ba Nguyén Thi H, sinh ndm 1952 (ving mat);

Pia chi: 124/13 BTX, phuong PNL, quan N, Thanh phé H6 Chi Minh.

Nguwoi dai dién hop phdp cia nguyén don (gidy iy quyén ghi ngay
19/06/2009):

Ong Lai Quéc P, sinh nam 1977 (c6 mit);

Dia chi: A1.11, 92 NHC, phuong HH, quan BT, thanh phd H6 Chi Minh.



2. Bi don:
Ba Nguyén Thi N, sinh nim 1944 (ving mit);
Pia chi: 124/12, BTX, phudong PNL, quan N, Thanh phd Ho Chi Minh.
Nguoi dai dién hop phdp cua bi don (gidy ity quyén ghi ngay 27/107/2018):
Ong Nguyén Thé N1, sinh nam 1987 (c6 mit);
Pia chi: 18/32A TQD, phuong MB, quén B, thanh phd H6 Chi Minh.
3. Nguoi ¢é quyén loi, nghia vu lién quan:
3.1. Ba Ng6 Ngoc Kim C, sinh ndm 1985 (c6 mét);
3.2. Ba Tran Thanh Ngoc T, sinh nam 1971 (c6 mat);
3.3. Ba Bui Thi P1, sinh nim 1958 (vang mit);
3.4. Ong Than Vin C, sinh nim 1960 (vang mit);
3.5. Ong Than Minh H1, sinh nim 1982 (vang mit);
3.6. Ong Than Minh N2, sinh nim 1991 (vang mit);
3.7. Anh Tran Ngoc T1, sinh ndm 2000 (ving mat);
Nguwoi dai dién hop phap ciia Anh Tran Ngoc TI:
Ba Tran Thanh Ngoc T, sinh nim 1971 (c6 mat);
3.8. Anh Trinh An K, sinh nam 2009 (ving mit);
Nguwoi dai dién theo phdp ludt ciia anh Trinh An K:
Ba Ngb Ngoc Kim C, sinh ndm 1985 (c6 mat);
3.9. Ong Trinh Hoang A, sinh nim 1984 (vang mat);
Nguwoi dai dién hop phap ciia Ong Trinh Hoang A:
Ba Ngb Ngoc Kim C, sinh ndm 1985 (c6 mat);
Cung dia chi: 124/12 BTX, phuong PNL, quan N, Thanh phé Ho6 Chi
Minh.
3.10. Ngan hang TMCP Ky-Thuong Viét Nam (Techcombank);
Dia chi: tang 15, tda nha Lim Tower, s6 9-11 Ton Ptic Thang, phuong Bén
Nghé, quan N, Thanh phé H6 Chi Minh.
Nguweoi dai dién hop phap cua Ngan hang TMCP Ky-Thuwong Viét Nam:
Ong Lé Purc N3, sinh nam 1981 (c6 mat).



3.11. Ong Lai Qudc P, sinh ndam 1977 (c6 mit);

3.12. Ba Lé Thi My T2, sinh ndm 1977 (ving mat);

Cung dia chi: Al.11, 92, NHC, phuong HH, quan BT, Thanh phé H6 Chi
Minh.

4. Nguroi khang Cao:

Ba Nguyén Thi H, Ong Lai Qudc P, ba Lé Thi My T2, Ngan hang TMCP K-
Thuong Viét Nam, Ba Nguyén Thi N, Ba Ngo Ngoc Kim C, Ba Tran Thanh Ngoc
T.

NOI DUNG VU AN

Nguyén don la Ba Nguyén Thi H; nguwoi dai dién cia nguyén don 1a Ong
Lai Quéc P, ong Nguyén Vin Phii, trinh bay yéu cau khéi kién nhw sau:

Cian nha sd 124/12 BTX, phuong PNL, quan N, Thanh pho H6 Chi Minh
thudc quyén so hitu cia riéng ba Bui Thi T3 theo gidy phép mua ban, chuyén
dich nha ctra s6 863/GP-UB ngay 09/8/1989 do Uy ban nhan din quan N, thanh
phd H6 Chi Minh cap.

Vao ngay 12/04/2002, ba Bui Thi T3 chuyén nhuwong cin nha trén cho Ba
Nguyén Thi H theo hop dong chuyén nhuong quyén so hitu nha ¢ s6 12917/HD-
MBN do Phong Cong chimg s 1, Thanh phd H6 Chi Minh chimg nhén.

Sau dé, vao ngay 09/07/2004, giita Ba Nguyén Thi H va Ba Nguyén Thi N
c6 thuc hién giao dich mua ban can nha noi trén; ba H da ban giao nha cho ba N
(theo bién ban ban giao nha ngay 09/07/2004). Trong qua trinh thuc hién cac thu
tuc mua-bén tiép theo, hai bén phat sinh tranh chdp va duoc Toa an nhan dan
quan N xét xir so tham theo ban an s6 85/2005/DS-ST ngay 12/09/2005 va Toa
an nhan dan Thanh phd H6 Chi Minh xét xir phuc thidm theo ban an sd
238/2006/DS-PT ngay 17/03/2006; cac ban an nay da xac dinh rang giao dich
mua-ban nha gitra ba H va ba N 1a vo hi¢u.

Vi vdy, nguyén don Ba Nguyén Thi H khdi kién, yéu cau bi don Ba
Nguyén Thi N (va nhiing ngudi cling sinh séng trong nha) phai tra lai cin nha so

124/12 BTX, phuong PNL, quan N, Thanh phé H6 Chi Minh.



Pén ngay 08/06/2017, nguyén don Ba Nguyén Thi H c6 don khoi kién bod
sung, yéu cau phia bi don phai tra tién sir dung cin nha trén, tinh tir thang
08/2004 dén thang 08/2017, tam tinh 1a 3.000.000 dong/thang, tong cong la
504.000.000 ddéng va yéu cau tiép tuc tinh sb tién nay cho dén khi Ba Nguyén
Thi N tra lai nha.

Bi don la Ba Nguyén Thi N, ¢é nguoi dai dién hop phdp 14 Ba Ngé Ngoc
Kim C, trinh bay y kién nhw sau:

Cin nha s6 124/12 BTX, phuong PNL, quan N, Thanh phé H6 Chi Minh 13
tai san do cha-me ctiia Ba Nguyén Thi H, Ba Nguyén Thi N (la 6ng Nguyén Hoa
P va ba Bui Thi T3) mua ctia vg-chong 6ng Pham Vian N-ba Huynh Thi H2 vao
nam 1946.

Ong Nguyén Hoa D-ba Bui Thi T3 c¢6 03 ngudi con chung la: Ba Nguyén
Thi N, ba Nguyén Thi M (chét tir khi con nho) va Ba Nguyén Thi H.

Ngoai ra, ong Nguyén Hoa B con ¢6 ngudi vo 16n 1a ba Nguyén Thi D
(chét vao nim 2002); 6ng Nguyén Hoa P va ba Nguyén Thi D c¢6 04 nguoi con
chung 1a: Nguyén Hoa M1 (chét nam 2003), Nguyén Hoa N5, Nguyén Anh P2,
Nguyén Thi Minh N6; ba Bui Thi T3 c6 01 ngudi con riéng tén 1a Bui Thi P3.

Vao nam 1949, 6ng Nguyén Hoa B chét, khong dé lai di chuc.

Vi ly do that lac gidy to cta cin nha s6 124/12 BTX, phudng PNL, quan N,
Thanh phd Ho Chi Minh, nén vao nim 1987, ba Bui Thi T3 di nhd ba Huynh
Thi H2 (ngudi ban nha) 1am lai gidy xac nhan sy viéc di ban cin nha noi trén
cho 6ng Nguyén Hoa D-ba Bui Thi T3 vao dau nam 1946.

Ba Nguyén Thi N cho rang Ba Nguyén Thi H d4 c6 tinh thay doi ndm mua
nha, tir ndm 1946 ddi thanh nam 1957, dé ¢ can ci phéap 1y xac dinh rang cin
nha 124/12 BTX, phuong PNL, quan N, Thanh phé H6 Chi Minh thudc quyén
so hitu ctia riéng ba Bui Thi T3 (vi 6ng Nguyén Hoa B da chét vao nam 1949).
Sau d6, Ba Nguyén Thi H da budc ba Bui Thi T3 chuyén quyén sé hiru nha cho
Ba Nguyén Thi H vao niim 2002.



Bi don Ba Nguyén Thi H ¢6 yéu cau phan t6 (theo don phan t6 ghi ngay
02/11/2006), yéu cau Toa an chia thira ké ddi véi di san thira ké ma 6ng Nguyén
Hoa P chét dé lai 13 ' can nha 124/12 BTX, phuong PNL, quan N, Thanh phd
H6 Chi Minh va % di san ctia ba Bui Thi T3 (1a ' cin nha), tong cong 1a % can
nha; Ba Nguyén Thi N xin nhan hién vat 13 cin nha.

Nhitng nguoi c6 quyén loi va nghia vu lién quan c6 ¥ kién nhw sau:

-Cac 6ng (ba) Bui Thi P3, Than Van C, Than Minh H1 va Than Minh N2
khong 6 yéu cau gi ddi voi vu an tranh chép trén va xin dugc vang mat trong
sudt qua trinh Toa an giai quyét vy an;

-Céac ong (ba) Ngo Ngoc Kim C, Tran Thanh Ngoc T, Trinh Hoang A ¢6 ba
Kim C dai dién theo ty quyén, déu thong nhat v4i phan trinh by va yéu ciu cua
bi don Ba Nguyén Thi N;

-Ngan hang TMCP Ky Thuong Viét Nam (Techcombank) do 6ng Lé Durc
N3 lam dai dién theo uy quyén, c6 yéu cau doc lap (theo don ghi ngay
13/12/2010) nhu sau:

-Vao ngay 10/10/2006, Ong Lai Qudc P va ba Lé Thi My T2 vay Ngan
hang TMCP K§ Thuong Viét Nam — Chi nhanh Thanh phé H6 Chi Minh-sé tién
700.000.000 dong theo hop dong tin dung trung, dai han s6 86017/HDTD/TH-
TN/TCB-HCM.

Pé bao dam cho khoan vay trén, Ong Lai Qubc P, ba Lé Thi My T2 va Ba
Nguyén Thi H d4 cung ky két v6i Ngan hang TMCP K§ Thuong Viét Nam hop
ddng thé chap s6 86017/HPTC/TCB ngay 10/10/2006, ndi dung chinh nhu sau:
-bén thé chép tai san bao lanh cho khoan vay 1a Ba Nguyén Thi H; tai san thé
chép 1a nha va dat tai dia chi 124/12 BTX, phuong PNL, quan N, Thanh phd Ho
Chi Minh; hop dong thé chap da duoc cong ching va diang ky giao dich bao
dam theo dung quy dinh phap luat.

Trong qua trinh thyc hién hop dong, Ong Lai Quéc P va ba Lé Thi My T2
khong thyc hién trd ng theo hop déng.



Vi vdy, Ngan hang TMCP K§ Thuong Viét Nam yéu cau Toa an giai quyét
cac van dé sau:

-Budc Ong Lai Quédc P va ba Lé Thi My T2 phai tra cho Ngan hang TMCP
K§ Thuong Viét Nam sé tién con ng theo hop dong tin dung trung, dai han sé
86017/HDTD/TH-TN/TCB-HCM ngay 10/10/2006; téng s no bao gdm céc
khoan tién sau day: 495.250.000 dong tién gbc + 81.434.790 dong tién 13i dén
han chua tra trude khi trich du phong + 195.631.620 ddng 1ai phat trude khi
trich du phong + 962.328.529 ddng 13i qua han trén gbc qua han 495.250.000
d6ng tir khi trich dy phong.

-Cac 6ng (ba) Lai Quéc Phuong, Lé Thi My T2 dong y véi phan trinh bay
va yéu cau cua Ba Nguyén Thi H. Dbi voi yéu cau doc lap ctia Ngan hang
TMCP K§ Thuong Viét Nam, Ong Lai Qudc P, ba Lé Thi My T2 chi dong y tra
phan no gdc con lai va phan i trong han; khong dong ¥ tra cac khoan 13i phat,
Iai qua han khi trich du phong khac.

Tai ban dn déan sw so tham sé 725/2018/DS-ST ngay 07/06/2018, Toa an
nhdn dan Thanh phé Hé Chi Minh da quyét dinh nhw sau:

1/Pinh chi yéu cau chia thira ké ctia bi don Ba Nguyén Thi N ddi véi di san
thira ké 6ng Nguyén Hoa P (chét vao nim 1949).

2/Pinh chi yéu cau ctia bi don Ba Nguyén Thi N yéu cau nguyén don Ba
Nguyén Thi H phai boi thuong gia tri stra chita, xdy dyng can nha 124/12 BTX,
phuong PNL, quan N, Thanh phé H6 Chi Minh.

3/Chap nhén yéu cau doi nha cua nguyén don Ba Nguyén Thi H. Budc gia
dinh bi don bao gdm céc ong, ba: Nguyén Thi N, Ngé Ngoc Kim C, Tran Thanh
Ngoc T, Tran Ngoc Tu, Trinh An K, Trinh Hoang A phai don di, giao tra lai
toan bd can nha sd 124/12 BTX, phuong PNL, quan N, Thanh phd H6 Chi Minh
nguyén hién trang cho nguyén don.

4/Bac yéu cau cua nguyén don Ba Nguyén Thi H yéu cau bi don Ba
Nguyén Thi N phai tra lai tién str dung cin nha 124/12 BTX, phuong PNL, quan



N, Thanh phé H6 Chi Minh, tinh tir thang 08/2004 dén thang 08/2017, la
504.000.000 dong.

5/Chap nhan mot phan yéu ciu cua Ngan hang TMCP K§ thuong Viét
Nam; budc Ong Lai Quéc P va ba Lé Thi My T2 phai tra s6 tién 1.224.582.663
ddng, bao gdm cac khoan tién sau day:

-495.250.000 dong tién goc chua tra;

-81.434.790 dong tién 13i dén han chua tra;

-23.684.773 ddng tién 13i qua han trén gbc qua han (trudc khi trich du
phong);

-624.213.100 dong 13i trong han tir khi trich dy phong.

6/B4c yéu cau ciia Ngan hang TMCP K§ Thuong Viét Nam yéu cau Ong
Lai Qudc P va ba Lé Thi My T2 phai tra 195.631.620 dong tién 13i phat trudc
khi trich du phong va 338.115.429 dong 13i qué han trén gdc quéa han tir khi trich
du phong, tong cong 1a 533.747.049 dong.

Ngoai ra, ban an so tham con quyét dinh vé an phi, chi phi tham dinh, dinh
gia va quyén khang céo theo quy dinh cta phép lut.

Vao ngay 14/06/2018, Ba Nguyén Thi N, Ba Ngé Ngoc Kim C, Ba Tran
Thanh Ngoc T khang cido yéu cau bac toan bd yéu cau khoi kién cua nguyén
don, chip nhan yéu ciu phan t6 cta bi don.

Vao ngay 20/6/2018, Ngan hang TMCP Ky Thuong Viét Nam khang cao
vé tién 13i qua han, tién 14i phat, quyén phéat mai tai san thé chip va an phi so
tham.

Vao ngay 20/06/2018, Ba Nguyén Thi H khang céo vé tién thué nha.

Vao ngay 21/6/2018, Ong Lai Qudc P va ba Lé Thi My T2 khang cdo vé
tién 1ai qua han.

Tai phién toa phuc thAm hom nay, cac duong sy khang céo trinh bay yéu
cau khang cao nhu sau:
-Nguyén don Ba Nguyén Thi H do Ong Lai Qudc P lam dai dién, yéu cau

Toda an cip phuc tham budc phia bi don Ba Nguyén Thi N phai tra sb tién chiém



dung nha, 1a 504.000.000 dong. Ong Lai Qudc P ciing yéu cau Toa an cép phiic
tham xem x¢ét lai vé hop dong tin dung ma duong su d3 ky két voi Techcombank
(xem xét vé thoi hiéu khai kién, vé cac khoan tién 13i ma ngan hang di 4p dung
d6i voi duong su...) dé giai quyét vu an dung phép luit;

-Bi don Ba Nguyén Thi N, do Ong Nguyén Thé N1 lam dai dién, yéu ciu
Tda an cap phiic tham hily ban 4n so tham vi Toa an cap so tham chua xem xét
giai quyét vé cong stic cia ba N trong thoi gian st dung nha vira qua (chi phi
bao quan, sua chira nha.....);

-Ngudi ¢6 quyén loi, nghia vu lién 13 Ba Tran Thanh Ngoc T khéng céo,
cho rang can nha s6 124/12 BTX, phuong PNL, quan N, Thanh phé Ho Chi
Minh 13 tai san chung ctia 6ng Nguyén Hoa D va ba Bui Thi T3, khong phai 1a
tai san riéng cta ba Bui Thi T3; yéu cau Toa an xem xét chia thira ké nha ding
quy dinh ctia phap luat va uu tién cho Ba Nguyén Thi N duoc quyén so hitu nha;

-Ngudi co quyén loi, nghia vu lién 1a Ba Ngé Ngoc Kim C khang céo,
cling cho rang cin nha s6 124/12 BTX, phuong PNL, quan N, Thanh phé Ho
Chi Minh 1a tai san chung ctia 6ng Nguyén Hoa P va ba Bui Thi T3, khong phai
1a tai san riéng ctia ba Bui Thi T3; yéu cau Toa an cap phuc tham xem xét vé chi
phi stra chita nha ma vo chong Ba Ngo Ngoc Kim C di b ra trong thoi gian sir
dung nha vura qua,

-Ngan hang TMCP K§ Thuong Viét Nam yéu cau Toa an cap phic tham
xem x¢ét lai ban 4n so tham vé cac phan nhu sau: Toa an cap so tham ap dung 1ai
suit 4% d6i voi hop dong tin dung, 1a khong dung. Yéu cau Toa an cip phiic
tham xem xét lai viéc Toa an cip so tham khong chap nhan yéu cau cta ngan
hang vé viéc doi tién 1ai phat truéc khi trich du phong va ké tir khi trich du
phong; yéu cau xem xét lai vé viéc Toa an cap so tham quyét dinh rang tién 1ai
trong giai doan thi hanh 4n chi duoc phép tinh ké tir ngdy ngan hang c6 don yéu
cau thi hanh an.

Cac duong su khac khong khang cédo va khong c6 mat tai phién toa phtc

tham, nhung cho dén khi mo phién toa phiic thim, ho khong c6 van ban nao thay



d6i cac y kién da trinh bay trong qué trinh giai quyét vu an tai Toa an cap so
tham.

Pai dién Vién kiém sat nhan dan cip cao tai thanh phé HO Chi Minh phét
biéu ¥ kién nhu sau:

-Vé thu tuc t6 tung: Toa an cac cap va duong su thuc hién ding quy dinh
ctia phép luét t6 tung Dan su;

-Vé ndi dung:

Theo tai li¢u, chiing ctr c6 trong hd so vu an, thi ¢6 can cr xac dinh rﬁng
can nha s6 124/12 BTX, phuong PNL, quan N, thanh phé H6 Chi Minh 12 tai
san riéng cua ba Bui Thi T3, khong phai la tai san chung cuia ba Bui Thi T3 va
6ng Nguyén Hoa b.

Vao nam 2002, ba Bui Thi T3 chuyén nhugng quyén so hitu nha hop phap
cho Ba Nguyén Thi H. Sau d6, gitta Ba Nguyén Thi H va Ba Nguyén Thi N phét
sinh giao dich mua-ban cdn nha nay nhung viéc mua-ban nha khong thuc hién
duogc, Toa an cd tham quyén da giai quyét tranh chap giita hai bén, xac dinh viéc
mua-ban nha la vo hi¢u.

Nhu vay, viéc khai kién ctia Ba Nguyén Thi H doi Ba Nguyén Thi N phai
tra lai nha, 1a c6 can ct phép luat.

V& viéc cac duong su cua bi don va ctia ngudi cd quyén loi nghia vu lién
quan cé cung yéu cau véi bi don doi xem xét, giai quyét yéu cau chia thira ké di
san cia 6ng Nguyén Hoa D: -6ng Nguyén Hoa B di chét vao nam 1949, tinh
dén nay 1a da hét thoi hiéu khaoi kién vé thira ké di san ctua 6ng Nguyén Hoa D,
Vi vay, viéc Toa an cap so tham dinh chi giai quyét yéu cau cua duong sy doi
chia thira ké di san ctia 6ng Nguyén Hoa D, 1a dung phép luét.

P6i véi khang cdo cia ngan hang TMCP K§ Thuong Viét Nam
(Techcombank): -Toa an cap so tham xét xir cac tranh chap vé hop dong tin
dung ky két gitra Ong Lai Qudc P va Techcombank 1a ding phap luét, khong co

can ci dé chap nhan khang céo ciia Techcombank.
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Véi nhitg ¥ kién néi trén, dai dién Vién kiém sat nhan dan cip cao tai
thanh phé H6 Chi Minh dé nghi Toa an cip phiic thAm khong chip nhan toan bo
cac khang céo cua duong su, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1]Trong qué trinh giai quyét vu an néi trén, Toa an cip so tham di cé
nhiing sai sot vé viéc thu thap ching ¢t va chimg minh, cu thé nhu sau:

[1.1]Vé viéc x4c dinh quyén sé hitu cdn nha tranh chap sb 124/12 BTX,
phudng PNL, quan N, thanh phd Ho Chi Minh:

Theo gidy phép mua-ban, chuyén dich nha cira s6 863 ngay 09/08/1989 do
Uy ban nhan dan quan N, thanh phd H6 Chi Minh cap, thi ba Bui Thi T3 14 chu
so hiru can nha s 124/12 BTX, phuong PNL, quan N, thanh phé H6 Chi Minh.

Nhung xét vé ngudn gbc, thi can nha sé 124/12 BTX, phudong PNL, quan
N, thanh phé H6 Chi Minh ndi trén 1a tai san dugc tao ra trong thoi ky hon nhan
ctia ba Bui Thi T3 (dd chét vao nim 2010) va 6ng Nguyén Hoa P (da chét vao
nam 1949), can cur vao cdc tai liéu, ching ctr nhu sau:

-Tai “Pon xin hop thirc héa nha” ghi ngay 20/03/1985, ba Bui Thi T3 ké
khai vé nguén goc nha nhu sau: “Vao nam 1946, t6i c¢6 mua cin nha 3 gian 2
chay do 6ng ba Pham Vin N va Huynh Thi H2 ban lai, c¢6 bang khodn nha so
358”. Van ban nay c6 chir ky cua hai nguoi lam chung 1a ba Huynh Thi H2
(nguoi ban nha) va ba Lé Thi V. Su viéc 6ng Pham Van N-ba Huynh Thi H2
ban nha cho ba Bui Thi T3 ciing dugc chinh ba Huynh Thi H2 thira nhan tai don
ghi ngay 20/05/1986, c6 su xac nhan chit ky vao ngay 26/06/1986 cia Uy ban
nhan dan phuong MB, quan N. Tai van ban nay, ba Huynh Thi H2 x&c nhan
rang duong sy cung véi nguodi chong (1a 6ng Pham Vin N) ban can nha sb
124/12 BTX, phuong PNL, quan N cho ba Bui Thi T3 vao nam 1946;

-Tai phiéu x4c minh ngay 16/08/1985 ciia Hoi dong kiém tra-xtr 1y nha
quan N, ba Bui Thi T3 khai rang cin nha s6 124/12 BTX, phudong PNL, quan N
do duong sy mua vao nam 1946 ctuia 6ng Pham Van N-ba Huynh Thi H2 nhung
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hién tai (thoi diém 1ap phiéu xac minh), duong su da lam mat gidy t& mua-béan
nha;

-Tai vin ban sb 2146 ngay 05/11/2013 gtri Toa 4n cip so tham (dé tra 10i
yéu cau xac minh vé tinh trang phap 1y cua cin nha s 124/12 BTX, phudng
PNL, quan N), Phong Tai nguyén va Moi truong quan N cling da thuat lai nhitng
cin ct phéap 1y néi trén vé ngudn gde nha.

Ngoai viéc thuat lai nhitng can ctr phap 1y n6i trén vé ngudn gde nha, thi tai
van ban s 2146 ngay 05/11/2013, Phong Tai nguyén va Méi trudng quan N con
dé cap dén bién ban hop t6 dan phé 109, phudong PNL, quin N ngay 26/06/1989
va két qua xac minh ngay 08/07/1989 ctia Uy ban nhan dan phuong PNL, quan
N vé ngudn gbc can nha sd 124/12 BTX; cac tai liéu nay (bién ban hop to dan
phd 109 ngay 26/06/1989 va két qua xac minh ngay 08/07/1989 ciia Uy ban
nhan dan phuong PNL, quan N) xac dinh rang ba Bui Thi T3 mua cin nha s6
124/12 BTX vao nam 1952, khong phai mua vao nam 1946.

Nhu vay, theo cac tai liéu, chirng cir phan tich noéi trén, thi da c6 hai loai y
kién khac nhau vé viéc x4c dinh thoi diém ba Bui Thi T3 mua cin nha sb 124/12
BTX, phuong PNL, quan N: (1)Loai y kién thtr nhat
(do chinh ba Bui Thi T3 thira nhan qua cic vin ban vién dan néi trén, duge
nguoi ban nha 12 ba Huynh Thi H2 tai xac nhan) xac dinh rang thoi diém ba Bui
Thi T3 mua nha 13 nim 1946; (2)Loai y kién thtr hai (10i trinh bay cta 04 ngudi
dan cu trGi gan can nha s6 124/12 BTX, gdm c6 ba Lé Thi V, ba Nguyén Thi
NG, ong Nguyén Vin LA, ba Nguyén Thi YE) xé4c dinh rang thoi diém mua ba
Bui Thi T3 mua nha la nam 1952.

Trong qué trinh giai quyét vu an, Tda 4n cap so thim chwa danh gia vé gia
tr1 chiing minh cta céc tai li¢u, ching ctt n6i trén, nhung da mac nhién xac dinh
ba Bui Thi T3 la chu so hitu can nha s6 124/12 BTX theo gidy phép mua-bén,
chuyén dich nha ctra s6 863 ngay 09/08/1989 do Uy ban nhan dan quin N cép,
la thiéu sot trong viéc danh gi tai lidu, chimg cir, dan dén viéc xét xtr chua bao

dam quyén va loi ich hop phép cua cic duong sy tham gia té tung. Su khac nhau
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trong vi¢c xac dinh thoi diém ba Bui Thi T3 mua cin nha sb 124/12 BTX can
phai dugc Toa an cdp so thim xem xét, danh gia ding theo quy dinh cta phap
luat bdi vi céc tai lidu, chimg ctr néi trén c6 nhitng mau thuan rd rang nhu sau:

-Ba Bui Thi T3 xac dinh réng duong sy mua nha vao nam 1946; ngudi ban
nha la Huynh Thi H2 tai xac nhan 161 khai ctia ba Bui Thi T3 1a dung. Trong khi
d6, bién ban hop t6 dan phd 109 phudng PNL 1ap vao ngay 26/06/1989 (1a mot
trong cac thu tuc dé co quan Nha nude cd tham quyén hop thirc quyén sé hiru
nha cho duong su) chi ghi nhan ¥ kién cta 4 nguoi dan trong tong s6 17 ho dan
cu trd gan can nha tranh chap. Néu so sanh vé gia tri chimg minh, thi chi co
nguoi chil mua nha va nguoi chil ban nha méi ¢ thé 1a nhitng nguoi biét rd nhat
va dung nhéat vé thoi diém mua-ban nha ciia ho; 1i khai cta nhitng nguoi khac
cu tri gan d6 chi mang tinh chat tham khao, néu nhu khong c6 bang ching rd
rang nao khéc;

-Nguoi 1am chtng 1a ba Lé Thi V (mang s6 chimg minh nhin dan 1a
020425182) co6 hai 101 khai khac nhau: -Khi lam ching tai “DPon xin hgp thuc
hoa nha” ciia ba Bui Thi T3 ghi ngay 20/03/1985, ba Lé Thi V dong y vai 10
khai ctia ba Bui Thi T3 vé viéc xdc dinh rang thoi diém ba Bui Thi T3 mua nha
1a vao nim 1946. Nhung dén khi 1am chung tai bién ban hop to dan phd 109,
phuong PNL ngay 26/06/1989, ba Lé Thi V khai rang thoi diém ba Bui Thi T3
mua nha la vao nam 1952.

Tda an cip so tham ciing cho ring quyén sé hitu can nha sé 124/12 BTX,
phuong PNL, quan N con dugc xac dinh qua su viéc Toa an xét xir tranh chép
hop dong mua-ban nha giita Ba Nguyén Thi H va Ba Nguyén Thi N theo ban 4n
so tham s 85/2005/DSST ngay 12/09/2005 (ctia Toa an nhan dan quan N) va
ban an phuc tham s6 238/2006/DSPT ngay 17/03/2006 (ctia Toa 4n nhan dan
thanh phd HO Chi Minh). Lap luin nay ctia Toa 4n cap so tham la chua chinh
xé4c, boi vi ban an sé 85/2005/DSST ngay 12/09/2005 (cua Toda an nhan dan
quan N) va ban an phuc tham s6 238/2006/DSPT ngay 17/03/2006 (ctia Toa an
nhan dan thanh phé HO Chi Minh) chi giai quyét vé viéc tranh chip hop dong
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mua-ban cin nha sé 124/12 BTX, phuong PNL, quan N giita cac duong su,
khéng giai quyét vé quyén s& hiru nha nén khéng co gia tri chimg minh vé van
dé nay.

[1.2]Vé viéc xac dinh thoi hiéu khoi kién chia thira ké di san cta ong
Nguyén Hoa b:

Tai liéu, ching ct trong hd so vu an thé hién rang 6ng Nguyén Hoa P va
ba Bui Thi T3 séng chung v6i nhau, ¢6 03 ngudi con chung 1a Nguyén Thi N,
Nguyén Thi M va Nguyén Thi H.

Ong Nguyén Hoa P chét vao nim 1949; ba Bui Thi T3 chét vao nam 2010.

Toa an cap so tham xac dinh rang ong Nguyén Hoa D, chét vao nam 1949,
tinh dén lac xét xtr so thdm (ndm 2018), 13 69 nam, da hét thoi hiéu khoi kién
chia thira ké di san ciia ng Nguyén Hoa P (theo Nghi quyét s 02/HDTP ngay
19/10/1990 ctua Hoi dong Tham phan-Toa an nhan dan tdi cao). Nhan dinh nhu
vy cua Toa an cap so tham 1a khong ding quy dinh cta phap luat vé thira ké da
6 hiéu luc tai thoi diém xét xr so tham va van dang c6 hiéu luc, 1y do nhu sau:

-Khoan 4 Piéu 36 ctua Phap 1énh Thira ké nim 1990 (cong bd ngay
10/09/1990) va Piém a Muc 10 Nghi quyét s6 02/HDTP ngay 19/10/1990 cua
Ho6i dong Tham phan-Toa an nhan dan ti cao cung giai thich rang thoi hiéu
khoi kién vé thira ké 1a 10 nam, ké tir thoi diém mo thira ké va quy dinh nay
dugc ap dung cho tat ca nhiing viéc thira ké dd mé trudc ngiy cong bd Phap
1énh Thira ké nam 1990.

Tuy nhién, khi Bo luat Dan sy nam 2015 c¢6 hiéu luc phap luat
(01/01/2017) thi thoi hiéu khai kién vé thira ké duge kéo dai thanh 30 nam doi
v6i di san 13 bat dong san (Khoan 1 Pidu 623 ctia Bo luat Dan sy nim 2015).
Diém b Khodn 1 va Diém d Khoan 1 Diéu 688 cua Bo luat Dan sy ndm 2015
cuing cho phép ap dung ngay thoi hiéu khoi kién vé thira ké 1a 30 nam dbi voi
nhirng giao dich dan sy dang dugc thuc hi¢én ma c6 ndi dung va hinh thirc phu
hop véi quy dinh cua Bo luat Dan sy ndm 2015, cho du thoi diém xac 1ap giao

dich dan sy do6 xay ra truéc ngay 01/01/2017.
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Ong Nguyén Hoa D, chét vao nam 1949. Thoi diém mo thira ké ddi voi di
san ctia Ong Nguyén Hoa D duogc tinh ké tir ngay 10/09/1990, chiéu theo Khoan
4 Piéu 36 cta Phap 1énh Thira ké nam 1990. Cho dén nay, viéc tranh chip vé
thira ké gitta nhitng ngudi thira ké cua 6ng Nguyén Hoa P va nhiing duong su
lién quan khac trong vu 4n, van chua giai quyét xong. Vi vay, d6i chiéu véi quy
dinh tai Diém b Khoan 1 va Diém d Khoan 1 Diéu 688 cua B¢ luat Dan sy nim
2015 noi trén, thi thoi hiéu khoi kién thira ké di san cua 6ng Nguyén Hoa b van
con.

[2]Nhiing sai s6t vé viéc thu thap chimg ctr va chimg minh ctia Toa an cap
so tham noi trén, da anh hudng dén quyén va loi ich hop phap ctia cac duong su
trong vu an; Toa an cip phuc tham khong thé thuc hién bd sung duoc nhing sai
sot d6. Vi vy, Toa an cap phiic thim hay ban an so tham, chuyén ho so vu an
cho Toa an cap so tham giai quyét lai vy an.

Vi Iy do hity ban an so thAm nén Toa an chua xem xét, giai quyét yéu cau
khang cao cua ngan hang TMCP Ky Thuong Vi¢t Nam trong vy dn nay.

Vi cac lé trén;

QUYET PINH:
Can cir Piéu 270; Piéu 293; Piéu 308; Diéu 313 ciia B ludt té tung Ddén
swnam 2015;
Can cit Nghi quyét s6 326/2016/UBTVOHI4 30/12/2016 cia Uy ban
Thirong vu Quoc hoi vé An phi, Lé phi Toa dn;

1/Huy ban an so tham sb 725/2018/DSST ngay 07/06/2018 cua Toa &n
nhan dan thanh phd H6 Chi Minh.

Chuyén hd so vu &n cho Toda an nhan dan thanh phé H6 Chi Minh giai
quyét lai vy an.

2/Vé &n phi phic tham: duong sy khdng phai chiu.
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Tra lai cho cac duong sy c6 tén dudi day, so tién tam ¢ng an phi phlc tham
ma ho da ndp theo cac bién lai caa Cuc Thi hanh &n Dan su thanh phd H6 Chi

Minh, nhu sau:

-Tra lai cho ba Tran Ngoc Thanh T s tién 300.000 déng da nop theo bién
lai s6 AA/2017/0049107 ngay 16/07/2018;

-Tra lai cho Ba Ngd Ngoc Kim C s6 tién 300.000 dong da nop theo bién lai
sd AA/2017/0049108 ngay 16/07/2018;

-Tra lai cho Ong Lai Quéc P va ba Lé Thi My T2: sb tién 300.000 dong da
nop theo bién lai s6 AA/2017/0049125 ngay 18/07/2018 va sb tién 300.000
dong da nop theo bién lai sé AA/2017/0045513 ngay 25/10/2018;

-Tra lai cho Ngan hang TMCP K§-Thuong Viét Nam sé tién 300.000 dong
d3 nop theo bién lai s6 AA/2017/0049105 ngay 16/07/2018.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Nguyén Pic Minh Tran Vin Muoi Phan Thanh Tung



