TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phic

Ban 4n sb: 193/2021/DS-PT
Ngay: 14/04/2021 ,
V/v “Tranh chap vé thua ké tai san”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phin Hpi dong xét xir phiic thdm gom co:
Thdm phan - Chii toa phién toa:  Ong Phan Thanh Tiing
Cdc Tham phan: Ong Nguyén Pac Minh
Ong Duong Tuan Vinh

- Thw ky phién toa: Ong Than Vin Nhuong, Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh.

- Pai dién Vién kiém sdt nhan din cdp cao tai Thanh phé Hé Chi Minh:
Ong Bui Minh Nghia, Kiém sat vién tham gia phién toa.

Ngay 14 thang 04 nam 2021, tai tru s& Toa an nhan dan cap cao tai Thanh
pho H6 Chi Minh mé phién toa xét xtr phiic tham cong khal vu an dan sy thu ly
sO: 235/2020/TLPT DS ngay 26 thang 03 nam 2020 vé viéc “Tranh chdp vé
thira ké tai san”;

Do ban an dan su so tham s6 53/2020/DSST ngay 13/01/2020 cta Toa an
nhan dan Thanh phé H6 Chi Minh bi khang céo;

Theo quyét dinh dua vu an ra xét xir phiic tham sé 471/2021/QD-PT ngay
22/03/2021 gitra cac duong su:

1/Nguyén don:
Ba Nguyén Thi Tuyét N, sinh ndm 1973 (ving mat);
Dia chi: 127/5F dudng V, phuong A quin N, thanh phd Céan Tho.

NQuoi dai dién ciia ba Nguyén Thi Tuyét N (vin ban iy quyén ghi ngay
03/08/2018):

Ong To6n Long T, sinh ndam 1970 (c6 mit);

Dia chi: 157 duong N, phuong T, Quén 12, Thanh phd Ho Chi Minh.
2/Bi don:

2.1/0Ong Nguyén Van T, sinh nam 1962 (c6 mit);

2.2/Ba Nguyén Thi Kim D, sinh nim 1959 (c6 mit);



Cung dia chi: s6 10 dudng s6 12, t6 23, khu phd 2, phuong L, quan T (nay
1a thanh phé T), Thanh phé HO Chi Minh.

3INQuoi c6 quyén loi, nghia vu lién quan:

3.1/0Ong Nguyén Trudng S, sinh nim 1976 (vang mit);

3.2/0Ong Nguyén Truong H, sinh nam 1978 (vang mit);

3.3/0Ong Nguyén Trudng A, sinh nim 1980 (vang mit);

3.4/0Ong Nguyén Trudng S, sinh nim 1984 (vang mit);

3.5/Ba Nguyén Thi N (Hogan N Thi), sinh nam 1946 (ving mit);
3.6/0Ong Nguyén Anh T, sinh ndm 1990 (ving mat);

3.7/0Ong Nguyén Van S, sinh nim 1954 (vang mit);

NgQuoi dai dién cua cdac ong (ba) S, H, A, S, N (Hogan N Thi), T, S (van ban
iy quyén ghi ngay 21/05/2018; ngay 17/05/2018; ngdy 13/06/2018 va ngdy
22/05/2018 ):

Ba Nguyén Thi Tuyét N, sinh nam 1973 (vang mit);

Dia chi: 127/5F dudng V, phuong A, quan N, thanh phé Can Tho.
3.8/Ba Nguyén Kim L, sinh nam 1951 (ving mit);

Dia chi: 127/5F dudong M, phudng A, quin N, thanh phd Céan Tho.
Nguoi dai dién ciia ba Nguyén Kim L (vin ban ghi ngay 08/04/2021):
Ong Ton Long T, sinh nim 1970 (c6 mit);

Dia chi: 157 dudong N, phuong T, Quan 12, Thanh phé Hb Chi Minh.
3.9/Ba Nguyén Thi Tuyét T, sinh nim 1989 (ving mit);

Dia chi: 127/5F dudng V, phuong A, quan N, thanh phé Can Tho.
NQuoi gidm ho ciia ba Nguyén Thi Tuyét T

Ba Nguyén Kim L, sinh nim 1951 (vang mat);

Dia chi: 127/5F dudong M, phudng A, quin N, thanh phd Céan Tho.
3.10/Ba Nguyén Tuong V, sinh nim 1988 (vang mat);

NQuoi dai dién cia ba Nguyén Twong V (vian ban iy quyén ghi ngay
08/06/2018 c6 su xdc nhdn cua Dai sir quan Viét Nam tai Phi-lip-pin):

Ong Nguyén Anh T, sinh nam 1990 (ving mit);
3.11/Ba Nguyén Thi L, sinh nam 1950 (vang mat)

Cung dia chi: 37/2A khu phd 4, phuong A Binh, thanh phd B, tinh Pong
Nai.



3.12/Ba Pham Thi Kim H, sinh nam 1969 (c6 mat);

Dia chi: s6 10 Puong sd 12, t6 23, khu phd 2, phuong L, quan T (nay la
thanh ph6 T), Thanh phé H6 Chi Minh.

3.13/Uy ban nhén dan quian T (nay la thanh phd T), Thanh phé HO Chi
Minh.

3.14/Phong Cong chimg s6 3, Thanh phd HO6 Chi Minh.

Pia chi: 12 duong T, phuong B, quan T (nay 1a thanh phé T), Thanh phd
Hb Chi Minh.

4. Nguoi khdng cdo:
Ba Pham Thi Kim H, 13 ngudi ¢6 quyén loi, nghia vu lién quan.
NOI DUNG VU AN
Nguyén don la ba Nguyén Thi Tuyét N trinh bay yéu cdu khdi kién nhiw sau:

Cin nha sb 10, duong s6 12, khu phd 2, phuong L, quan T, Thanh phd Ho
Chi Minh (theo gidy chimg nhan quyén sé hiru nha & va quyén st dung dat ¢ sd
5535/2004 ngay 15/11/2004 do Uy ban nhan dan quan T cdp) 1a tai san chung
ciia 6ng Nguyén Van L (chét vao nim 1975) va ba Bui Thi X (chét vao nim
2002);

Ong L va ba X khong dé lai di chic.

Vio ngay 27/04/2009, ba Nguyén Thi Kim D va éng Nguyén Vin T tu y
yéu cdu Phong Cong chtng s6 3 Thanh phd H6 Chi Minh 1ap vin ban, thoa
thuan phéan chia toan bo nha dét s6 10, duong sé 12, khu phd 2, phudng L, quan
T, Thanh phé HO Chi Minh cho 6ng Nguyén Vian T. Sau d6, 6ng T da lam thu
tuc cap nhat, dang bo va trd thanh chu s& hiru nha, dat.

Vao nam 2011, 6ng T lam thu tuc xin cip lai gidy ching nhan quyén sir
dung dat, quyén s¢ hitu nha & va tai san khac gan lién véi dat, dua nguoi vo, la
ba Pham Thi Kim H, cung dtirng tén chu s¢ hitu nha, dat.

Vi vay, ba N khai kién, yéu cau nhu sau:

- Hay van ban thoa thuan phan chia di san 1ap vao ngay 27/04/2009; huy
phan cap nhat bién dong ghi trong gidy ching nhan quyén s& hitu nha & va
quyén st dung dat & sb 5535/2004 ngay 15/11/2004 do Uy ban nhan dan
(UBND) quan T cap, do 6ng T dung tén; hily gidy chimg nhan quyén sir dung
dat, quyén so hiru nha & va tai san khac gan lién voi dat s6 BG 259297 ngay
17/06/2011 do Uy ban nhan dan quan T cip, do ong Nguyén Van T va ba Pham
Thi Kim H dtng tén chu s& hitu can nha s 10, duong sd 12, to 23, khu pho 2,
phuong L, quan T, Thanh phé H6 Chi Minh;



- Xéc dinh nha va dat s6 10, duong s6 12, t6 23, khu ph 2, phuong L, quan
T, Thanh phd H6 Chi Minh 14 di san thira ké cua ong L va ba Xuan; nhiing
nguoi thudc hang thira ké thir nhat dugc quyén lién hé véi co quan co tham
quyén dé xac 1ap quyén so hiru d6i voi tai san trén theo quy dinh ctia phap luat.

Bi don la 6ng Nguyén Vin T trinh bay ¥ kién nhuw sau
Ong T dong y véi yéu cau khoi kién ciia ba N, nhu sau:

- Pong ¥ huy bo vian ban théa thuan phan chia di san ngay 27/04/2009,
d6ng ¥ hity bo phan ghi cap nhat bién dong trong gidy ching nhan quyén sé hiru
nha & va quyén sir dung dat ¢ sé 5535/2004 ngay 15/11/2004 do Uy ban nhan
dan quan T cap (do ong Nguyén Vin T dtng tén) va déng ¥ hity bo gidy ching
nhan quyén st dung dat, quyén s¢ hitu nha & va tai san khac gan lién voi dat sé
BG 259297 ngay 17/06/2011 do Uy ban nhan dan quan T cap (do 6ng Nguyén
Vin T va ba Pham Thi Kim H dung tén) d6i v6i can nha sé 10, dudong sb 12, t6
23, khu phd 2, phuong L, quan T, Thanh phé H6 Chi Minh.

- Ong Nguyén Vin T cho rang yéu cau doc 1ap cta ba Pham Thi Kim H 1a
khéng c6 cin ctr phap ludt boi vi tién ma ba H c6 duoc dé stra nha, 1a do 6ng T
va ba H vay muon cta ngudi chi cia 6ng T (1a ba N Hogan) theo hop dong
muon tién ghi ngay 28/04/2010. Mit khéac, viéc kinh doanh nha tro da ngimg
kinh doanh ké tir ngay 02/04/2018 nén khong c6 ton that gi dé ba H doi sé tién
276.000.000 dong. Trong trudng hop ba N hd tro 600.000.000 dong thi yéu cu
ba H phai chia %, 1a 300.000.000 dong.

Bi don la ba Neuyén Thi Kim D trinh bay y kién nhw sau:
Ba Dung dong ¥ voi y kién cua ong Nguyén Van T.
Nhitng nguoi cé quyén loi, nghia vu lién quan trinh bay y kién nhw sau:

-Cac 6ng (ba) Nguyén Truong S, Nguyén Truong H, Nguyén Truong A,
Nguyén Truong S1, Nguyen Thi N (Hogan N Thi), Nguyen Anh T, Nguyén Van
S2 (do ba Nguyén Thi Tuyét N 1am dai dién) théng nhét voi toan bo yéu cau
khai kién cia nguyén don;

- Y kién cua ba Nguyén Kim L, ciing 13 ngudi giam ho cua ba Nguyén
Tuyét T: hoan toan dong y véi voi yéu cau khoi kién cua ba Nguyén Thi Tuyét
N, dé nghi Toa an giai quyét vu an theo quy dinh ciia phép luat;

- Y kién cta ba Nguyén Tuong V (do 6ng Nguyén Anh Tr lam dai dién):
dong v voi toan bd ndi dung yéu cau khoi kién ciia ba Nguyén Thi Tuyét N.

- Y kién ciia ba Nguyén Thi L: dong ¥ véi toan bo yéu cau khai kién cua ba
Nguyén Thi Tuyét N;

- Y kién cta ba Pham Thi Kim H:



Ba H c6 yéu cau doc 1ap nhu sau (don ghi ngay 09/11/2018): doi tién sira
chira, xay dung, cai tao can nha sb 10, duong s6 12, td 23, khu phé 2, phuong L,
quan T, 1a 655.000.000 déng; tién ton that vé viéc khong thé tiép tuc kinh doanh
phong tro, 14 276.000.000 dong.

Ba H ciing thira nhan rang duong su va éng T c¢6 muon cua ba N Hogan sd
tién 15.000 do-la My (USD) theo hop dong muon tién ngay 28/04/2010 nhung
hién nay, da tra dugc 12.000 USD, con ng 3.000 USD. Néu Toa 4n chap nhan
yéu cau cua ba H, thi dwong sy doéng ¥ tra 1.500 USD cho ba N Hogan; 6ng T
phai tra phan con lai 14 1.500 USD.

Ba H ciing cho rang toan bo tién sira chita, xay dyng can nha sb 10, dudong
s0 12, t6 23, khu pho 2, phuong L, quan T dé€ lam nha tro, 1a tién riéng cuia ba H.

- Uy ban nhan dén quan T, Thanh phé H6 Chi Minh c6 ¥ kién nhu sau (van
ban s6 287/UBND-TNMT ngay 21/01/2019):

Gidy chtng nhan quyén sé hitu nha ¢ va quyén sir dung dat & s6 5535/2004
ngay 15/11/2004 duoc Uy ban nhan dan quan T cép cho ba Bui Thi X (bénh tam
than thuc thé) va 6ng Nguyén Vin L (chét nim 1975) do ba Nguyén Thi Kim D
giam ho.

Vao ndam 2009, ba D va ong T 13p van ban thoa thuan phan chia di san tai
Phong Cong chimg sd 3, Thanh phé HO Chi Minh (vin ban s6 591 ngay
27/04/2009).

Vao ngay 17/06/2011, Uy ban nhan dan quan T cap d6i gidy chiung nhan
quyén str dung dat, quyén s¢ hiru nha & va tai san khac gan lién v6i dat s6 BG
259297 cho 6ng (bd) Nguyén Vin T — Pham Thi Kim H dtng tén.

Viéc Uy ban nhan dan quin T cip gidy chimg nhan quyén st dung dat,
quyén so hitu nha ¢ va tai san khac gin lién véi dat s6 BG 259297 ngay
17/06/2011 cho 6ng (ba) Nguyén Vin T — Pham Thi Kim H dimg tén 1a dung
theo luat dinh.

- Y kién cuia Phong Cong chung s6 3, Thanh phé Ho Chi Minh (van ban sb
809/CC3 ngay 25/12/2018):

Phong Cong ching s6 3, Thanh phé H6 Chi Minh ching nhan su thoa
thuan phan chia di san tai van ban s6 591 ngay 27/04/2009 1a diing véi trinh tu,
tha tuc luat dinh.

Tai ban dn Ddn sw so tham sé 53/2020/DSST ngay 13/01/2020, Toa an
nhan dan Thanh pho Ho Chi Minh da quyét dinh nhu sau:

Chap nhan yéu cau khai kién ctia nguyén don 1a ba Nguyén Thi Tuyét N,
nhu sau:



- Xac dinh nha va dat s6 10 duong s6 12, t6 23, khu phé 2, phudng Linh
Chiéu, quan T 1a di san thira ké ctia 6ng Nguyén Vian L va ba Bui Thi X dé lai.

Nhitng ngudi thira ké theo phap luat ctia ong Nguyén Vian L va ba Bui Thi
X dugc quyén lién hé voi cac co quan chuc nang dé xac 1ap quyén su dung dat
va quyén sé hiru nha doi véi tai san trén theo quy dinh ctia phap luat.

- Hay vin ban thoa thuan phéan chia di san sé 591 ngay 27/04/2009 cua
Phong Cong chimg s6 3, Thanh phd HO Chi Minh d6i v6i can nha sé 10 duong
12, t6 23, khu ph 2, phuong L, quan T, Thanh phé H6 Chi Minh do v hiéu.

- Huty phan cép nhat bién dong ghi trong gidy ching nhan quyén so hitu
nha & va quyén so hitu dat ¢ s6 5535/2004 ngay 15/11/2004 do Uy ban nhan dan
quan T cdp dang dung tén 6ng Nguyén Van T ddi voi can nha sé 10 duong 12,
t6 23, khu phd 2, phuong L, quan T, Thanh phdé HO Chi Minh.

- Huy gidy chimg nhan quyén st dung dat, quyén s¢ hiru nha & va tai san
khac gin lién véi dat s6 BG 259297 do Uy ban nhan dan quan T ngay
17/06/2011 dtng tén ong Nguyén Van T va ba Pham Thi Kim H ddi v6i can nha
s6 10 duong 12, t6 23, khu ph 2, phuong L, quan T, Thanh phé HO Chi Minh.

Chép nhan mot phén yéu cau doc 1ap ctia ba Pham Thi Kim H, nhu sau:

- Ba Nguyén Thi Tuyét N va cac 6ng (bd) Nguyén Truong S, Nguyén
Truong H, Nguyén Truong A, Nguyén Trudng S1, Nguyén Thi N (Hogan N
Thi), Nguyén Anh T, Nguyén Vin S2 c6 trach nhiém lién déi hoan tra cho vo-
chong ong Nguyén Vian T — ba Pham Thi Kim H s6 tién 655.000.000 dong.

- Ghi nhan su ty nguyén cua ba Nguyén Thi Thuyét N va cac ong (ba)
Nguyén Truong S, Nguyén Truong H, Nguyén Truong A, Nguyén Truong S1,
Nguyén Thi N (Hogan N Thi), Nguyén Anh T, Nguyén Vin S2 hd tro cho vo
chong 6ng Nguyén Van T — ba Pham Thi Kim H s6 tién 276.000.000 dong, sau
06 thang ké tir khi ban 4n c6 hiéu luc phép lut.

Ngoai ra, ban an so tham con quyét dinh vé an phi, quyén yéu cau thi hanh
an va quyén khang co theo quy dinh ctia phap luat.

Vao ngay 21/01/2020, nguoi c6 quyén loi, nghia vu lién quan 13 ba Pham
Thi Kim H ¢6 don khang cdo mot phan ban an so tham, dé nghi Toa an cap phiic
tham giai quyét cong nhan toan bo s6 tién 655.000.000 dong 1 tai san riéng ciia
duong su c6 dugce trong thoi ky hon nhan véi ong Nguyén Vin T.

Tai phién toa phiic thAm hom nay, duong su trinh bay y kién nhu sau:

Nguoi khang cao 1a ba Pham Thi Kim H van giir nguyén yéu cau khang cao
da néu trén va trinh bay thém nhiing y kién nhu sau:

- Yéu cau dinh gi4 lai nhiing cin phong tro dang xay dung trén phan nha,
dat tranh chap dé giai quyét lai theo quy dinh cuia phap luat;



- Yéu ciu tinh toan lai cong stic clia dwong su trong viéc bao quan, giit gin
can nha s6 10 duong 12, t6 23, khu phd 2, phuong L, quan T;

- Yéu cdu Tda an cdp Phiic thim xem xét, giai quyét lai vu an theo quy
dinh cua phap luat.

Nguyén don 13 ba Nguyén Thi Tuyét N (do ong Ton Long T 1am dai dién),
bi don 14 6ng Nguyén Van T va ba Nguyén Thi Kim D cing yéu cau Toa an cap
Phuc tham khong chap nhan khang cdo cia ba Pham Thi Kim H, gitt nguyén ban
an So tham;

Nhiing duong su khac Vang mat nhung khong co van ban thay d6i y kién
trinh bay trong qué trinh giai quyét vu an tai Toa an cip So tham.

Pai dién Vién kiém sat nhan dan cap cao tai Thanh pho Hb Chi Minh phat
biéu y kién:

- V& thu tuc td tung: duong sy va Toa an cac cép thuc hién dang thu tuc td
tung;

- V€ nd1 dung giai quyét vu an:

Can nha sd 10 duong 12, t6 23, khu phd 2, phuong L, quan T 1a di san cta
ong Nguyén Vin L (chét vao nam 1975) va ba Bui Thi X (chét vao nim 2002).

Ong Nguyén Vin L va ba Bui Thi X khong c6 di chiic, vi vay can nha noi
trén phai dugc chia thira ké theo phap luat.

Vio ngay 27/04/2009, d6ng Nguyén Vian T va ba Nguyén Thi Kim D lap
van ban théa thuan phan chia di san dé giao quyén s& hitu can nha cho 6ng
Nguyén Vin T; viéc thoa thuan nhu vay 14 trai phap luat vi khong c6 y kién cia
nhitng dong thwra k€ khac. Vi vay, viéc Toa an cap So tham xét xir huy bd van
ban thoa thuan phan chia di san ngay 27/04/2009, kém theo do la huy giay
chirng nhan quyén s& hitu nha diung tén 6ng T-ba H, 1a dung phap luat.

Véi nhiing y kién néi trén, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phé Ho Chi Minh dé nghi Toa an cip Phuc tham khong chap nhan khang
c40 ctia ba Pham Thi Kim H, giit nguyén ban an So tham.

NHAN PINH CUA TOA AN:

[1]Vé viéc xac dinh quan hé phap luat tranh chép trong vu an:

Toa an cip So tham xéc dinh rang quan hé phép luét c6 tranh chép trong vu
an nay la “Tranh chap vé quyén so hitu tai san thira keé”; viéc xac dinh nhu vay
1a khong dung phép luat, Iy do nhu sau:

Tai Tiéu muc 2.1 Muyc 2 Phan I cua Nghi quyét s6 02/2004/NQ-HDTP
ngay 10/08/2004, Hoi dong Tham phan-Toa an nhan dan tdi cao giai thich vé
quyeén thura ké nhu sau:



“Quyén thira ké quy dinh tai Khoan 1 Piéu 36 Phdp lénh Thira ké nam
1990, Piéu 648 ciia B ludt Déan sw bao gom quyén yéu cdu chia di san thira ké,
quyén yéu cdu xdc nhdn quyén thira ké ciia minh hodc quyén yéu cau bdc bo
quyén thira ké ciia nguoi khac”.

Diéu 648 ctia BO luat Dan sy duoc dé cap tai Nghi quyét s6 02/2004/NQ-
HDTP ngay 10/08/2004 noi trén, 1a Piéu 648 cua B luat Dan sy nam 1995.

Sau do, Bo luat Dan sy da duoc sira d6i hai lan, vao cac nam 2005; 2015.

Diéu 645 ctia BO luat Dan sy ndm 2005 va Diéu 623 clia Bo luat Dan su
nam 2015 ciing déu xac dinh rang quyén thira ké ciia mot duong su nao do, 1a
cac quyén di duoc giai thich tai Nghi quyét sé 02/2004/NQ-HPTP ngay
10/08/2004 cua Hoi dong Thiam phan-Toa an nhan dan tbi cao, cu thé 13 céac
quyén sau day:

(1)Quyén yéu cau chia di san thira ké;
(2)Quyén yéu cau xdc nhdn quyén thiva ké ciia minh;
(3)Quyén yéu cau bdc bé quyén thira ké ciia nguoi khdc.

Theo céc diéu luat vién dan ndi trén va cac quy dinh phap luat lién quan, thi
khong c6 quan hé phap luat tranh chap nao dugc goi 1a “Tranh chap vé quyén so
hitu tai san thia ké” nhu Toa an cap So tham da xac dinh.

Dbi chiéu voi yéu cau khoi kién ciia ba Nguyén Thi Tuyét N trong vu an
nay (theo don khai kién ghi ngay 16/05/2018; cac don khoi kién bd sung ghi
ngay 13/06/2018; ngay 16/05/2019, ba Nguyén Thi Tuyét N yéu cau hity bo vin
ban thoa thuan phan chia di san 1ap vao ngay 27/04/2009, dong thoi yéu cau Toa
an xéac dinh lai nhitng nguoi duoc hudng thira ké cin nha sé 10 duong 12, to 23,
khu phé 2, phu’O’ng L quan T, Thanh phé H6 Chi Minh theo phap luat), th1 can
xac dinh rang yéu cau khoi kién cta duong su 1a “T ranh chap vé yeu cau xdc
nhdn quyén thira ké tai san” hodc 1a “Tranh chdp vé thira ké tai san”.

Vi vay, Toa 4n cap Phic thim xac dinh lai quan hé phap luat tranh chap
trong vu an nay la “Tranh chap vé thira ké tai san”.

[2]Vé ndi dung giai quyét vu an:

[2.1]Tai phién toa Phuc tham, ba Pham Thi Kim H trinh bay vé mdi quan
hé hon nhan giita duong su va ong Nguyén Vin T nhu sau: ba Pham Thi Kim H
va ong Nguyén Vin T két hon vao nam 1989, c6 hai nguoi con chung (mot
ngudi con sinh nam 1993; mot ngudi con sinh ndm 2001) va hon nhan van ton
tai.

Tai trang 07, ban 4n So thAm nhan xét nhu sau: “...hién nay éng Thong ba
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Hién con quan hé hon nhan........ .



Trong qua trinh giai quyét vu an, Toa 4n cip So tham khong nhan xét va
danh gia day di vé mdi quan hé hon nhan cta 6ng Nguyén Van T va ba Pham
Thi Kim H, nhung véi nhitng tinh tiét néi trén, budc dau co thé két luan rang
mdi quan hé hon nhan cua hai duong su 13 hop phap va dén nay, van ton tai.

[2.2]Su quy dinh vé tai san riéng cta vo-chong; vé viéc nhap tai san riéng
vao khoi tai sdn chung cua vg-chong trong Luat Hon nhan va Gia dinh nam
1986; nam 2000 va nam 2014:

Piéu 16 ctia Luat Hon nhan va Gia dinh nam 1986 quy dinh nhu sau:

“Péi vdi tai san ma vo hodc chéng c6 trude khi két hon, tai san duwoc thira
ke riéng hodc dwoc cho riéng trong thoi ky hon nhdn thi nguoi co tai san do c0O
quyén nhdp hoac khong nhdp vao khoi tai san chung cua vo chong”.

Piéu 32 cta Luat Hon nhan va Gia dinh nim 2000 quy dinh nhu sau:

“1. Vo, chong cé quyén cé tdi san riéng.

Tai san riéng cia vo, chong gom tdi san ma moi nguoi cé trude khi két
hon; tai san dwoc thwa ké riéng, duoc tang cho riéng trong thoi ky hon nhan, tai
san duoc chia riéng cho vo, chong theo quy dinh tai khoan 1 Diéu 29 va Diéu 30
cua Ludt nay; do dung, tw trang ca nhan.

2. Vo, chong cé quyén nhdp hodc khéng nhdp tdi san riéng vao khoi tai san
chung”.

Diéu 43 cua Luat Hon nhan va Gia dinh nim 2014 quy dinh nhu sau:

“1. Tai san riéng cua vo, chong gom tdi san ma moéi nguoi cé trude khi két
hén; tai san dwoc thira ké riéng, dwoc ting cho riéng trong thoi ky hén nhan; tdi
san dwoe chia riéng cho vo, chong theo quy dinh tai cdc diéu 38, 39 va 40 ciia
Ludt nay, tai san phuc vu nhu cau thiét yéu ciia vo, chong va tai san khdc ma
theo quy dinh cua phap ludt thudc so hitu riéng cua vo, chéng”;

Piéu 46 ciia Luat Hon nhan va Gia dinh nim 2014 quy dinh nhu sau:

“1.Viéc nhdp tai san riéng cua vo, chong vao tai san chung dwoc thuc hién
theo thoa thudn cua vo chong.

2.Tai san dwoc nhdp vao tai san chung ma theo quy dinh cua phdp ludt,
giao dich lién quan den tai san do phai tudn theo hinh thirc nhdt dinh thi thoa
thudn phai bao dam hinh thirc do.

3.Nghia vu lién quan dén tai san riéng da nhdp vdo tdai san chung dwoc
thuce hién bcing tai san chung, tric truong hop vo chéng co thoa thudn khac hoac
phap luat co quy dinh khac”.

Theo cac diéu luat ddn chiéu néi trén, phap luat thira nhan rang trong thoi
ky hon nhan, vo-chong c6 thé co tai san riéng va c¢6 quyén nhap (hoic khong
nhap) tai san riéng cia minh vao tai san chung voi nguodi phdi ngau.
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[2.3]Trong vu an ndy, vé mit phap 1y, quan hé hon nhén giita 6ng Nguyén
Vian T va ba Pham Thi Kim H van dang ton tai.

Trong thoi ky hon nhan cta hai duong sy, c6 mot su kién phap 1y phat sinh:
vao nam 2011, ong Nguyén Van T va ba Pham Thi Kim H ndp hd so xin cap ddi
gidy chimg nhan quyén so hitu nha &, quyén sir dung dat ddi véi can nha sé 10
duong 12, t6 23, khu phd 2, phuong L, quan T, Thanh phé Ho Chi Minh. Sau
d6, vao ngay 17/06/2011, Uy ban nhan dan quan T da cép gidy chimg nhéan
quyén st dung dat, quyén sé hiru nha ¢ va tai san khac gin lién véi dat, sd
BG259297, cong nhan 6ng Nguyén Vin T va ba Pham Thi Kim H 1a chu sé hiru
can nha s6 10 duong 12, t6 23, khu phd 2, phuong L, quan T, Thanh phd Ho Chi
Minh.

Nhu vay, néu suy doan vé mat phap 1y, hanh vi néi trén cta ong Nguyén
Vin T s& duoc hiéu rang duong sy d3 dong ¥ nhap tai san riéng ctia minh (phan
tai san ma o6ng Nguyén Van T dugc hudng thira ké trong can nha sd 10 dudng
12, t6 23, khu phd 2, phuong L, quan T, Thanh phd H6 Chi Minh) vao tai san
chung cta vo-chong ong Nguyén Vin T-ba Pham Thi Kim H.

Tuy nhién, trong qua trinh giai quyét vu an, Toa 4n cap So tham khong thu
thap day du tai liéu, ching clr dé c6 thé nhan xét, danh gia dung vé mdi quan hé
hon nhan cua 6ng Nguyén Vian T-ba Pham Thi Kim H; nhan xét, danh gia dung
vé hanh vi ctia ong Nguyén Van T khi dong ¥ dé cho ba Pham Thi Kim Hcung
dung tén 1a dong so hitu chi can nha sé 10 duong 12, t6 23, khu phé 2, phuong
L, quan T, Thanh phé H6 Chi Minh vao nam 2011, dé tir 46 c6 thé xem xét giai
quyét vu an mot cach toan di¢n, bao dam quyén loi cua duong sy lién quan trong
vu an (boi vi néu c6 cin cr xac dinh rang hanh vi cia 6ng Nguyén Van Tg khi
ddng y dé cho ba Pham Thi Kim H cung dtng tén 1a déng sé hiru chu cin nha sb
10 duodng 12, t6 23, khu phd 2, phuong L, quan T, Thanh phd Ho Chi Minh 1a sy
d6ng y nhap tai san riéng ciia duong su vao tai san chung cua vo- chong, thi phan
tai san ma ba Pham Thi Kim H duogc hu’ong, s& 16n hon so v&i sb tién stra chira
nha ma Toa an cap So tham da giai quyét trong vu an nay).

[2.4]Viéc giai quyét vu 4n ciia Toa an cap So tham con mau thuan vé mit
phap luat, chua bao dam quyén lgi cua duong sy, thé hién ¢ su viéc sau day:

- Toa 4n cap So tham nhan x¢t rang modi quan hé hon nhan cia 6ng Nguyén
Vin T-ba Pham Thi Kim H van dang t6n tai. Vi vy, nhiing tai san nao dugc tao
ra trong thoi ky hon nhan ciia dwong sy, 1a tai san chung ciia vo-chong (trang 7-
ban an So tham).

Trén co s& nhan xét nhu vay, Toa an cép So tham xéac dinh ré“mg s6 tién stra
chira, xay dyng nha (trong cin nha s6 10 dudng 12, t6 23, khu phd 2, phuong L,
quan T, Thanh phé H6 Chi Minh; s tién 1a 655.000.000 dong), 1a tai san chung
ctia vo-chong 6ng Nguyén Vin T-ba Pham Thi Kim H.
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Nhung véi cung tinh trang phap 1y tuong tu, Toa an cdp So tham lai khong
thu thap tai li€u, ching ctr d€ nhan xét, ddnh gid ding vé hanh vi cua ong
Nguyén Vian T khi dong y dé cho ba Pham Thi Kim H cung dimg tén 1a dong s&
hiru chd can nha s6 10 duong 12, t6 23, khu pho 2, phuong L, quan T, Thanh
pho H6 Chi Minh vao nam 2011, theo sy phan tich noi trén; viéc gidi quyét nhu
vay la khong bao dam sy binh dang vé quyén va nghia vu cua duong su trudc
phép luat.

[3]V6i nhing tinh tiét, chimg ¢ phéan tich néi trén, Toa an cip Phic tham
hiy ban 4n So tham, chuyén ho so vu an cho Toa an cap So tham giai quyét lai
vu an theo quy dinh cta phap luat.

Vi cdc lé trén;

QUYET DINH:

Can cir Piéu 270; Piéu 293; Diéu 308; Diéu 313 cia Bé ludt t6 tung Dan

swnam 2015;

1/Chap nhan khang cao cua ba Pham Thi Kim H. Hily ban an Dén su So
tham so0 53/2020/DSST ngay 13/01/2020 cua Toa an nhan dan Thanh pho HoO
Chi Minh.

Chuyén hd so vu an cho Toa an nhan dan Thanh phd H6 Chi Minh giai
quyét lai vy an.

2/Vé an phi phtc tham: duong sy khéng phai chiu. Tra lai cho ba Pham
Thi Kim H so6 tién 300.000 dong (ba tram ngan dong) da ndp tai Cuc Thi hanh
an Dan sy Thanh pho HO Chi Minh theo bién lai so AA/2019/0045650 ngay
14/02/2020.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhn: , TM. HQI PONG XET XU PHUC THAM
- Tda én nhan dan t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP.HCM;

- TAND TP.HCM;

- Cuc THADS TP.HCM;
- Cac duong su;
- Luu HS, VP (TVN).

Phan Thanh Tung



