TOA AN NHA\N DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Péc lap — Ty do — Hanh phic

Ban 4n s6: 1127/2017/LD-PT
Ngay: 12/12/2017

V/v tranh chdp don phwong
cham dirt Hop déng lao déng .

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom co:
Thdm phdn - Chii toa phién toa: BaPhan ThxLieh

Cdc thdm phdn : Ba Chau Kim Anh
Ba Nguyén Thi Thanh Mai
- Thu ky phién toa : ong Lé Trong Luan, Thu ky Toa an nhan dan Thanh phd
Ho Chi Minh.

- Pqi di¢n Vién kiém sdt nhdan din Thanh phé” Hé Chi Minh: Ong Ton
Manh Hung - Kiekn sat vieh tham gia phién toa.

Trong cac ngay 05/12/2017 va 12/12/2017 tai truusz Toa~an nhah dah
Thash phogHofChs Minh sogl31 Nam Ky Khai Nghia, phuong Bén Thanh,
Quan 1 xét xir phuc thaka cohg khai vuuan thuuy s0g9/2017/TLPT-LD ngay
19/10/2017 vef3aranh chdp don phwong chdam dirt hop dong lao dong” Do ban
an lao dong so tham s6 1048/2017/LD-ST ngay 08/9/2017 cua Toa an nhah
dah Quén B, Thanh phé Ho Chs Minh bxkhang cao.

Theo quyeg wanh wa vuuan ra xet xI sog2768/QWPT-LW ngay
17/11/2017 gil & cac wt zng sl u

Nguyén don: Ba Nguyén Ngoc T, sinh nim 1982

Tra tai: Puong H, khu phd 7, thi tran N, huyén B,Thanh phd H6 Chi
Minh.

Bi don: Céng ty C6 phan Quéc té BT

Tru sé - Puong D, Phuong 9, Quan B, Thanh phé H6 Chi Minh

Nguoi dai dién hop phap cua bi don: Ong Nguyén Phong H

(Theo glay iy quyén sd 01/2017/GUQ-BT ngay 16/02/2017 cua Tong
giam ddc cong ty ky).

Dia chi: Khu phd 12, Phuong A, thanh phé C, tinh Pong Nai.

NOI DUNG VU AN:



Tai don khoi kién ngay 20/3/2017 va tai cac budi lam viéc tai Toa
dan nguyén don ba Nguyén Ngoc T trinh bay:

Ba bat dau lam viéc tai Cong ty C6 phan Quoc té BT (goi tit la
cong ty BT) tir ngay 16/11/2015 va ky hop dong lao dong tir ngay
01/01/2016 véi thoi han hop déng 3 nam , chuc danh 1a chuyén vién
C&B, mirc luong trong hop dong 13 4.700.000d/thang, lwong thyc 1anh 1a
8.520.000d/thang, trong thot gian lam viée tai cong ty ba khong vi pham
ky luat lao dong.

Ngay 03/01/2017 ba nhan dugc thong bao “ Khong tai ky hop dong
lao dong”, ngay 04/01/2017 ba dén Phong Lao dong Thuong binh X4 hoi
Quan B khiéu nai, dén ngay 09/01/2017 ba nhan duoc thu tir cong ty vé
viéc thu hdi “Théng bao khong tai ky hop ddng lao dong” va “Thong bao
tinh giam bién ché phong nhan su”

Ngay 11/01/2017 ba vé 1am viéc tai cong ty va khong dong ¥ chim
dat hop dong lao dong truéc thoi han theo bién ban lam viéc ngiy
11/01/2017.

Ngay 24/01/2017 ba nhan duoc quyét dinh cham dit hop dong
lao dong.

Ngay 06/2/2017 ba giri don yéu cau hoa giai tranh chap lao dong
lén Phong Lao dong Thuong binh Xa hoi Quan B, ngay 17/02/2017 ba va
cong ty hoa giai tai day cong ty khong dong y nhan ba tro lai 1am viéc ma
chi hd tro 2 thang tién luong, ba khong dong ¥.

Nay ba yéu cau cong ty BT:

- Thu héi quyét dinh chdm dat hop ddéng lao dong sd
01/2017/QDNV-HCNS ky ngay 23/01/2017 va nhan ba tr¢ lai lam viéc
theo hop dong lao dong di ky.

- B6i thuong 2 thang tién luong (gom tién luong va tién bao hiém
x3 hoi) tong cong 1a 17.040.000 dong.

- Tra luong nhitng ngay khong dugc lam viéc, tinh tor ngay
12/02/2017 dén ngay ba dugc nhan trd lai lam viéc.

Néu cong ty khong dong y nhan ba trd lai 1am viéc thi ngoai viéc
tra lwong trong nhitng ngay ba khong duoc lam viéc dén nay thi ba yéu
cau cong ty phai bdi thuong thém cho ba 2 thang tién luong 1a 8.520.000
ddng x 2 = 17.040.000 dong va chdt s6 bao hiém x3 hoi cua ba cho dén
khi toa &n xét xur xong vy an.

Tai bdn tw khai ngdy 19/4/2017 va tai cic buéi lam viéc 6ng
Nguyén Phong H dai dién theo iy quyén cua bi don trinh bay:

Ngay 01/01/2016 cong ty ky ket hop dong lao dong véi ba T do ba
Tran Thanh L dai dién ky theo uy quyen ciia Tong giam ddc cong ty, thoi
han hop ddng 3 nam tr 01/01/2016 dén 31/12/2018.

Luong trong hop dong cia ba T 1a 4.700.000 dong/thang, ngoai ra
con nhiéu khoan hd tro khac cong ty tra cho ba T, tong lwong thuc ldnh
hang thang cua ba T 14 8.520.000 dong.



Trong qué trinh lam vi¢c tai cong ty, mac du ba T khong vi pham
nghiém trong ky luat lao dong nhung chi hoan thanh nhi¢ém vu dugc giao
& muc trung binh yéu, trong cong tac co nhiéu sai sot, khong co sy twong
tac ho trg véi cac phong ban nghiép vu chuyén mén, khong du ning luc
chuyén mon dé cung cong ty tai cdu truc dé ning cao chat lugng ngudn
nhan lyc.

Ngay 28/12/2016, lanh dao cong ty hop vdi truong phong hanh
chinh nhan sy xac dinh nguon nhan lyc cua cong ty vira yéu, vua thiéu.
Lanh dao cong ty dat ra yéu cau phai tlen hanh tai co cdu bd may hanh
chinh. Tai thoi diém nay cong ty chua c6 td chirc cong doan.

Thuc hién theo ké hoach, ngay 28/12/2016 cong ty ra thong bao
khong tiép tuc tai ky hop dong lao dong voi ba T. Sau do, dén ngay
03/01/2017 cong ty ra thong bao thu hdi do phong nhan sy nham 13n thoi
han hop dong lao dong gitta ba T va cong ty.

Ngay 03/01/2017 cong ty ra thong bao gui dén ba T s& cham dut
hop dong lao dong vai ba T theo dé an tai cAu trac cua cong ty da gui cho
Phong Lao dong Thuong binh Xa hoi Quan B. Pén ngay 23/01/2017
cong ty ra quyét dinh s6 01/2017/QDNV-HCNS vé viéc chim dut hop
dong lao dong véi ba T ké tir ngay 11/2/2017.

Nay ba T khoi kién cong ty yéu cau thu hdi quyét dinh cham dat
hop dong lao dong va nhan ba trd lai 1am viéc. Cong ty khong dong y Vi:

Ba T la nguodi co trinh 46 chuyén mon ¢ tam trung binh yéu, khong
c6 s twong tac hd trg véi cac phong ban nghiép vu chuyén mén, khong
hop tac trong qua trinh tai cdu trac dé nang cao chat lugng ngudn nhan
luc ciia cong ty. Cin cir theo Dicu 44 Bo luat Lao dong, Dicu 23 Nghi
dinh 05/2015/ND-CP ngay 12/01/2015 thi cong ty thyc hién giam bién
ché do tai co cau ngudn quan tri nhan lyc , viéc thyc hién cong ty da giri
thong bao dén Phong Lao dong Thuong bmh xa hoi theo quy dinh cua
phép luat

Tai phién toa so thim: Ba T yéu ciu cong ty nhan ba trd lai 1am
viéc, bdi thuong 07 thang tién lwong cho thoi gian ba khong duoc 1am
viée tir ngay 12/02/2017 , bdi thuong 2 thang luong. Cong ty khong nhén
ba tr¢ lai [am viéc thi b01 thuong thém 2 thang luong nia, téng cong 11
thang luong x 8.520.000 dong/thang = 93.720.000 ddng.

Bi don vén gitt y kién nhu da trinh bay.

Pai dién Vién kiém sat nhan dan Quan B dé nghi chép nhan toan
bd yéu cau khai kién ciia nguyén don.

Tai ban an lao dong so tham sé 1048/2017/DSST ngay 08/9/2017
cua Toa an nhan dan Quan B, da tuyén xu:
Can ctt Diéu 41, 42, 44, 46 BO luat Lao dong;
Can ctt Nghi quyét 326/2016/UBTVQHI14 nay 30/12/2016 quy
dinh vé muc thu, mién, gidm, thu, ndp, quan 1y va stir dung an phi va 1¢
phi Toa an cua Uy ban thudng vu Qudc hoi;



Can cur Luat Bao hiém x3 hoi, Luét thi hanh an dan su.
Tuyén xur:

1.Chap nhan yéu cau khai kién ctia nguyén don ba Nguyén Ngoc T

Quyét dinh chdm dut hop ddng sé 001/2017/QDNV-HCNS ngay
23/01/2017 ctia Cong ty Co phan Qudc té BT 1a trai phap luat. Cong ty
C6 phan Qudc té BT phai bdi thuong cho nguyén don ba Nguyén Ngoc T
s6 tién boi thudng do don phuong cham dit hop dong lao dong trai phap
luat nhu sau:

+ Tién lvong nhimg ngay khong dugc 1am viéc tir 12/02/2017 dén
hét ngay 08/9/2017 14 07 thang cong véi 2 thang tién luong 13 9 thang x
8.520.000 dong = 76.680.000 dong.

+ Boi thuong 2 thang lwong do ngudi st dung lao dong khong nhan
nguoi lao dong tro lai lam viée 1a 17.040.000 déng

- Tong céng Cong ty CO phan Qudc té BT phai tra cho ba T la
93.720.000 dong.

- Cong ty CH phan Qudc té BT ¢ nghia vu chét s6 bao hiém xi hoi
cho ba T dén hét ngay 08/9/2017 theo quy dinh cta luat bao hiém xa hoi.

2. An phi lao dong so tham: Cong ty C6 phan Quéc té BT phai chiu
14 2.811.600 dong.

. Ngay 18/9/2017 ong Nguyen Phong H la nguoi dai dién theo uy
quyén cua cong ty Cong ty C6 phan Qudc té BT ndp don khang cio toan
bd ban an so tham.

Tai phién toa phuc tham:

Ba Nguyén Ngoc T trinh bay: Cong ty BT cham dit hop dong lao dong
voi ba 1a sai theo quy dinh cua phap luat, luc dau cong ty ra thong bao, sau do ra
quyét dinh cho 1 tinh giam bién ché lao dong . Cong ty sai thi cong ty phai co
trach nhiém boi thuong cho ba theo quy dinh cua luat. Ba yéu cau xu gitr
nguyén ban an so tham.

Ong Nguyén Phong H trinh bay: Cong ty da c¢b gang dao tao ngudi lao
dong nhung khong phu hop, phai kho khan 1am céng ty méi cho ngudi lao dong
nghi viéc 14 vi thay d6i co ciu t6 chitc nhan su. Sau khi ra Toa 6ng da yéu cau
cong ty nhan ba T trd lai lam viéc nhung giam ddc cong ty khong ddng ¥ nén
nay dé nghi toa an xtr theo diing quy dinh cta phap luat.

Dai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu
qua trinh tuan theo phap luat ciia Hoi dong xét xir, cia nhiing nguoi tham gia to
tung trong giai doan xét xtr phuc tham tuan theo dung quy dinh cua B luat td
tung dan sy nam 2015. V& hinh thirc: Pon khang céo cta bi don ndp dung han
luat dinh nén hop 18. V& ndi dung: Hop dong lao dong giita ba T ky véi cong ty
BT 1a 3 nam tir 01/1/2016 dén 31/12/2018 nhung dén 23/01/2017 cong ty ra
quyét dinh chdm dut hop ddng lao dong véi ba T cho 13 téi co cdu bd may hanh
chinh cong ty nhung cong ty cho 6 nguoi lao dong nghi viéc cung mot lac nhung
khong c¢6 phuong an st dung lao dong, khong c¢6 van ban thong bao gui S¢ Lao
dong Thuong binh Xa hoi Thanh phd HO Chi Minh, khong c6 trao doi véi to



chtic lao dong tap thé & co sé cho nén cong ty da don phuong chdm dirt hop dong
lao dong trai phap luat d6i voi ba T. Cong ty phai c6 trach nhiém bdi thudng cho
ba T nhu an so tham da tuyén xir. Vi vay dé nghi khong chap nhan khéng cdo cua
bi don. Giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Can cu vao cdc tai li€u co trong hd so vu an, dugc tham tra cac chung c
tai phién toa, can cu két qua tranh luan tai phién toa, HoO1 déng xét xur nhan
dinh:

[1]Vé hinh thtc: Pon khang cdo cia 6ng Nguyén Phong H dai dién theo
iy quyén cua bi don ndp don khang céo trong thoi han luat dinh, thyuc hién theo
ding quy dinh tai Diéu 272, Piéu 273 Bo luat td tung dan sy nam 2015 nén
dugc chap nhan don khang céo hop 1¢.

[2] V& noi dung: Theo hop ddng lao dong s6 09/HDLD/2016/HCNS-BT
ngay 01/01/2016 thi giita ba T va Cong ty BT c¢6 ky mot hop dong lao dong co
thoi han 3 nam tir ngay 01/01/2016 dén 31/12/2018, chirc danh chuyén moén 1a
chuyén vién C&B, mirc luong trong hop doéng 13 4.700.000 dong. Ngay
01/01/2016 hai bén c6 ky mot phu luc hop ddng ghi muc lwong chinh 1a
4.700.000 dong, phu cip tién com 520.000 ddng, phu cép trach nhiém
1.500.000 ddng, luwong cong viéc 1.800.000 dong/thang, tong thu nhip 1a
8.520.000 dong.

Ba T cho 1a cong ty BT da tw don phuong cham dut hop dong lao dong d6i
v6i ba nhu ngay 03/01/2017 cong ty ra thong bao khong tai ky hop dong lao
dong v6i ba mic du hop dong cia ba dén 31/12/2018 méi hét han. Sau d6 ngay
09/01/2017 ba nhan duoc thong bao thu hdi. Ngay 11/01/2017 ba tiép tuc lam
viéc tai cong ty thi ngay 24/01/2017 ba nhan dugc quyét dinh chim dut hop
dong lao dong voi 1y do 1a tai cu tric lai bo phan hanh chinh. Ba cho cong ty
d3 thyc hién sai quy trinh va cong ty van tuyén nhan su phu trach cong viéc cua
ba vao thang 3/2017, nén cong ty cho ba nghi vi¢c trai quy dinh cua phép luat
ba yéu cau boi thuong.

Phia 6ng Nguyén Phong H dai dién cong ty BT cho 1a ngay 28/12/2016
lanh dao cong ty hop vi thdy ngudn nhan luc céng ty yéu nén dit ra yéu cau tai
céu truc bd may hanh chinh. Do khong kiém tra k§ hop dong lao dong ciia ba T
nén ngay 28/12/2016 cong ty da ra thong bao cho ba T khong tai ky hop dong
lao dong moi. Sau d6 do thay sai nén cong ty da thu héi. Ngay 03/01/2017 cong
ty thong bao cho ba T s& chdm dut hop dong lao dong voi ba T theo dé an tai
cau trac cua cong ty. Ngay 23/01/2017 cong ty ra quyét dinh s
001/2017/QDNV-HCNS chdm dut hop dong lao dong voi ba T ké tir ngay
11/02/2017 do cong ty yéu nén dit ra yéu cau tai cau trac b may hanh chinh va
cong ty d thuc hién nén cong ty khong doéng ¥ nhan ba T trd lai lam viéc hay
bdi thudng nhu yéu cau ctia ba T.

[3] Xét thay, mic du ngay 28/12/2016 lanh dao cong ty gdm Tong giam
dbc, giam ddc tai chanh, va giam ddc nhan sy hop vé viéc tai co cau bd may lam
viéc cuia cong ty trong d6 c6 ndi dung tinh giam nhan sy theo bién ban hop sb



50/2016/BTI. Ngay 03/01/2017 cong ty ra cong van gui Phong Lao dong
Thuong Binh Xa hoi Quan B thong béao vé viée tai co cAu va tinh gidm nhan su
trong d6 c6 ba Nguyén Ngoc T. Theo quy dinh tai Khoan 1 va Khoan 3 Diéu 44
B¢ luat Lao dong: nghia vu cuia ngudi st dung lao dong khi cho trong truong
hop thay d6i co cdu ma phai cho thoi viéc dbi v6i nhiéu ngudi lao dong thi
nguol st dung lao dong phai co6 trach nhiém xay dung va thuc hién phuong an
sir dyng lao dong theo quy dinh tai Diéu 46 B luat Lao dong va phai trao doi
v6i to chirc dai dién tap thé lao dong tai co so va thong bao trude 30 ngay cho
co quan quan Iy Nha nudc vé lao dong cép tinh” 13 Sé Lao dong Thuong binh
X4 hoi Thanh phé HO Chi Minh.

Tai thoi diém tai co cdu va tinh giam nhén su tai cong ty chua thanh 1ap to
chtrc cong doan nhung cong ty khong to chire hop 14y ¥ kién dai dién tap thé lao
dong, cong ty chua thong bao cho S¢ Lao dong Thuong binh X& hoi Thanh phé
Hd Chi Minh trude 30 ngay khi cho nhiéu nguoi lao dong nghi viéc trong do cé
ba T va cong ty cling khong xay dung phuong an sir dung lao dong theo quy
dinh tai Diéu 46 B6 luat lao dong nhu vay cong ty i don phwong cham dut hop
dong lao dong trai phap luat ddi véi ba T cho nén cong ty cd trach nhiém boi
thuong cho ba T theo nhu quy dinh tai Diéu 42 Bo luit lao dong 1a phai nhan
nguoi lao dong tro lai 1am viéce, bdi thudng luong nhitng ngay khong duoc lam
viéc, boi thuong 2 thang lwong. Trudng hop ngudi sir dung lao dong khong
mudn nhan ngudi lao dong trd lai lam viéc va ngudi lao dong dong v, thi ngoai
khoan tién bdi thudng trén hai bén théa thuin mot khoan bdi thudng thém
nhung it nhat phai bang 2 thang tién luong dé chim dut hop dong lao dong.

[4] Nhu vay, an so thim dd xir dGng 4n so tham da tinh cong ty BT phai
bdi thuong luong nhitng ngay ba T khong duoc 1am viée tir ngay 12/02/2017
dén ngay xét xir so tham 08/9/2017 tinh tron thanh 7 thang va bdi thuong 2
thang luong 13 9 thang va do ba T thay cong ty khong mudn nhan ba tré lai lam
viéc ¢o cong y thi mudn cham dit ludn nén ba T doi bdi thudng thém 2 thang
luong dé thoa thuan cham dat luén hop déng nén cong ty bdi thuong cho ba T
1a 11 thang luong. An so tham tinh téng cong 1a 11 thang luong 1a dung. 11
thang x 8.520.000 dong/thang = 93.720.000 dong.

[5] Cong ty c6 nghia vu chét s6 bao hiém xi hoi cho ba T, thoi gian tir
thang 02/2017 dén ngay 8/9/2017, mirc lwong déng ndp bao hiém 1a 4.700.000
ddng, ba T va cong ty mdi bén dong trén mirc dong theo quy dinh cua luit bao
hiém.

[6] V& an phi lao dong so thim, an so tham tinh dung nén duoc giir
nguyen.

V& an phi lao dong phiic thim: Do cong ty khong duoc chdp nhan yéu cau
khang c4o nén phai chiu an phi lao dong phtic tham 14 300.000 dong.

Béi céc 1€ trén:

QUYET PINH:

Can ctr khoan 1 Piéu 308 B9 luat td tung dan su.
Can ctt Diéu 41, 42, 44, 46 B luat Lao dong.



Céan cu Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1I¢ phi Toa an cua
Uy ban thuong vu Qudc hoi

Can ctr Luat Bao hiém x4 hoi, Luét thi hanh an dan sy .

Tuyén xu:

Khong chip nhan yéu ciu khang céo cua Cong ty C6 phan Qudc té
BT.

Giit nguyén ban 4n so thim:

1. Chap nhén yéu cau khoi kién ctua nguyén don ba Nguyén Ngoc T

Quyét dinh chdm dut hop ddéng sé 001/2017/QDNV-HCNS ngay
23/01/2017 cua Cong ty Co phan Quoc té BT la tréi phap luat.

Cong ty Co phan Quéc té BT phai bdi thuong cho nguyén don ba Nguyén
Ngoc T sd tién bdi thuong do don phuong cham dut hop dong lao dong trai
phap luat nhu sau:

-Tién luong nhing ngay khong dugc lam viée tir 12/02/2017 dén hét ngay
8/9/2017 1a 07 thang cong véi 2 thang tién luong 14 9 thang x 8.520.000 déng =
76.680.000 dong.

- Bdi thudng 02 thang luong dé thoa thuan chim dut ludn hop dong lao
dong 1a 17.040.000 dong.

Téng cong Cong ty C phan Qudc té BT phai tra cho ba T 1a 93.720.000
d6ng ( Chin muoi ba triéu bay trim hai muoi nghin dong).

Ké tir ngay ba Nguyén Ngoc T ¢6 don yéu cau thi hanh 4n ma Cong ty Co
phan Québc té BT chua tra hét sb tién trén thi Cong ty con phai tra cho ba
Nguyén Ngoc T tién 13i cta sb tién con phai thi hanh an theo muc 13i suit quy
dinh tai Khoan 2 Diéu 468 B0 luat dan sy ndm 2015.

2. Cong ty Co phan Qudc té BT c6 nghia vu chdt s6 bao hiém xi hoi cho
ba T dén hét ngay 08/9/2017 theo murc lwong 4.700.000 ddng/thang mdi bén
phai ndp mirc dong theo ty 1 quy dinh ctia Luat bao hiém xa hoi.

3. An phi lao dong so tham: Cong ty C6 phan Qudc té BT phai chiu 1a
2.811.600 ddng.

An phi lao dong phuc tham Cong ty C6 phan Qudc té BT phai nop 1a
300.000 dong dugc trir vao sO tién tam tng an phi 300.000 ddng cong ty di ndp
theo bién lai thu s6 0019326 ngay 19/9/2017 cua Chi cyc thi hanh an dan su
Quan B, Thanh phé H6 Chi Minh.

4. Ban an nay duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan su thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an dan sy co
quyén théa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét Thi
hanh an dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Noi nhn: ) - TM. HQI PONG XET XU

- Toa dn nhan dan ti cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an phén dan cap cao tai Tp.HCM;

- Vién kiém sat nhan dan cap cao tai Tp.HCM;



- Vién Kiém sat nhan dan Tp.HCM;
- Chi cyc Thi hanh &n dan sy Quéan B;

- Cac duong su; o
- Luu ho so vu an. Phan Thi Lién



