TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAO CAI Poc lap — Tw do- Hanh phuc

Ban 4n sb: 02/2018/KDTM-PT
Ngay 23/04/2018

“V/v tranh chap hop dong mua ban hang hoa”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH LAO CAI

- Thanh phan Héi dong xét xir phiic tham gom co:

Tham phdn - Chui tog phién toa:Ong Hoang Hitu Khoa

Cdc Thdam phdn: Ba Nguyén Thi Luong va 6ng Vil Minh Quan

- Thu ky phién toa: Ba Nguyén Thi Chang - Thu ky Toa an nhan dan tinh
Lao Cai.

- Dgi dign Vién kiém sdt nhén déan tinh Lao Cai tham gia phién toa: Ba
Nguyen Thi Phuong - Kiém sat vién tham gia phién toa.

Ngay 23 thang 04 nam 2018 tai Hoi truong xét xur s6 Il —try sé Toa an an
nhan dan tinh Lao Cai, xét xr phic tham cong khaivy an thy ly so
01/2018/KDTM -PT ngay 07 thang 02 nam 2018 vé tranh chap “ Hop dong mua
ban hang hoa”. Do ban an déan sy so tham s6 04/2017/KDTM-ST ngay 28 thang
12 nam 2017\01’121 Toa an nhan dan thanh pho N ~bi bi don chi Phan Thi L va
ngudi co quyén loi nghia vu lién quan anh Nguyén Van H khang cdo va Vién
Kiém sat nhan dan tinh Lao Cai khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6: 04/2018/QD-PT ngay
06/03/2018 va Thong bao mo lai phién toa so: 10/2018/TB-TA ngay 05/4/2018
gitra cac duong su:

1. Nguyén don: Chi Nguyén Thi H.

Dia chi: T6 03B, thi trdn Z, huyén Z, tinh Lao Cai.

Nguoi dai dién theo ty quyén ctia nguyén don: Anh Ma Ngoc Manh L.

Dia chi: T6 03B, thi tran Z, huyén Z, tinh Lao Cai (Bugc uy quyen theo
van ban uy quyén ngay 21/7/2017). C6 mat.

2. Bi don: Chi Phan Thi L.

Pia chi: T6 23, phuong K, thanh phé N, tinh Lao Cai.

Nguoi dai dién theo ty quyén caa bi don: Chi Nguyén Thi D.

DKHKTT: T6 1, thi trdn S, huyén S, thanh phd Ha Ni.



Pia chi: S0 nha 575, dwong E, T6 21, phuong K, thanh pho N, tinh Lao
Cai (Puoc uy quyén theo van ban uy quyén ngay 21/8/2017). Co mat.

3. Nguoi ¢6 quyén loi nghia vu lién quan: Anh Nguyén Vin H

Pia chi: T6 9, phuong K, thanh phd N, tinh Lao Cai.Co mit.

4. Vién kiém sat khang nghi: Vién kiém sat nhan dan tinh Lao Cai.
NOI DUNG VU AN:

Theo don khéi kién va ban ty khai nguyén don chj Nguyén Thi H,
nguwoi dai dién theo iy quyen Anh Ma Ngoc Manh L trinh bay:

Ngay 03/01/2017 chi Phan Thi L ¢6 goi dién moi chi Nguyén Thi H mua
03 tan thao qua (loai chon) gia 14 365.000 déng/kg tong so tién 1a: 1.095.000. 000
doéng (Mot ty khéng tram chin muweoi \am triéu dong) Chi H dong ¥ mua 03 tin
thao qua cuia chi L. Hai bén thoa thuan chi H chuyén tlen trudc cho chi L va lay
hang tai kho cua chi Pd Thi L1 dia chi T6 4B, thi tran Z, huyén Z, tinh Lao
Cai. Pén 14 gid 30 phit cung ngay chi H nho 6ng Trinh Van C tra tai T6 20B,
phuong M, thanh phé N, tinh Lao Cai chuyén cho chi Phan Thi L 630.000.000
dong (Sau tram ba muoi triéu dong), s6 tién con lai 1a 465.000.000 dong (Bon
tram sau muwoi lam triéu dong) chi H mang dén nha chi L nhung khong gip, sau
d6 chi L c6 nhd em gai 1a chi P nhan tién ho, chi H di dua sb tién trén cho chi P
va chi P da chuyén cho chi L.

Sang ngay 04/01/2017 chi H lién lac véi chi BS Thi L1 dé 1ay 03 tan
thdo qua ctia chi Phan Thi L thi dugc biét chi Phan Thi L da ban 03 tan thdo
qua cho chi P& Thi L1. chi H goi dién yéu cau chi L giao hang nhung chi
Phan Thi L khong giao, chi L noi rang phai tao dyng viéc mua ban nhu thé thi
maoi lay duoc sb tién 1.095.000.000 dong (Mot ty khong tram chin muwoi lam
triéu dong) dé bu vao giao dich 12 tin thao qua chua thanh toan xong. Sau d6
chi H di yéu cau chi L giao hang (thao qua) rat nhiéu 1an nhung chi L khong
thuc hién.

Do Chi L khong giao hang nhu di thoa thuan, vi vay chi H yéu cau Toa
an giai quyét: Huy bo hop dong mua ban hang hoa giita chi Nguyén Thi H va
chi Phan Thi L ngay 03/01/2017; Yéu cau chi Phan Thi L phai tra cho chi H
s6 tién 1.095.000.000 dong (Mét ty khéng tram chin muweoi lam triéu dong);
Yéu cau chi Phan Thi L phai bdi thuong toan bo thiét hai cho chi H ké tir
ngay 04/01/2017 dén nay tam tinh theo 13i suat quy dinh ctia B9 luat dan sy
nam 2015 1a 89.881.250 dong (Tdm muoi chin triéu tdm tram tdm muwoi mot
nghin hai tram nam muwoi dong). Tong cong chi L phai tra cho chi H
1.184.881.250 ddng (Mot 1y mét tram tam muwoi bon triéu tam tram tam muwoi
mot nghin hai tram nam muoi dong).

Tai phién hoa giai ngay 10/10/2017 chi Nguyér} Thi H rat yéu 051{ budce chi
Phan Thi L phai boi thuong thiét hai cho chi H so tién 1a 89.881.250 dong (7dam
muoi chin triéu tam tram tam muoi mot nghin hai tram nam muoi dong).



Pdi v6i yéu cau phan té cua chi Phan Thi L ngay 21/8/2017, chi L yéu
cau chi H phai tra sb tién 1.704.000.000 ddng (Mét ty bay tram linh bon triéu
dong), chi H khong déng ¥ vi ngay 26/3/2016 gitta chi Nguyén Thi H va chi
Phan Thi L c6 thoa thuan chi H ng caa chi L 12 tan thao qua khé va c6 hen
dén cudi thang 11 nim 2016 s& tra, nhung do thién tai mat mua nén dén thang
10/2016 khong c6 thao qua tra cho chi L, vi viy 2 bén thdng nhat chi H s& tra
tién cho chi L véi gia 1a 200.000 dong/1kg, tong sb tién chi H phai tra cho
Chi L 1a 2.400.000 d¢éng (Hai ty bén trdam triéu dong). Chi H da tra cho chi L
du sd tién trén, giao dich ma chi H va chi L thoéa thuan ngay 26/3/2016 da
hoan thanh va cham dat nén cac bén khong con ng gi nhau. Vi vay yéu cau
phan té caa chi L budc chi H phai tra sé tién: 1.704.000.000 dong (Mét ty bay
tram linh bon triéu dong) 1a khong co can cir, chi H khong chap nhan.

Nguoi dai dién theo iy quyén cia bi don trinh bay:

Chi Phan Thi L 1am nghé kinh doanh ndng san xuat khau va mua ban
tai thi trudng trong nudc, co gidy chiing nhan diang ky kinh doanh ho kinh
doanh ca thé s6 12.A8.003.123/HKD ding ky 1an dau ngay 09/8/2005 mang
tén anh Nguyén Van H (1a chong cii va ciing 13 ngudi 1am an chung voi chi
L). Ngay 26/3/2016 Chi H ty tay viét giay nhan no cua chi L 12.000kg thao
qua kho va hen dén thang 10/2016 sé tra du sb luong.

Do gi4 thao qua ngoai thi trudong ting, chi L di nhiéu lan gap va dién
thoai cho chi Hué, yéu cau chi H tra cho Chi L sb thao qua hai bén di thoa
thuan, sau khi doi chi H dé xuét tra cho chi L 200.000d/1kg nhung chi L khong
nhat tri va noi phai tra thao qua véi gia 342.000 dong/kg theo gia thi truong, 12
tan thao qua co gia tri 1a 4.104.000.000d6ng (Bon ty mét tram linh bon triéu
dong). Ngay 30/11/2016 chi L nhan cuaa chi H2.000.000.000d (Hai ty); Ngay
15/12/2016 chi H tra tiép 400.000.000d (Bon tram triéu dong). Tong cong chi
H di thanh toan cho chi L 2.400.000.000d (Hai ty bon tram triéu dong) S6
tién con no lai 1a 1.704.000.000 dong (Mét ty bdy tram linh bén triéu dong).
Do doi nhiéu lan khong tra nén thang 3/2017 chi L goi dién va thoéa thuan ban
cho chi H3 tan thao qua véi gia 1a 1.095.000.000 dong (Mét ty khéng tram chin
muoi lam triéu a"dng) chi L da nhan du s tién trén, tuy nhién do chi H con no
lai 1.704.000.000 dong (Mgt ty bay tram linh bon triéu dong) nén chi L da goi
dién moi chi H xuong dé giai quyét nhung chi H khong dén. Nay chi H khai
kién chi L phai tra s tién 1.095.000.000 dong (Mét ty khdng tram chin muoi
lam triéu dong), chi L khong ddng y. Chi L khai kién phan té yéu cau chi H
phai tra sé tién 1.704.000.000 dong (Mgt ty bdy tram linh bon triéu dong).

Ngudi cé6 quyen loi, nghia vu lién quan trinh bay:

Anh va chi Phan Thi L trudc day 1a vo chdng, nam 1997 thi ly hon, khi
ly hon vé phan tai san da thoa thuan khong lién quan dén nhau, do c6 méi lam
an tir trude nén anh va chi L tiép tuc 1am an chung v6i nhau theo hinh thuc
50/50 tir nam 2010, viéc chi H no chi L 12 tan thao qua ngay 26/3/2016 anh
cling biét vi 1y do anh c6 gidy chung nhan diang ky kinh doanh ho kinh doanh
c4 thé s6 12.A8.003.123/HKD ding ky lan dau ngay 09/8/2005 mang tén anh,



chi H va chi L lam an v&i nhau ciing nhu chi L da trinh bay la dang, gitra chi
L va chi H di thoa thuan va chdt voi nhau vé gia thao qua 1a 342.000 déng/kg
theo gia thi truong, sd tién phai tra cho anh va chi L 1a 4.104.000.000dng
(Bon ty mér tram linh bon triéu dong), chi H d3 thanh toan duogc
2.400.000.000d (Hai ty bon tram triéu dong). Hién tai chi H con no lai sé tién
1a 1.704.000.000 dong (Mét ty bay tram linh bén triéu dong). Pay 1a von 1am
in cua anh va chi L. Vi vdy anh yéu cau chi H phai thanh toan cho anh va chj
L sé tién trén.

Déi véi viec chi H yéu cau chi Phan Thi L phai tra cho chi H sé tién:
1.095.000.000 dong (Mét ty khéng tram chin mwoi lam triéu dong). Viéc mua
ban nay anh khong biét, chi L khong néi véi anh, ciing khong bao anh hun
von, vi vay khi chi H khai kién buoc chi L phai tra sé tién 1.095.000.000
ddéng (Mgt ty khong tram chin mwoi lam triéu dong) khong lién quan dén anh.

Ban an so tham s6 04/2017/KDTM-ST ngay 28/12/2017 ctia Toa 4n nhén
dan thanh pho N da quyét dinh:

Can ct vao khoan 1 Biéu 24; Piéu 37; Piéu 50 va Piéu 56 Luat Thuong
mai 2005; Khoan 1 Biéu 30; diém b khoan 1 Diéu 35; diém a khoan 1 Piéu 39;
khoan 1 Biéu 147; diém ¢ khoan 1 Diéu 217; khoan 2 Diéu 244 B luat T4 tung
dan sy niam 2015; Piéu 127; khoan 1, 2 Piéu 131 B luat Dan sy nim
2015;Nghi quyét s6 326/2016/UBTVQH14 qui dinh vé muc thu, mién, giam,
thu, nop quan 1y va str dung an phi va 1€ phi Toa an.

1. Chap nhan yéu cau khoi kién cua chi Nguyén Thi H.

Tuyén bd Hop dong mua ban thao qua bang 10i noi gitta chi Phan Thi L
va chi Nguyén Thi H xéc lap ngay 03/01/2017 v6 hiéu.

Chi Phan Thi L phai thanh toan cho chi Nguyén Thi H s6 tién mua ban
thao qua giao dich ngay 03/01/2017 la 1.095.000.000 dong (Mgt ty khong tram
chin muoi lam triéu dong).

Ké tir ngay ban an c6 hiéu lyc phap luat va tir ngdy ngudi dugc thi hanh
an c¢6 don yéu cau thi hanh an cho dén khi thi hanh xong khoan tién trén, hang
thang bén phai thi hanh an phai chiu khoan tién 1di cta s tién cham thi hanh
an twong wng voi thoi gian cham thi hanh an theo qui dinh tai Biéu 357 Bo luat
Dan su.

2. Dinh chi xét xir d6i voi yéu cau giai quyet cua chi Nguyén Thi H
bgéc chi Phan Thi L phai boi thuong thiét hai chol chi H so tién 1a89.881.250
dong (Tam muoi chin trigu tam tram tam muwoi mot nghin hai tram nam muoi
dong), néu co tranh chap thi co quyeéen khaoi kién lai theo quy dinh cua phap luat.

3. Khong chap nhan yéu cau _phan t6 cua chi Phan Thi L vé viéc yéu cau
chi Nguyén Thi H phai tra sé tién thao qua con no lai tai giao dich ngay
26/3/2016 1a 1.704.000.000 déng (Mét ty bay tram linh bon triéu dong).

‘Khong chip nhan yéu cau cia anh Nguyén Van H vé viéc yéu cau chi
Nguyen Thi H phai tra so tién thao qua con ng cho anh va chi Phan Thi L tai



giao dich ngay 26/3/2016 l1a 1.704.000.000 dong (Mgt ty bay tram linh bon triéu
dong) va néu khong tra tién mat thi tra bang thao qua.

4. An phi: Chi Nguy&n Thi H khong phai chiu tién 4n phi dan sy so tham,
hoan tra cho chi Nguyen Thi H 23.773.0004 tién tam Gng an phi dan su da nop
theo bién lai 0004470 ngay 02/8/2017 cua Chi cuc Thi hanh an dan sy thanh pho
N.

Chi Phan Thi L phai chiju tién 4n phi kinh doanh thwong mai la
44.850.000d.

Chi Phan Thi L phéi chiu tién an phi kinh doanh thwong mai do yéu cau
phan t6 khong dugc chap nhan la 63.120.000d.

Téng cong chi Phan Thi L phai chiu 107.970.000d tién an phi kinh doanh
thuong mai.

Ngoai ra, ban an con tuyén vé quyén yéu cau thi hanh, quyén khang cao
cho duong su.

Ngay 12/01/2018 bi don chi Phan Thi L khang céo ban an so tham s
04/2017/KDTM-ST ngay 28/12/2017 cua Toda an nhan dan thanh phd N. Pé
nghi Toa 4n nhan dan tinh Lao Cai sira ban an so tham chap nhan yéu cau phan
t6 caa chi Phan Thi L.

Ngay 12/01/2018 ngudi c6 quyen loi, nghia vu lién quan anh Nguyén Vin
H khang cao ban 4n so tham. Dé nghi Toa an nhan dan tinh Lao Cai sira ban an
so tham chap nhan yéu cau phan té cua chi Phan Thi L va chap nhan yéu cau
cua anh Nguyén Vin H budc chi Nguyén Thi H phai tra cho anh Hva chij L 12
tan thao qua kho va chi Lan tra lai cho chi Nguyén Thi H sd tién 2.400.000.000
dong.

Ngay 26/01/2018, Vién truong Vién kiém sat nhan dan tinh Lao Cai
khang nghi ban 4n so tham, d& nghi TAND tinh Lao Cai xét xt phuc tham vu an
theo hudng stra ban an so tham s6 04/2017/KDTM-ST ngay 28/12/2017 cua
TAND thanh phé N vé phan nghia vu an phi va phan yéu cau phan té cua cac
duong su.

Tai phién toa phuc tham, nguyén don chi Nguyén Thi H glu: nguyén noi
dung yéu cau khoi kién va bi don chi Phan Thi L, ngudi ¢6 quyén loi, nghia vu
lién quan anh Nguyén Vin H giit nguyén noi dung khang céo.

Pai dién Vién kiém sat nhan dan tinh Lao Cai phét biéu y kién:

V& viéc chap hanh phap luat to tung: K& tir khi thu 1y vu 4n cho dén trudc
thoi diém Hoi dong xét xir nghi ép thi Hoi dong xét xur, thu ky Toa an dz} thuc
hién dung theo trinh ty, thu tuc t tung dan sy, nhiimg ngudi tham gia to tung
déu chap hanh dung quy dinh cta B luat To tung Dan su.

Vé quan dlem giai quyét vy an: Xét thay cap so tham khong ra thong bao
dua nguoi co quyen loi va nghia vu lién quan co6 yéu cau doc lap 1a anh Nguyen

Vin H 1a thiéu, khong ra quyét dinh thay gTol hoi thrflm nhan dan 1a thiéu, thu
thap ching ctr chua day du, xir bac yéu cau phan to cua bi don va nguoi co



quyén loi nghia vu lién quan la khong ding va khong budc anh H phai chiu tién
an phi 1a khong dung. Dé nghi Hoi dong xét xtr chap nhan khang nghi cua Vién
kiém sat nhan déan tinh Lao Cai va khang céo cua bi don, ngudi co quyén loi,
nghia vu lién quan, ap dung khoan 3 Diéu 308, Piéu 310 Bo luat t tung dan su
hiy ban an so thamsd 04/2017/KDTM-ST ngay 28/12/2017 caa TAND thanh
phﬁ N chuyén hd so cho toa 4n cip so tham giai quyét lai vu an theo thu tuc so
tham.

NHAN PINH CUA TOA AN:

Can cr vao cac tai liéu, chang ¢t ¢6 trong hd so vu an da duoc tham tra
tai phién toa. Can ctr vao két qua tranh luan tai phién toa trén co s& xem xét,
danh gia day du, toan dién cac chung ctr; Hoi dong xét xa nhan dinh:

[1] P6i voi ndi dung khang cdo cho rang ban an so thaim d3 nhan dinh
hop dong mua ban 3 tin thao qua duoc xac 1ap ngay 03/01/2017 vo hiéu do
gia tao l1a khong dung:

[1.1] Xét hop dong mua ban hang hoa gitta chi Nguyén Thi H va chi Phan
Thi L ngay 03/01/2017: Theo chi H trinh bay, ngay 03/01/2017 chi L goi dién
moi chi H mua 03 tan thao qua (loai chon) gia 1a 365.000 dong/kg tong 56
tién 1a: 1.095.000.000 dong (Mot ty khong tram chin muwoi lam trigu dong),
chi H déng y va da chuyén du so tién trén cho chi L nhung chi L khong giao
thdo qud cho chi H. Tai cac ban tu khai chi L ciling thtra nhan ngay
03/01/2017 chi c6 giao két hop déng ban 03 tan thao qua véi chi H va da
nhan du tién do chi H tra 1a 1.095.000.000 dong (Mét ty khéng tram chin
muoi lam triéu déong) nhung chi L khong giao thao qua cho chi H theo nhu
thoi han di thoa thuan 1a giao ngay sau khi nhan du tién. Nhu vy da du cin
ctr dé khang dinh Hop dong mua ban hang hoéa ngay 03/01/2017 1a hop dong
duogc xac 1ap dudi hinh thic b'fmg 101 nd1 va thuc hién béng hanh vi chi H da
thanh toan tién cho chi L nhung chi L chua giao thdo qua cho chi H. Hop
d6ng mua ban thao qua duoc chi H va chi L xac 1ap hoan toan phu hop véi
quy dinh cta Luat thwong mai va B0 luat dan su. Viéc chi H khong giao thao
qua cho chi L nhu da thoa thuén la vi pham nghia vu giao hang dugc quy dinh
tai khoan 1 Diéu 35 Luat thuong mai nam 2005. Nay chi H yéu cau huy bo
hop dong va yéu cau chi L phai tra lai tién theo quy dinh tai diém b khoan 1
Diéu 423, khoan 1, 2 Piéu 427 B6 luat Dan su ndm 2015 14 ¢6 cin ¢l phap luét.

[1.2] Xét ban an so thim: Ban an so thim chi cin c& vao 10i trinh bay
ciia nguyén don vé viéc chi L noi “phai tao dung viéc mua ban nhu thé thi
moi 1ay duoc sb tién 1.095.000.000 ddng (Mot ty khéng tram chin mwoi lam
triéu dong) dé bu vao giao dich 12 tan thao qua chua thanh toan xong” dé cho
rang chi L d4 c6 hanh vi ltra di chi H khi giao két hop dong 1a khong chinh
x4c boi 18 tit ca cac ban tu khai va 1oi khai ctia chi L déu xac dinh chi L giir
lai thao qua 1a dé chi H phai tra ndt sb tién ma chi L cho rang chi H con no
ciia hgp dong mua thao qua trudc d6 chir khong lira chi H mua thao qua dé
trir no nén da ap dung Piéu 127; khoan 1, 2 Piéu 131 B6 luat Dan sy nam 2015
tuyén bd hop ddong mua ban thao qua gitra chi L va chi H vo hiéu do bi lira



doi 1a khong chinh xac, nén ndi dung khang céo nay cua chi L 1a ¢6 céan cu
can dugc chap nhan stra ban an so tham.

[2] Xét khang cdo cta chi L cho rang ban an so thdm budc chi L phai
tra lai cho chi H 1.095.000.000 dong(M¢t ty khong tram chin muwoi lam triéu
dong)la khong cé can ctr. Xét thay tai phién toa chi L ciing thira nhan ngay
sau khi nhan tién cua chi H thi chi phai giao ngay thao qua nhung chi L da
khong giao nhu da thdéa thuan nhu vay chi da vi pham nghia vu ctia chi nén
chi H yéu cau hay bo hop dong va budc chi phai tra lai tién 1 c6 can c phap
luat. Viéc chi L cho rang chi giir lai thiao qua dé chi H phai tra tién ng cho chi
l1a khong c6 can cur phap luat, nén ndi dung khang cédo nay cua chi L 1a khong
duoc chap nhan.

[3] Xét nodi dung khang cao ctia chi Phan Thi L cho rang chi H con no chi
1.704.000.000 ddng (Mot ty bay tram linh bon triéu dong) do chi H chua
thanh toan du so tién theo gidy nhan ng 12 tan thao qua duoc xac lap ngay
26/3/2016, theo gia thao qua ma cac bén thoa thuan véi gia 342.000 dong/kg,
12 tan thao qua co gia tri 12 4.104.000.000d0ng (Bon ty mét tram linh bon triéu
dong) chi H mai tra cho chi dugc 2.400.000.0004.

Xét thay ngay 26/3/2016 chi H c6 ghi glay nhan ng¢ cua Lan Hung 12
tan thao qua kho hen thang 10/2016 tra (c6 gidy nhan ng cua chi H ngay
26/3/2016). Quaé trinh giai quyét vu an nguyén don va bi don déu thira nhan
do chi H khong c6 thao qua tra cho chi L nén chi H va chi L da théa thuan chi
H tra tién cho chi L. Nay chi L cho rang chi H phai tra tién cho chj theo gia
thao qua 1a 342.000d/kg tuong duong véi s tién 1a 4.104.000.000d0ng, con
chi H thi cho ring cic bén d3 thoa thuin gia thao qua ma chi H phai tra cho
chi L 1a 200.000d6ng/kg tuong duong gia tri 12 tan thao qua la
2.400.000.000d. Tai cac ban tu khai cua chi L va tai cac phién toa nguoi dai
dién theo Gy quyén cua chi L déu thira nhén s6 tién 2.400.000.000d ma chi L
nhén cua chi H la tién chi H thanh toan tién no 12 tan thao qua, tai glay nhan
tién do chi L viét va ky ngay 30/11/2016 chi L da viét “ Lan nhan tién chi H
tra tién thao qua non 2.000.000.000 (Hai ty) chi H no lai Lan 400.000 (Bbn
tram triéu dong chan) tai phién toa ngudi dai dién theo uy quyén cia bi don
cung thtra nhén so tién no lai 400.000. OOOdong sau d6 bi don di nhan du so
tién 400.000.000d. Tai phién toa so tham va phuc tham nguoi dai dién theo
iy quyén ctia bi don ciing khéng 1y giai dugc tai sao chi L sau khi nhan 2 ty
ddng cua chi H lai khong ghi gidy chi H con ng 1.704.000.000 ddong ma chi
ghi chi H con no 400.000.000d. Nhu vay chi H cho rang cac bén da thoa
thuan gia thao qua 1a 200.000d0ng/kg 14 c¢6 can cu.

Tai phién tda nguoi dai dién theo uy quyén cua chi L cho rang giita chi
H va chi L di thoa thuan chi L ¢t tra du tién con gia ca s¢ tinh sau khi nhan du
tién 1a khong 16 gic va khong phu hop véi thuc té. Mit khac chi L cho rang viéc
chi mua 12 tan thao qua cua chi H 13 c6 sy lién quan cia anh Nguyén Van H
viéc chi L thoa thuan véi chi H vé viéc nhan tién ctia chi H khi khong ¢ su
tham gia ctia anh H 13 vo hiéu nhung chi L ciing khong cung cap duoc chimg cir
gi dé chimg minh anh H va chi L cing théa thuan giao két hop dong mua 12 tan



thao qua cua chi H. Vi vy, ndi dung khang cao nay cua chi L la khong duoc
chap nhan.

[4] Xét ndi dung khang cao cua nguoi co quyén loi, ‘nghia vu lién quan
anh Nguyén Vin H: Anh H cho rang anh va chi L chung von lam an, chi H no
cua anh va chi L 12 tan thao qua kho nén anh y€u cau chi H phai tra cho anh
va chi L sb tlen con thiéu 1a 1. 704.000.000 dong (Mot ty bay tram linh bon
triéu dong), néu khong tra bang tién thi tra bang thao qua Xeét thay, tai gidy
nhén no ngay 26/3/2016 cua chi H c¢6 ghi néi dung “76i la Nguyén Thi H
(Hoan) t6 34 Z Lao Cai ¢6 nhdn no cia Lan Hung la 12 tan thao qua kho
hen hét thang 10 am 2016 tra hang” (BL 21). Can ctr vao gidy nhan ng nay
do chi H viét c6 ng L H 12 tin thao qua, tai cac ban tu khai chi H khang dinh
chi chi ng chi L cht khong ng anh Hung, tai phién toa ngudi dai di€n cua
nguyén don ciing khang dinh nguyén don chi ng chi L chir khong no anh
Hung, tai don phan t6 chi L ghi ngay 26/3/2016 t6i ¢c6 mua ctia chi L 12 tin
thao qua va cac ban tyu khai chi L déu ghi chi H no t6i 12 tdn thao qua, Céc tai
lidu trén khong thé hién anh H cung chi L ¢6 mua cta chi H 12 tan thao qua kho;
Trong gidy nhan no ngay 26/3/2016 chi H c6 viét ng L H cht khong ghi ng anh
chi hay 6ng ba... nén khong c6 can cu dé xac dinh chi H ng thao qua cua ca chi
L va anh H, qué trinh giai quyét vu an chi H déu khang dinh viéc chi viét gidy
ghi ng “L H” 14 dé phan biét giita chi Phan Thi L v&i ngudi khac ¢6 tén L cling
kinh doanh thao qua vi du nhu chi D6 Thi L1...vv. Nhu vay da du can cu dé
khéng dinh chi H khong ng anh H, vi¢c anh H va chi L xac nhan c6 chung von
lam #n voi nhau cling khéng phat sinh quyén va nghia vu ctia anh H dbi véi
khoan ng cta chi H ddi véi chi L. Ban an so thim khong chip nhan yéu cau cua
anh H 1a ¢ cin ct phap ludt. Vi vay khang cdo cua anh H khong dugc chip
nhan.

[5] Xét khang nghi ctia Vién kiém sat nhan dan tinh Lao Cai:

[5.1] Pbi véi khang nghi cho rang c6 can ctr dé chap nhan viéc anh Hed
yéu cau chi H phai tra cho anh H va chi L sd tién con thiéu 1a 1.704.000.000
dong (Mot ty bay tram linh bén triéu dong), néu khong tra bang tién thi tra
bang thao qua hodc chi H phai thanh toan ' s6 hang thao qua kho theo Gidy
nhan ng cua chi H 1ap ngay 26/3/2016 cho anh H. Nhu da phan tich & noi
dung xét khang céo cia anh H ¢ phan trén da xac dinh anh H khong lién quan
gi dén viéc chi H nhan ng cia chi L 12 tan thao qua nén khong c6 can clr xac
dinh anh H ¢6 lién quan dén viéc chi H nhan no cua chi L 12 tin thao qua. Vi
vy, ndi dung khang nghi nay 1a khong c6 can c nén khong duoc chap nhan.

[5.2] Ddi v6i khang nghi vé viéc tuyén an phi cho cac duong su. Vién
kiém sat nhan dan tinh Lao Cai cho rang Ban 4n so thdm tuyén bac yéu cau
ctia ngudi co quyén loi, nghia vu lién quan anh Nguyén Vin H nhung khong
tuy€n nghia vu chiu an phi la vi pham khoan 1, khoan 6 Dleu 26 Nghi quyét
326/UBTVQH14: Xét thay, theo thong bao du:a nguoi cod quyen lo1 va nghia
vu lién quan tham gia t6 tung d6i voi anh H do bi don ¢6 yéu cau phan to dé
nghi dua vao vi bi don cho rang anh H c6 gép von lam an chung véi chi L
nén giao dich ngay 26/3/2016 giita chi H va chi L ¢6 lién quan dén anh H. Tai
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phién toa so tham va phuc tham anh H déu yéu cau chi H phai tra cho anh va
chi L s6 tién con thiéu 1a 1.704.000.000 ddng (Mot ty bdy tram linh bdn triéu
dong). Nhu vay, trong vu an nay anh H duoc xac dinh 13 nguoi c6 quyén loi,
nghia vu lién quan dimg vé phia bi don do bi don dé nghi dua vao tham gia tb
tung chur khong phai la ngudi co quyén loi, nghia vu lién quan c6 yéu cau doc
1ap nhu dé nghi cua vi dai dién Vién kiém sat. Ban an S0 tham da bac yéu cau
phan t6 cta bi don va budc bi don phai chiu toan bo tién 4n phi so thAm ma
khong budc anh Hphai chiu tién an phi so tham 1a ding phap luat. Vi vay noi
dung khang nghi nay 1a khong c6 cin ctr nén khong dugce chap nhan.

[5.3] P6i v6i v kién cua dai dién Vién kiém sat cho rang sau khi toa 4n
cap so tham co quyét dinh dua vu an ra xét xtr da c6 su thay d6i vé hoi tham
nhéan dan nhung toa an khong ra quyét dinh thay d6i hoi tham nhan dan 1a vi
pham nghiém trong thu tuc t6 tung; Xét thdy trong hd so vu an khong co
quyét dinh thay d6i hoi thim nhan dan nhung tai phan thu tuc phién toa so
tham, chi toa phién toa di gidi thiéu day du thanh vién hoi dong xét xir so
tham, céc duong su va dai dién Vién kiém sat déu nhat tri dé nghi tiép tuc xét
XU vu an va cac hoi tham nhan dan nay déu 1a hoi tham nhan dan duong
nhiém cta Toa an nhan dan thanh phé N nén viéc thiéu quyét dinh nay khong
thudc truong hop vi pham nghiém trong thu tuc t6 tung dan su.

[6] Déi voi quyét dinh cua ban an so tham vé dinh chi giai quyét dbi
vO1 yéu cau boi thuong thiét hai cua nguyén don do khong co khang cao,
khang nghi, Ho1 dong xét xtr phuc tham khong xem xét.

[7] An phi: Cac duong su phai chiu tién an phi so tham theo quy dinh cua
phap luat, cac duong sy khang cdo khong phai chiu tién an phi phac tham.

Vi céc 18 trén:

QUYET DINH:

Can cu vao khoan 2 Piéu 308 Bo luat té tung dan su; Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016;

Khong chap nhan toan bd noi dung Quyét dinh khang nghi s6
03/QPKNPT-VKS-KDTM ngay 26/01/2018 cua Vién truong Vién Kiém sat
nhan dan tinh Lao Cai.

Khéng chap nhan toan bo noi dung khang cao cua nguoi co quyeén loi,
nghia vu lién quan anh Nguyén Van H.

Chap nhan mot phan noi dung khang céo cua bi don chi Phan Thi L.
Stra ban an so tham s6 04/2017/KDTM-ST ngay 28/12/2017 cua Toa an nhan
dan thanh pho N.

Cin cr vao khoan 1 Piéu 24; Dicu 37; Piéu 50 va Bicu 56 Luat Thuong
mai 2005; Khoén 1 Di€u 30; diém b Khoén 1 Di€u 35; diem a khoan 1 bicu 39;
khoan 1 Diéu 147; diém ¢ khoan 1 biéu 217; khoan 2 Diéu 244 Bo luat To tung
dan sy nam 2015; diém b khoan 1 biéu 423, khoan 1, 2 bicu 427 B¢ luat Dan



su nam 2015;Nghi quyét sé 326/2016/UBTVQH14 qui dinh vé muac thu, mién,
giam, thu, nop quan Iy va str dung an phi va 1¢ phi Toa an.

1. Chap nhan yéu cau khoi kién cua chi Nguyén Thi H.

‘Tuyén b6 Huy bo Hop dong mua ban thao qué gitra chi Phan Thi L va chj
Nguyen Thi H xac lap ngay 03/01/2017.

Chi Phan Thi L phai tra lai cho chi Nguyén Thi H1.095.000.000 dong
(Mot ty khong tram chin muoi lam triéu dong).

Ké tir ngay ban an c6 hiéu lyc phap luat va tir ngdy ngudi duoc thi hanh
an c6 don yéu cau thi hanh an cho dén khi thi hanh xong khoan tién trén, hang
thang bén phai thi hanh an phai chiu khoan tién 1i cta s tién cham thi hanh
an tuong Gng voi thoi gian cham thi hanh 4n theo qui dinh tai Biéu 357 Bo luat
Dan su.

2. Khong chap nhan yéu cau phan to cta chi Phan Thi L vé viéc yéu
cauchi Nguyen Thi H phai tra so tién thao qua con no lai tai giao dich ngay
26/3/2016 1a 1.704.000.000 ddng (Mgt ty bay tram linh bon triéu dong).

Khong chap nhan yéu cau cua bi don chi Phan Thi L va yéu cau cua
nguoi co quyén loi va nghia vu lién quan anh Nguyen Vian H dang vé phia bi
don vé viéc buoc chi Nguyén Thi H phai tra sé tién thao qua con no cho anh
Nguyén Vin H va chi Phan Thi L tai giao dich ngay 26/3/2016 1a 1.704.000.000
dong (Mgt ty bay trdam linh bon triéu dong).

3. Doi vai quyét dinh cia ban an so thim veé dinh chi gidi quyét vu an
doi v6i yéu cau boi thuong thiét hai cua nguyén don chi Nguyen Thi H do
khong c6 khang cédo, khang nghi, da c¢6 hiéu luc phap luat ké tir ngay hét thoi
han khang cdo, khang nghi.

4. V& an phi:

- An phi so tham:

~ +Chi Nguyén Thi H khong phai chiu an phi so tham, hoan tra lai cho chi
H s6 tién 23.773.000 dong (Hai muoi ba tri¢u bay tram bay muoi ba nghin
dong) ti€n tam mg an phi kinh doanh thuong mai so tham da ndp theo bién lai
s0 0004470 ngay 02/8/2017 cta Chi cuc Thi hanh an dan sy thanh pho N, tinh
Lao Cai.

+ Chj Phan Thi L phai chiu tién an phi kinh doanh thwong mai so tham la
44.850.000 dong (Bon muwoi bon triéu tam tram nam mwoi nghin dong).

+ Chi Phan Thj L phai chiu tién 4n phi do yéu cau phan t6 khong dugc
Toa an chap nhén 1a 63.120.000 dong (Sdu muwoi ba trigu mot tram hai muoi
nghin dong).

Tong cong chi Phan Thi L phai chiu 107.970.000d tién 4n phi kinh doanh
thu:ong mai. Xac nhan chi L da nop 31.560.0004 tien tam ﬁng an phi tai bién lgi
0 0004565 ngay 01/9/2017 cua Chi cyc thi hanh an thanh pho N nay dugc khau
trir vao tién an phi phai chiu.
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- An phi phiic tham:

+ Chi Phan Thi L khong phai chiu tién an phi kinh doanh thuong mai
phuc tham, duoc tra lai 300. 000d tién tam Gng an phi dd ndp theo bién lai thu
tién tam Gmg an phi phuc tham sé AB/2012/0004884 ngay 19/01/2018 cua Chi
cuc Thi hanh an dan su thanh pho N.

+ Anh Nguyén Vin H khong phai chiu tién 4n phi kinh doanh thwong mai
phuc tham, duoc tra lai 300. 000d tién tam Gng an phi dd ndp theo bién lai thu
tién tam Gmg an phi phuc tham s6 AB/2012/0004885 ngay 19/01/2018 cua Chi
cuc Thi hanh an dan sy thanh ph6 N.

Ban an phtic tham co hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM

_TAND cip cao tai HN: THAM PHAN - CHU TQA PHIEN TOA

- VKSND tinh LC (2);
- TAND TP LC;

- Cac duong su;

- CCTHADS TP LC;

- Luu: HSVA.

Hoang Hiru Khoa
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