TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc lap — Tw do — Hanh phc

Ban an s6: 1061/2018/DS-PT
Ngay: 19/11/2018

V& viéc Tranh chap tai san chung va
tranh chap di san thira ké

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHIi MINH

Thanh phan Héi dong xét xi phic tham gom co:

- Thdm phén — Chui toa phién tda: Ba Lam Thi Thu Lan

- Cac Tham phan Ba Nguyén Thi Ngoc Phuong
Ong Phan Bau.

Thur ky phién toa: Ong Danh Doi — Thu ky Toa an nhan dan Thanh phd Ho6
Chi Minh.

Pai dién Vién kiém sat nhan dan Thanh phé Hé Chi Minh: Ba Tran Poan
Bich Tram - Kiém sat vién tham gia phién toa.

Ngay 15 va ngay 19 thang 11 nim 2018, tai Toa 4n nhan dan Thanh phé H6 Chi
Minh, tién hanh xét xa phdc tham cong khai vu an dan su thu Iy sé: 474/2018/TLDS-
PT ngay 03/10/2018 vé viéc “Tranh chap tai san chung va tranh chip di san thira ké”.

Do Ban &n dan su so tham sé: 434/2018/DS-ST ngay 24/8/2018 cua Toa an
nhan dan Quan 9, Thanh ph H6 Chi Minh bi khang céo, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xt phdc tham sé: 4936/2018/QD-PT ngay 24
thang 10 nam 2018 cua Toa an nhan dan Thanh phd Ho Chi Minh, giita cac dwong sy

- Nguyén don: Ba Nguyén Thi H, sinh nam 1939.

Pia chi: 257A Thich Quang Piurc, Phuong 4, quan Phi Nhuan, Thanh phé Ho
Chi Minh. (Vang mat).

Nguoi dai dién theo uy quyén 1a ba Bd Thi Minh Giang, sinh nam 1994; dia
chi: 18 Phan Bo6i Chau, Phuong 14, quan Binh Thanh, Thanh phé H6 Chi Minh,
theo van ban ay quyén ngay 30/5/2017. (C6 mit).

Ngudi bao vé quyen, loi ich hop phap cua nguyén don 1 Luat su Nguyén Tan
Thi, Van phong Luat su Hoa Sen — Poan luat su Thanh phé H6 Chi Minh. (C6 mat).



- Bi don: Ba Ho Thi N, sinh nim 1948.

Pia chi: 138 duong 475, khu phd 5, phuong Phudc Long B, Quan 9, Thanh phd Ho
Chi Minh. (Co mat).

Nguoi dai dién theo ty quyén 1a 6ng Hira Vian Thinh, sinh nam 1985; dia chi:
138 duong 475, khu phé 5, phuong Phude Long B, Quan 9, Thanh phé H6 Chi Minh,
theo van ban uy quyén ngay 27/3/2017. (C6 mat).

- Nguroi ¢6 quyén loi, nghia vu lién quan:

+ Ong Hua Van D, sinh ndm 1971. (Vang mat).

+ Ba Haa Thi Xuan M, sinh nam 1978. (Vang mat).

+ Ong Hira Vin C, sinh nam 1982. (Ving mit).

Cung dia chi: 138 duong 475, khu phd 5, phuong Phudc Long B, Quan 9, Thanh
phé Hb Chi Minh.

+ Ba Hua Thi Kim L, sinh nam 1970. (Vang mit).

+ Ba Ho6 Thi T, sinh nim 1968. (Vang mat).

Cung dia chi: 136 duong 475, khu phé 5, phuong Phude Long B, Quan 9, Thanh
phé H6 Chi Minh.

+ Ong Hira Vian Q, sinh nam 1980. (Ving mit).

Pia chi: 136 B/2 duong 475, khu phd 5, phuong Phudc Long B, Quan 9, Thanh
phé Hb Chi Minh.

+ Ong Hira Vian L, sinh nam 1973. (Vang mat).

Pia chi: 136 B/4 dudng 475, khu phd 5, phudng Phudc Long B, Quan 9, Thanh
phé H6 Chi Minh.

+ Ba Hua Thi Anh T, sinh nam 1975. (Vang mat).

Dia chi: 184/2 duong 11, khu phd 8, phudng Truong tho, quan Thu Buc, Thanh
phd H6 Chi Minh.

+ Ba Htra Thi Ngoc H, sinh nim 1987. (Vang mit).

Pia chi: S6 46 duong Ngoc Tuyeén, khu phé 5, phuong Binh Trung Ty, Quén 2,
Thanh phé H6 Chi Minh,

+ Ba Phan Thi Bich T, sinh nim 1987. (Vang mat).

Dia chi: 138 duong 475, khu phé 5, phudng Phuée Long B, Quan 9, Thanh phé HO
Chi Minh.



+ Ong Hura Van Th, sinh ndm 1985. (C6 mit).

Pia chi: 138 duong 475, khu phé 5, phudng Phude Long B, Quan 9, Thanh phd HO
Chi Minh.

Cung ty quyén cho dng Htra Vian Th, sinh ndm sinh ndm 1985; dia chi: 138 duong
475, khu phé 5, phuong Phudc Long B, Quan 9, Thanh phé H6 Chi Minh theo van ban
1y quyén ngay 06/6/2017. (C6 mt).

+ Ong Hira Vin H, sinh ndm 1965. (C6 mat).

+ Ong Htra Van B, sinh ndm 1970. (C6 mat).

+ Ong Hura Van S, sinh ndm 1973. (C6 mat).

+ Ba Hira Thi Kim Ph, sinh nim 1975. (C6 mat).

Cung dia chi: 49 Huynh Dinh Hai, Phuong 24, quan Binh Thanh, Thanh phé
H6 Chi Minh.

+ Ba Hra Thi Anh D, sinh nam 1968. (C6 mat).

Pia chi: 42/393 Huynh Pinh Hai, Phuong 24, quan Binh Thanh, Thanh ph
Hb Chi Minh.

Cung 1y quyén cho ba BS Thi Minh Giang, sinh nim 1994; dia chi: 18 Phan Boi
Chau, Phuong 14, quan Binh Thanh, Thanh phé H6 Chi Minh, theo vin ban ty
quyén ngay 30/5/2017. (C6 mat).

+ Phong Cong chimng s6 3 — Thanh phd H6 Chi Minh. (C6 don xin vang mat).

Pia chi: 12 Théng Nhat, phuong Binh Tho, quan Tha Diac, Thanh phd Ho Chi Minh.

+ Uy ban nhan dan Quan 9, Thanh phé Ho Chi Minh. (Cé don xin vang mit).

Pia chi: 2/304 khu phd 1, phuong Hiép Pha, Quan 9, Thanh phd H6 Chi Minh.

3. Ngwoi khang cao: Ba Nguyén Thi H — Nguyén don.

4. Co quan khdang nghi: Vién kiém sat nhan dan Thanh phé H6 Chi Minh.

NOI DUNG VU AN:

- Theo don khéi kién cung cac loi khai trong hé so vu dn, nguyén don ba
Nguyén Thi Hco ba B6 Thi Minh Giang la nguoi dai dién theo uy quyén trinh bay:
Nam 1967, ba Nguyén Thi Hkét hon véi 6ng Hira Van Can theo gidy chirng nhan
két hon s6 218 do Uy ban nhan dan xa Phudc Long, quan Thu BPuc, tinh Gia Pinh
cap ngay 21/9/1967. Qua trinh chung sdng, 6ng Can va ba H c¢6 nim nguoi con
chung gom: 6ng Hira Vin Hung, 6ng Hia Van Bich, 6ng Hira Van Son, ba Hira
Thi Kim Phugong va ba Hira Thi Anh Bao.



Niam 1968, 6ng Cin sdng chung nhu vo chong véi ba HO Thi Na, qua trinh
chung séng hai nguoi c6 10 ngudi con chung gém: 6ng Hira Van Diing, ba Hira
Thi Xuan Mai, 6ng Hta Van Cuong, ba Hira Thi Kim Loan, 6ng Hira Van Qui,
6ng Hira Van Lam, ba Htra Thi Anh Tuyét, ba Hira Thi Ngoc Hién, 6ng Htra Vian
Thinh va ba H6 Thi Thanh.

Niam 1981, cha, me 6ng Hira Van Can 1a 6ng Lé Van Xe (chét ndm 1943) va
ba DPang Thi Nhanh (chét nam 1989) ¢o6 cho hai vo chéng 03 phﬁn dét co dién tich
téng cong 25.000m* (chi noi bang miéng), ong Cin cé trdng trot chin nudi trén
dién tich dat trén.

Nam 2005, sau khi 6ng Can da ban mot phan dat va nhan tién do nha nudc dén
bu dy 4n Khang Dién khi thu hdi dét, dién tich con lai khoang 200m?, thudc thira 503,
ban d6 s6 11BPC, phuong Phude Long B, Quan 9, Thanh phd HS Chi Minh. Phan
dat nay, 6ng Can va ba HO Thi N di ding ky va dugc Uy ban nhan Quan 9 cap gidy
ching nhan quyén st dung dét, nhung viéc nay 6ng Can, ba N khong cho ba H biét.
Ngay 06/9/2016, 6ng Htra Van Can chét khong dé lai di chiic.

Nay ba Nguyén Thi Hyéu cau dugc quyén hudng tai san chung va chia di san
thira ké doi véi can nha s6 138 duong 475, phuong Phudc Long B, Quan 9, Thanh
phé H6 Chi Minh (thudc thira 503, ban d6 sé6 11BPC, phuong Phudc Long B,
Quan 9). Cu thé: Ba Hoi yéu cau duoc chia % gia tri tai san tranh chép la can nha
s6 138 duong 475, phuong Phude Long B, quan 9, Thanh phé Ho Chi Minh tuong
duong sb tién 2.486.328.565 dong va 1/16 di san thira ké ctia 6ng Can dé lai twong
duong s tién 155.395.535 dong. Tong cong 1a 2.641.724.100 (Hai ty sdu tram bon
muroi mot triéu bay tram hai mwoi bon nghin mét tram) dong.

- Bi don ba Hé6 Thi Ncé éng Hira Vin Thinh la nguoi dai dién theo uy quyén
trinh bay: Nam 1967, dng Hira Van Can két hdn vai ba Nguyén Thi H (sinh 1939)
c6 chung véi nhau 05 nguoi con cung ho khau thuong trd: 49 Huynh Pinh Hai,
Phuong 24, quan Binh Thanh, Thanh phé H6 Chi Minh nhu ba P Thi Minh
Giang d3 trinh bay. Dong thoi nim 1968, 6ng Cin cudi vo hai 1a ba H6 Thi N
(khong dang ky két hon) va co chung voi nhau 10 nguoi con cing hd khau thudng
trd tai 138 dwuong 475, Khu phd 5, T6 19, phuong Phudc Long B, Quan 9, Thanh
phd HO Chi Minh nhu ba DS Thi Minh Giang di trinh bay.

Truéc khi 6ng Hira Van Can mat (ngay 06/9/2016), ong c6 dung tén trén 02
(hai) can nha va dat nhu sau:

+ Can nha tht nhat: Nha va dat tai dia chi 49 Huynh Dinh Hai, Phuong 24,



quan Binh Thanh, Thanh phé H5 Chi Minh. Nam 2014, 6ng Can da lam giy cho
tang cdn nha nay cho 6ng Hira Vian Son va ba Htra Thi Kim Phugng - 1a con chung
cua 6ng Can va ba H.

+ Can nha thir hai: Nha va dét tai dja chi 138 duong 475, Khu phd 5, T6 19,
phuong Phudc Long B, Quan 9, Thanh phé H6 Chi Minh. Cin nha niy, ngiy
02/4/2016, 6ng Can da 1am gidy cho tang cho dng Hira Van Thinh - 14 con chung
ctia 6ng Can va ba N, tai Phong Cong ching sb 3, Thanh phé H6 Chi Minh.

Sau khi 6ng Haa Van Can mat (06/9/2016) thi ngay 17/01/2017 ba Nguyén
Thi H khoi kién tai Toa &n, yéu cau chia tai san chung va chia di san thira ké coa
ong Can nhu ba Minh Giang da trinh bay.

Ngay 22/01/2018 va ngay 12/3/2018, cac 6ng, ba: Hra Van Hung, Hia Van
Bich, Htra Van Son, Htra Thi Anh Pao, Hira Thi Kim Phuong ciing ¢6 yéu cau doc
lap yéu cau Toa an giai quyét cho huong di san thira ké cia 6ng Can la gia tri
quyén so hiru nha va dét o tai s6 138 duong 475, Khu phé 5, To 19, phudng Phudéc
Long B, Quan 9, Thanh phé H6 Chi Minh. Cu thé, 6ng Hung, ong Bich, 6ng Son,
ba Pao, ba Phugng yéu cau dugc chia thira ké mdi ngudi duoc huong theo gid tri
la 155.395.535 (Mot tram nam muoi lam triéu ba tram chin mwoi lam nghin nam
tram ba muoi ldm) dong.

Bi don nhan thay don yéu cau chia tai san chung, chia di san thira ké ciia ba H
cling nhu don yéu cau chia di san thira ké caa cac con cua ba H 1a khong co can c,
khéng c6 co sd, khong c6 quyén doi chia di san bai cin nha va dat tai dja chi 138
duong 475, Khu phé 5, T6 19, phudng Phudc Long B, Quan 9, Thanh phd Ho Chi
Minh hién nay thudc quyén so hitu cua 6ng Hira Van Thinh. Do d6, bi don dé nghi
Toda an bac toan bd cac yéu cau khai kién cua ba H va yéu cau doc 1ap cua cac con
cua ba H.

- Nhitng nguoi ¢6 quyén loi, nghia vu lién quan: Ong Hira Van Hung, ong
Hita Van Bich, ong Hira Van Son, ba Hira Thi Anh Pao, ba Hira Thi Kim Phuong
c6 ba Po Thi Minh Giang la nguwoi dai dién theo uy quyén trinh bay: Trudc Khi
chét, 6ng Hira Van Can c6 dé lai tai san 1a cdn nha va dat tai dia chi 138 duong
475, T6 19, Khu phé 5, phuong Phudc Long B, Quan 9, Thanh phé Ho Chi Minh,
do 6ng Cin va ba Hoi 1a vo chong hop phap nén dé nghi Toa 4n chia di san thira ké
ctia ong Can dé lai 1a cin nha va dat noi trén. Ong Hung, ong Bich, 6ng Son, ba
Pao, ba Phuong yéu ciu mdi ngudi duge hudng phan gia tri twong duong so tién
155.395.535 dong (Mgt tram nam muwoi lam triéu ba tram chin mwoi ldm nghin

nam tram ba mwoi lam dong).



- Nhitng nguwoi c6 quyén loi, nghia vu lién quan: Ong Hita Vin Thinh va cdc
ong, ba Hwa Van Diing, Huwa Thi Xudn Mai, Huea Van Cuong, Hua Thi Kim Loan,
Huva Van Qui, Hua Van Lam, Hira Thi Anh Tuyét, Huwa Thi Ngoc Hién, Hé Thi
Thanh ¢é éng Hira Van Thinh la nguwoi dai dién theo uy quyén, trinh bay: Viéc yéu
cau chia di san thira ké caa ba Nguyén Thi H va cac con caa ba Nguyén Thi H la
khéng c6 can cir, khong c6 co sé ciing nhu khong cd quyén doi chia di san, béi can
nha tai dia chi 138 duong 475, T6 19, Khu phd 5, phuong Phuée Long B, Quén 9,
Thanh phd H6 Chi Minh hién nay thuoc quyén so hitu hop phap cia ong Hira Van
Thinh. Do d6, dé nghi Toa &n bac bo toan bo cac yéu cau trén cua ba Nguyén Thi
H va cac con cua ba H.

- Ngwoi ¢6 quyén loi, nghia vu lién quan - Uy ban nhan dan Qudn 9, Thanh
phé Ho Chi Minh ¢é y kién: Ngay 11/8/1999, ba H6 Thi Nco don diang ky nha dat
v6i can nha 108 T6 3, Khu phd 5, phudong Phude Long B, Quan 9, Thanh phd Ho
Chi Minh. Nguén gbc nha dat theo tuwong trinh 1a dat cua gia toc dé lai tr nim
1975. Cung nam 1975 thi xay nha &, ndm 1998 stra chita lai nha va st dung on
dinh. Ngay 16/12/2003, ho ba H6 Thi Ncé don xin cap gidy chimg nhan quyén s
hitu nha & va quyén st dung dat & cho cin nha s6 138 (S6 cii 108) duong 475, T6
19, Khu phé 5, phuong Phudc Long B, Quan 9, Thanh phd HO Chi Minh. Ngay
02/4/2004, Uy ban nhan dan Quéan 9 cip Gidy ching nhan quyén s& hiru nha ¢ va
quyén st dung dat ¢, hd so goc s6 1287/04 cho éng Hira Vin Cin va ba HO Thi
Ndoi vé6i can nha va dat noi trén.

Ngay 02 va 05/4/2016, ong Can va ba Na lap hop dong ting cho nha ¢ va
quyén st dung dat & noi trén cho ong Hira Van Thinh tai Phong Cong chimg s6 3,
Thanh phé H6 Chi Minh. Ngay 12/5/2016, Chi nhanh Van phong ding ky dét dai
Quan 9 da cap nhat thong tin ngudi sé hiru, nguoi st dung 1a 6ng Hira Van Thinh
trén Gidy ching nhan quyén so hitu nha & va quyén st dung dat ¢ noi trén.

- Nguoi ¢6 quyén loi, nghia vu lién quan - Phong Céng chitng s6 3, ¢6 ba
Nguyén Thi Lé Thuy la nguoi dai dién theo phap ludt cd y kién: Ngay 02 va
05/4/2016, Phong Cong chimg s6 3, Thanh phd Ho Chi Minh ¢ chimg nhan Hop
d6ng tang cho ddi voi tai san 1a nha va dat tai dia chi 138 (s6 cii 108) duong 475,
T6 19, Khu phé 5, phuong Phudce Long B, Quan 9, Thanh phé H6 Chi Minh, s
cong chimg 10430, giita bén cho 1a 6ng Htra Van Cin va ba HO Thi Nva bén duoc
tang cho 1a 6ng Hira Van Thinh. V& trinh ty thu tuc va thanh phan hd so c6 day du
nhing gidy to theo quy dinh ciia phap luat; tai thoi diém cong ching cac bén giao



dich c6 mat ddy du va ding véi cac gidy to xuat trinh tai thoi diém ky két. Do do,
viéc ky xé&c nhan hop dong tang cho trén cia Phong Cong ching s6 3 1a dung theo
quy dinh cua phép luat.

Ban &n dan su so tham s6 434/2018/DS-ST ngay 24/8/2018 cua Tda 4n nhan
dan Quan 9, Thanh phé H5 Chi Minh d3 quyét dinh:

- Khéng chap nhan yéu cau cua ba Nguyén Thi Hddi vai ba HO Thi N dugc chia
s6 tién 2.641.724.100 dong vé viéc thira ké can nha sd 138 (s cii 108) duong 475, To
19, Khu phé 5, phuong Phuéc Long B, Quan 9, Thanh phé H6 Chi Minh.

- Khéng chap nhan yéu cau cia 6ng Hira Van Hung d6i véi ba H6 Thi N duoc
chia so tién 155.395.535 dong veé viéc thira ké can nha sd 138 (s6 cii 108) dudng 475,
T6 19, Khu phé 5, phudong Phude Long B, Quan 9, Thanh phd H6 Chi Minh.

- Khdng chap nhan yéu cau cua ong Hira Vian Bich ddi voi ba HO Thi N duoc
chia so tién 155.395.535 dong veé viéc thira ké can nha sd 138 (s6 cii 108) dudng 475,
T6 19, Khu phd 5, phuong Phudce Long B, Quan 9, Thanh phd H6 Chi Minh.

- Khong chap nhan yéu cau cua 6ng Htra Van Son d6i vai ba Ho Thi N duoc
chia s tién 155.395.535 ddng vé viéc thira ké can nha sd 138 (sb cii 108) duong
475, T6 19, Khu phé 5, phuong Phuéc Long B, Quan 9, Thanh phd Ho Chi Minh.

- Khéng chap nhan yéu cau caa ba Hira Thi Kim Phuong dbi véi ba HO Thi N
duoc chia s tién 155.395.535 dong vé viéc thira ké can nha s6 138 (s6 cii 108) duong
475, T6 19, Khu phé 5, phuong Phude Long B, Quéan 9, Thanh phé HO Chi Minh.

- Khéng chap nhan yéu cau caa ba Hira Thi Anh Pao d6i véi ba H6 Thi N duoc
chia s6 tién 155.395.535 ddng vé viéc thira ké cin nha s6 138 (sb cii 108) duong 475,
T 19, Khu phé 5, phudng Phude Long B, Quan 9, Thanh phd H6 Chi Minh.

Ngoai ra, Toa &n cap so thim con tuyén vé an phi va thoi han khang céo theo
quy dinh cta phép luat.

Ngay 06/9/2018, nguyén don khang céo toan bd ban an so tham.

Ngay 19/9/2018, Vién kiém sat nhan dan Thanh phé H6 Chi Minh cé quyét
dinh s6 49/QPKNPT-VKS-DS, khang nghi ddi véi ban an so tham.

Tai phién toa phuc tham, nguoi dai dién theo uy quyén cua nguyén don 13 ba
P Thi Minh Giang van gitr nguyén yéu cau khang cao, dé nghi hily ban an so tham.

Nguoi bao vé quyén va loi ich hop phap cia nguyén don 1a Luat su Nguyén
Tan Thi yéu cau Hoi dong xét xir phlic tham huay ban an so tham s6 434/2018/DS-



ST ngay 24/8/2018 ciia Toa an nhan dan Quan 9 véi ly do Toa an cip so tham da
vi pham thu tuc t tung, xét xtr khéng khach quan.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phéat biéu y kién:

- Vién kiém sat nhan dan Thanh phd H& Chi Minh rit mot phan noi dung
khang nghi vé viéc Toa an cp so thidm chwa xem xét yéu cau huy Gidy chimg
nhan quyén s& hiru nha & va quyén sir dung dat &, hd so gbc s6 1287/04 do Uy ban
nhan dan Quan 9, Thanh phé H6 Chi Minh cap ngay 02/4/2004.

- Pé nghi Toa an cap so tham rat kinh nghiém vé vi pham t6 tung khi thu Iy
yéu cau doc 1ap cia nguoi co quyén loi, nghia vu lién quan sau khi dd mo phién hop
kiém tra viéc giao nop, tiép can, cong khai ching ctr va hoa giai.

- Do khi vu an dugc thu ly & Toa an cap so tham, nguyén don ba Nguyén Thi H
da trén 60 tudi, nén dé nghi Hoi dong xét xir phic tham xem xét mién an phi dan su
so tham cho ba H. Bdi véi nhitng nguoi c6 yéu cau doc lap, do Toa an xac dinh
khéng con di san dé chia thira ké nén dé nghi xem xét &4p dung an phi dan su so tham
khong co gia ngach.

- V& ndi dung: Xét thdy cin nha va dat toa lac tai dia chi 138 (S6 cii 108)
duong 475, Khu phd 5, T6 19, phuong Phuéc Long B, Quan 9, Thanh phd Ho Chi
Minh ¢ ngudn gbc 1a do cha me dé lai cho 6ng Can va ba N. Trong qué trinh 6ng
Cin, ba N sir dung thira dét trén ciing nhu trong qua trinh dng Can, ba N 1am thu tuc
xin cap Giay chung nhan quyén sir dung dat, quyén s hitu nha & ddi véi can nha va
dat ni trén ba H déu biét nhung khong phan dbi, khong ¢ tranh chap, khiéu nai gi
nén viéc Uy ban nhan dan Quan 9 cip Gidy ching nhan quyén str dung dat, quyén
so hitu nha & s6 1287/04 cho 6ng Can, ba Na ddi v6i can nha va dat noi trén 1a ding
quy dinh. Do 6ng Can, ba N la cha so hitu, cha s dung hop phap nén viéc 6ng Can,
ba N tang cho quyén sir dung dat, quyén sé hitu nha ¢ néi trén cho 6ng Haa Vin
Thinh vao ngay 02/4/2016 la phu hop quy dinh phap luat.

Nhu vay, khi 6ng Can chét (ngay 06/9/2016), can nha va dat tai 138 (S6 cil
108) duong 475, Khu phd 5, T6 19, phuong Phudc Long B, Quan 9, Thanh phé Ho
Chi Minh khdng con la tai san cta 6ng Can nén khéng dugc xem la di san cta 6ng
Can dé lai. Viéc Toa an cip so tham khdng chap nhan yéu cau cua nguyén don va
cua nhimg ngudi ¢6 quyén loi, nghia vu lién quan vé viéc yéu cau chia tai san
chung, chia di san thira ké 1a c6 co so, phil hop quy dinh phép luat.



NHAN PINH CUA TOA AN:

Sau khi nghién cizu cac tai liéu c6 trong hé so vu dn dé dwoc tham tra tai phién
toa va cdn cir vao két qud tranh ludn tai phién toa, Hoi dong xét xi nhdn dinh:

[1] V¢ hinh thirc: Nguoi dai dién theo ty quyén cia nguyén don va cia nguoi
¢ quyén loi, nghia vu lién quan ndp don khang céo, Bién lai thu tam @ng an phi
phlc thim dung thoi han theo quy dinh tai khoan 1 Diéu 273 B6 luat T tung dan
su ndm 2015 nén Pon khang céo dugc chp nhan.

Ban &n s 434/2018/DS-ST cua Toa a4n nhan dan Quéin 9 duoc Xét Xir ngay
24/8/2018, c6 dai dién Vién kiém sat nhan dan tham gia phién toa; ngay 19/9/2018,
Vién kiém sat nhan dan Thanh phd Ho Chi Minh c6 Quyét dinh khang nghi phic
tham sé 49/QPKNPT-VKS-DS khang nghi ddi véi ban an néu trén. Do d6, viéc
kha&ng nghi ban an trén con trong thoi han luat dinh va dung theo quy dinh tai khoan
1 biéu 280 Bo luat Té tung dan sy nam 2015.

[2] Vé noi dung: Trong Pon khang cao dé ngay 06/9/2018, nguyén don khang
c40 toan bd Ban &n dan su so tham sé 434/2018/DS-ST ngay 24/8/2018 cua Tda an
nhan dan Quan 9 véi ly do ban an so tham da tuyén khong c6 co sd, thiéu can ci,
khong khach quan; Toa an cap so tham da khong triéu tap nguoi 1am chiing theo
yéu cau cua nguyén don; xét x{r vang mat ngudi 6 quyén loi, nghia vu lién quan
trong vu an 1a Phong Cong chang s 3 va Uy ban nhan dan Quan 9, Thanh phé Ho
Chi Minh; khéng thuc hién viéc thu thap ching ci 12 hd so bénh an, Gidy kham
suc khoe cua 6ng Can tai thoi diém ky két hop dong tang cho nha va dat cho éng
Hara Van Thinh.

Tai Quyét dinh khang nghi phlc thim sé 49/QPKNPT-VKS-DS ngay
19/9/2018, Vién kiém sat nhan dan Thanh phé H6 Chi Minh cho rang Toa an cap
so tham con thiéu sot khi x4c dinh quan hé phép luat tranh chap; khong giai quyét
yBu cau bd sung cia nguyén don vé viéc huy Gidy chimg nhin quyén sé hiru nha &
va quyén st dung dat & sd 1287/04, do Uy ban nhan dan Quan 9, Thanh phé Ho
Chi Minh c4p ngay ngay 02/4/2004; thu ly yéu cau doc lap ctua nguoi c6 quyén loi,
nghia vu lién quan khong dung theo quy dinh tai Diéu 201 B luat T6 tung dan su
nam 2015; khong xét mién an phi dan su so tham cho nguyén don ba Nguyén Thi H,
trong khi ba H 1a nguoi cao tudi va da co don xin xem xét mién &n phi theo quy
dinh; khéng chap nhan yéu cau chia di san thira ké caa ba H, dng Hung, 6ng Bich,
ong Son, ba Phuong, ba Pao, xac dinh tai san khong phai 1a di san thira ké nhung
lai buoc cac 6ng ba nay chiu &n phi cé gia ngach 1a khong dting theo quy dinh caa



Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu
Qudc hai.

Tai phién toa, nguoi dai dién theo uy quyén caa nguyén don va ngudi bao vé
quyén va loi ich hop phap cta nguyén don yéu cau Hoi dong xét xu phlc tham xem
xét cac ly do khang c4o néu trén, tuyén hiy ban an dan su so tham sé 434/2018/DS-
ST ngay 24/8/2018 cua Tda an nhan dan Quan 9, Thanh phd H6 Chi Minh.

Dai dién Vién kiém sat nhan dan Thanh phd Hb Chi Minh rat khang nghi dbi
véi noi dung “Toa an cp so tham khong giai quyét yéu cau bd sung cua nguyén
don vé viéc hiy Gidy ching nhan quyén sé hitu nha & va quyén st dung dat & sd
1287/04, do Uy ban nhan dan Quéan 9, Thanh phé H6 Chi Minh cap ngay ngay
02/4/2004”; gitr nguyén cac ndi dung khang nghi con lai.

[3] Xeét ndi dung khang cao ctia nguyén don:

Xét thay, 6ng Htra Van Cin va ba Nguyén Thi Hkét hon hop phap nim 1967,
dén nam 1968 ong Can sdng chung véi ba H6 Thi N cho dén khi 6ng Can chét vao
ngay 06/9/2016. Ong Can véi ba N séng chung truge khi Luat Hon nhan va gia
dinh nam 1959 dugc &p dung & mién Nam (ngay 25/3/1977) nén di hén nhan giita
6ng Can va ba N khong tuan theo nguyén tac mot vo mot chong nhung van duoc
cong nhan hop phap.

Xét nguon goc can nha 138 (s cii 108) duong 475, Khu phd 5, T6 19, phuong
Phudc Long B, Quan 9, Thanh phé Ho Chi Minh. Theo céc tai liéu co trong ho so,
cin nha dugc 6ng Can va ba N xay dung tir nam 1975, &én nam 1998 duoc sira chira;
can nha duoc xay dung trén thira dat s6 503-To ban d6 11 - phuong Phudc Long B,
Quan 9, nguén gdc dét nay do cha me 6ng Can dé lai cho dng Cin va ba N. Ba H cho
rang ba va 6ng Can dugc cha me 6ng Cian cho phan dat nay, nhung thuc té cha 6ng
Cian d3 chét tir ndm 1943 va ba H ciing khong cung cap duoc chuang ca ching
minh ba dugc cha me chdng cho. Ba H khdng cd qua trinh sir dung dat, khong ké
khai ding ky st dung phan dat ndy cung véi 6ng Cin, khong gop tién vao xay
dung, stra chira can nha néu trén. Ba H ciing chwa bao gid xin cap Giay ching
nhan quyén sir dung dat, quyén so hitu nha cho cin nha va dat tai dia chi 138 (s6
cli 108) duong 475, Khu phd 5, T 19, phuong Phudce Long B, Quan 9, Thanh phé
H6 Chi Minh.

Ba N va ong Can da sir dung lién tuc, on dinh phan dat néu trén tir nam 1975
cho dén khi 6ng Can chét va ba H ciing khong c6 bat cir khiéu nai gi vé viéc sir
dung cin nha va dat trén cia 6ng Can, ba N. Bong thoi, khi 6ng Can, ba N 1am tha
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tuc xin cap Gidy chiing nhan quyén str dung dat, quyén s hiru nha ¢ va trong qua
trinh Uy ban nhan dan Quan 9 xét cap Gidy chirng nhan quyén st dung dét, quyén
so httu nha & ndi trén cho 6ng Can, ba N thi ba H ciing khong ¢6 ndp don tranh
chap, khiéu nai. Uy ban nhan dan Quan 9 khi xem xét cap Gidy chiing nhan quyén
st dung dat, quyén sé hitu nha & cho 6ng Can, ba N dugc quyén sir dung, so hitu
d6i v6i can nha va dat tai 138 (s6 cii 108) duong 475, Khu phd 5, T6 19, phuong
Phuéc Long B, Quan 9, Thanh phé H6 Chi Minh d3 can cir vao ngudn goc dat, quéa
trinh st dung dat, qua trinh xay dung, stra chita nha 1a phu hop voi quy dinh cua
phap luat.

Ong Cin va ba N sau khi dugc Uy ban nhan dan Quan 9 cap Giay chang nhan
quyén sir dung dat, quyén s hiru nha &, ho so gdc sé 1287/04 ngay 02/4/2004 van
tiép tuc str dung can nha nay cho dén ngay 02/4/2016 mai lap hop ddng ting cho
con trai 12 dng Hira Van Thinh. Nhu vay, khong c¢6 can ct ndo thé hién can nha va
dat tai 138 (s6 cii 108) duong 475, Khu phd 5, T6 19, phuong Phudc Long B,
Quan 9, Thanh phé H6 Chi Minh dugc 6ng Cin xem la tai san chung voi ba H
hodc tuy la tai san riéng cua 6ng Can nhung da dugc ong Can dua vao lam tai san
chung véi ba H. Do d6, khong c6 cin ctr dé xac dinh cin nha va dat tai 138 (s6 cii
108) duong 475, Khu phd 5, T6 19, phuong Phuéc Long B, Quan 9, Thanh phé Ho
Chi Minh la tai san chung cta 6ng Can va ba H.

Thu tyc ting cho cin nha va dat tai 138 (s6 cii 108) duong 475, Khu phé 5,
T6 19, phudong Phudc Long B, Quan 9, Thanh phé Ho Chi Minh tir ong Can, ba N
sang ong Thinh da dugc thyc hién dung quy dinh phap luat, dng Thinh da duoc
Chi nhanh Vin phong ding ky dat dai Quan 9 cip nhat thong tin ngudi o hitu,
ngudi sit dung trén Gidy chimg nhan quyén s& hiru nha & va quyén st dung dat &
noi trén tur ngay 12/5/2016.

Nhu véy, khi 6ng Can chét (ngay 06/9/2016), can nha va dat tai 138 (s cii
108) duong 475, Khu phd 5, T6 19, phuong Phude Long B, Quan 9, Thanh phé Ho
Chi Minh khéng con la tai san cta 6ng Can nén khéng dugc xem la di san cta 6ng
Can dé lai. Do d6, khong c6 can cir dé chap nhan yéu cau chia tai san chung caa ba
H, yéu cau chia di san thira ké cua ba H va nhimg nguoi con chung cta ba H va
6ng Can 1a 6ng Hung, 6ng Bich, 6ng Son, ba Phuong, ba Pao. Toa 4n cip so tham
d3 khong chap nhan yéu cau khoi kién cia nguyén don, yéu cau doc lap cia ngudi
c6 quyén loi, nghia vu lién quan 1a phd hop véi quy dinh caa phap luat.
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Déi véi ly do khang céo tha nhat, ba H cho rang Toa an cap so tham khong
triéu tap nguoi 1am ching - Yéu cau nay cua ba H duoc dua ra tai phién tda ngay
24/8/2018. Theo Quyét dinh dua vu an ra xét xir s6 225/2018/QD-ST ngay
06/8/2018 va Bién ban phién toa so tham ngay 21/8/2018 thé hién: phién toa dugc
m& ngay 21/8/2018 sau d6 phién toa tam nging sau khi xong phan tranh luan, dén
ngay 24/8/2018 thi tiép tuc va quay lai phan hoi. Trong bién ban phién toa khéng
thé hién nguyén don c6 yéu cau triéu tap ngudi 1am chang tai phién tda ngay 21 va
24/8/2018. Hon nita, néu nguyén don c6 yéu cau triéu tdp ngudi 1am ching thi yéu
cau nay phai duoc dua ra trong phan thu tuc bit dau phién toa. Do do, Iy do ba H
khang cao khong c6 can cit chap nhan.

Déi vai ly do khang céo thtr hai, ba H cho rang Hoi ddng xét X cap so tham
xét xir vang mat Uy ban nhan dan Quan 9, Phong Coéng chiing sb 3 trong khi can
cac duong su nay dé lam rd viéc cip Gidy ching nhan quyén sir dung dat, quyén
s& hitu nha & va viéc cong chiing hop dong tang cho can nha va dat cho 6ng Hua
Vin Thinh. Xét thay tai Toa an cap so tham, cac duong sy trén di c6 van ban trinh
bay y kién ddi vé6i vu an va c6 Don xin xét xir vang mit, do d6 viéc Hoi dong xét
Xt so thAm xét xtr ving mit nhimg duong sy nay 1a ding véi quy dinh caa phap
luat. Vi vay, ly do ba H khang cao khéng c6 can ctr chap nhan.

Déi véi ly do khang céo tht ba vé viéc yéu cau Toa an cp so tham thu thap
chuing ct, ba H cho ring Toa &n cap so tham can phai thu thap ching ct 1a ho so
bénh an cua ong Can tai thoi diém cong chung Hop dong tiang cho sé 10430 ngay
05/4/2016 tai Phong cong chiing s6 3, Thanh phd H6 Chi Minh cho 6ng Hta Vin
Thinh. Xét thay, phap luat khong quy dinh ngudi tang cho tai san phai kham stc
khoe khi thuc hién viéc tang cho tai san cho nguoi khac, do d6 khong can thiét
phai thu thap chiing ct theo yéu cau caa nguyén don. Vi vay, ly do ba H khang cao
khéng ¢6 can ctr dé chap nhan.

[4] Xét khang nghi caa Vién kiém sat nhan dan Thanh phé H6 Chi Minh:

- Vé quan hé phap luat tranh chap: Toa an cap so tham thu ly yéu cau khai
kién cua nguyén don di xac dinh quan hé phap luat tranh chap I1a Tranh chap tai
san chung va tranh chap di san thua ké. Ddng thoi, Ban an so thim sb
434/2018/DS-ST ngay 24/8/2018 da c6 nhan dinh vé cac yéu cau cia nguyén don
nhung trong phan quyét dinh va trich yéu cua ban an lai néu khong day du quan hé
phap luat tranh chap va yéu cau cia nguyén don 1a c6 thiéu x6t, Hoi dong xét xur
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cap so tham can rat kinh nghiém. Xét thay khang nghi caa Vién kiém sat nhan dan
Thanh phé H5 Chi Minh 13 ¢6 cin ctr nén dugc chap nhan.

- V& viéc Toa an cip so tham khong giai quyét yéu cau bd sung cia nguyén
don vé viéc huy Gidy chimg nhan quyén s& hitu nha & va quyén sir dung dat & sb
1287/04, do Uy ban nhan dan Quan 9, Thanh phé H6 Chi Minh cip ngay
02/4/2004: Xét thay, ngay 22/01/2018, ba H c6 Pon yéu cau bd sung yéu cau hay
Gidy chimg nhan quyén sé hiru nha & va quyén str dung dat & sb 1287/04 noi trén,
yéu cau nay duoc dua ra sau khi Toa an cdp so tham da md phién hop kiém tra
giao nop, tiép can, cong khai chiing ctr va hoa giai. Theo quy dinh phap luat, Toa
an cap so tham phai cé théng béo cho ba H vé viéc Toa an c6 thy Iy hay khong thu
ly yéu cau khai kién bd sung. Tuy nhién, mac du Toa an khéng ban hanh thdng béo
nhung ba H ciing nhu ngudi dai dién theo ty quyén caa ba H khdng cé khiéu nai
vé viéc nay. Tai phién toa so tham, ba Giang - 1a nguoi dai dién theo uy quyén cua
ba H khi xac dinh yéu cau khai kién ciing khong néu vé yéu cau huay gidy chang
nhan nai trén.

Tai phién toa phic tham, dai dién Vién kiém sat nhan dan Thanh phé H6 Chi
Minh rat khang nghi vé noi dung nay, viéc rat khang nghi 1a pht hop véi quy dinh
cua phap luat nén dugc chap nhan.

- V& viéc thy ly yéu cau cta nguoi c6 quyén loi, nghia vu lién quan: Ngay
19/12/2017, Toa &n cap so tham dd mé phién hop kiém tra viéc giao nop, tiép can,
cong khai chimng ct va hoa giai, dén ngay 22/01/2018 va ngay 12/3/2018 nhiing ngudi
co quyén loi, nghia vu lién quan 1a 6ng Hung, 6ng Bich, 6ng Son, ba Phuong, ba PBao
méi c6 don yéu cau doc 1ap. Ngay 29/3/2018, Toa &n cap so tham ban hanh thdng bao
s6 459/TLVA thu ly bd sung cac yéu cau doc lap. Can ci Biéu 201 Bo luat Té tung
dan sy ndm 2015, Toa an cép so tham da vi pham thu tuc t6 tung, tuy nhién khdng can
thiét phai huy an, Toa an cip so tham can rdt kinh nghiém. Khéang nghi cua Vién kiém
sat nhan dan Thanh phd HS Chi Minh ¢6 cin ctr nén dugc chap nhan.

- Vé an phi: Ba H 1a nguoi cao tudi (sinh nam 1939) nén dugc mién an phi
theo quy dinh tai diém & khoan 1 Diéu 12 Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi nhung Toa an cép so tham lai
bugc ba H chiu 4n phi 66.184.482 déng 1a khong ding quy dinh phéap Iuat.

Ba H, 6ng Hung, ong Bich, 6ng Son, ba Phugng, ba Pao khéng dugc Toa an
cap so tham chap nhan yéu cau chia tai san chung, chia di san thira ké nhung lai
budc nhitng ngudi ndy phai chiu 4n phi so tham c6 gia ngach 1a khong ding quy
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dinh tai diém a khoan 7 Diéu 27 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ciia Uy ban Thuong vu Quéc hoi.
Nhu vay, khang nghi caa Vién kiém sat nhan dan Thanh phé H5 Chi Minh
13 ¢6 can cu, can chip nhan sta phan an phi trong Ban an dan sy so tham sb
434/2018/QB-ST ngay 24/8/2018 cua Toa an nhan dan Quan 9. Theo do, ba H
dugc mién &n phi dan su so tham; 6ng Hung, 6ng Bich, 6ng Son, ba Phuong, ba
Pao phai chiu an phi dan su so tham khdng c6 gia ngach.
V& &n phi dan su phic tham: Ba H khong phai chiu an phi dan sy phic tham
theo quy dinh cua phéap luat.
Vi cac g trén;
QUYET PINH:
Can ctr khoan 2 Diéu 308 Bo luat T tung dan sy nam 2015;
Can ctr cac Piéu 237, Diéu 238, Diéu 457, Diéu 459, Piéu 609, Diéu 612,
Diéu 649, Piéu 651 B luat dan sy nam 2015;
Can cu Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hoi:
Can cu Luat Thi hanh an déan su,
1. Khéng chap nhan yéu cau khang céo cua nguyén don ba Nguyén Thi H.
Chép nhan khang nghi cua Vién kiém séat nhan dan Thanh phé H6 Chi Minh.
Stra mot phan Ban an dan su so tham s6 434/2018/DS-ST ngay 24/8/2018 cua
Toa an nhan dan Quan 9, Thanh phd Ho Chi Minh.
Khong chap nhan yéu cau khai kién cia nguyén don ba Nguyén Thi H vé viéc
y&u cau dugc chia sb tién 2.641.724.100 (Hai ty sdu tram bon muwoi mot tridu bdy
tram hai mwoi bon nghin mét tram) dong la 1/2 gié tri phan tai san chung va 1/16
gia tri phan di san thira ké 1a can nha va dét tai dia chi 138 (s6 cii 108) duong 475,
T6 19, Khu phé 5, phuong Phude Long B, Quan 9, Thanh phdé H6 Chi Minh.
Khong chip nhan yéu cau doc lap cua 6ng Hia Vin Hung, 6ng Htia Vian
Bich, ong Hira Vian Son, ba Hira Thi Kim Phuong, ba Hta Thi Anh Dao vé viéc
yéu cau duoc chia sb tién mdi ngudi 1a 155.395.535 (M4t tram ndm muoi lam triéu
ba tram chin muwoi ldm nghin ndm tram ba mwoi lam) dong 1a 1/16 gié tri phan di
san thira ké 1a can nha va dat tai dia chi 138 (s6 cii 108) duong 475, T6 19, Khu
phd 5, phudng Phude Long B, Quan 9, Thanh phé HO Chi Minh.
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2. V& &n phi dan sy so tham:

- Nguyén don ba Nguyén Thi H duoc mién an phi dan su so tham. Hoan lai cho
ba Nguyén Thi H sé tién tam tng an phi 1a 18.650.000 (Muwoi tAm triéu sdu tram
nam muroi nghin) ddng ma ba H da nop theo bién lai sé6 AC/2014/0008734, ngay
10/01/2017 ciia Chi cuc Thi hanh an dan sy Quan 9, Thanh phé H6 Chi Minh.

- Ong Htra Vian Hung phai chiu an phi dan sy so tham 1a 300.000 (Ba trdm
nghin) dong, duoc trir vao sé tién tam wng &n phi ma éng Hung da nop theo bién lai
s6 AA/2016/0004180, ngay 16/3/2018 cua Chi cuc Thi hanh &n dan sy Quan 9,
Thanh phé H6 Chi Minh; hoan lai cho 6ng Hing s tién 3.584.884 (Ba triéu ndm
trdm tdm muoi bon nghin tam tram tdm muoi bon) dong.

- Ong Hra Van Bich phai chiu &n phi dan sy so tham [a 300.000 (Ba trdm
nghin) déng, dugc trir vao s6 tién tam tng an phi ma ong Bich da nop theo bién lai
sé6 AA/2016/0004177, ngay 16/3/2018 cua Chi cuc Thi hanh 4n dan sy Quan 9,
Thanh pho Ho Chi Minh; hoan lai cho 6ng Bich s tién 3.584.884 (Ba triéu ndam
trdm tam muwoi bon nghin tam tram tam muoi bon) dong.

- Ong Haa Van Son phai chiu an phi dan sy so tham 1a 300.000 (Ba tram
nghin) dong, duoc trir vao so tién tam tng an phi ma 6ng Son da nop theo bién lai s6
AA/2016/0004181, ngay 16/3/2018 cua Chi cuc Thi hanh &n dan sy Quan 9, Thanh
phé H6 Chi Minh; hoan lai cho ong Son s tién 3.584.884 (Ba triéu nam trdam tim
muoi bon nghin tam trdm tdm muwoi bon) ddng.

- Ba Hta Thi Kim Phuong phai chiu an phi dan sy so tham l1a 300.000 (Ba
tram nghin) dong, dugc trir vao so tién tam Gng an phi ma ba Phuong da ndp theo
bién lai s6 AA/2016/0004179, ngdy 16/3/2018 cua Chi cuc Thi hanh &n dan su
Quan 9, Thanh phé H& Chi Minh; hoan lai cho ba Phuong sé tién 3.584.884 (Ba
triéu nam trdm tam muwoi bon nghin tém tram tam mwoi bon) dong.

- Ba Htra Thi Anh Pao phai chiju an phi dan sy so tham 1a 300.000 (Ba trdm
nghin) dong, duoc trir vao so tién tam tng an phi ma ba Pao da nop theo bién lai
s6 AA/2016/0004178, ngay 16/3/2018 cua Chi cuc Thi hanh an dan sy Quan 9,
Thanh phé H5 Chi Minh; hoan lai cho ba Pao sb tién 3.584.884 (Ba triéu nam tram
tam muwoi bon nghin tam tram tdm muoi bon) dong.

3. V& &n phi dan sy phlc tham:

- Ba Nguyén Thi H khdng phai chiu an phi dan su phic tham. Hoan lai cho ba
Nguyén Thi H sé tién tam @ng &n phi 12 300.000 (Ba trdm nghin) d6ng ma ba H da
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nop theo bién lai s6 AA/2017/0039698, ngay 18/9/2018 cua Chi cuc Thi hanh &n
dan su Quan 9, Thanh phé H5 Chi Minh.

Ban an phc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai Tp.HCM,;

- Vién kién sat nhan dan Tp.HCM;

- Cuc THADS Tp.HCM;

- Chi cuc THADS Quan 9, Tp.HCM,;

- Toa an nhan dan Quéan 9, Tp.HCM;

- Céc duong sy (dé thi hanh);

- Luu: VT, hd so vu &n. (30).

Lam Thi Thu Lan
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