TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HA NOI Doc 1ap - Tu do - Hanh phiic

Bén 4n sb: 247/2024/KDTM -PT
Ngay: 17/09/2024
V/v - Tranh chdp hop dong tin dung

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phéan Hpi dong xét xir phiic thim gom c6:

Théam phdn - Chii toa phién toa: Ba Lé Thuy Linh.

Cdc Tham phan: Ba Mai Van Anh

Ba Tran Thi Thanh Thao
- Thuw ky phién toa: Ba Lé Thi Thuy Duong 1a Thu ky Toa an nhan dan Thanh phé Ha
No6i

- Dai di¢n Vién kiém sdt nhin din Thanh phé Ha Néi tham gia phién toa: Ba Pao

Thi Mai Phuong - Kiém sét vién.

Trong cic ngdy 16 va 17/09/2024 tai Tru s& Toa 4n nhan dan Thanh phd Ha Noi xét
Xt phuc tham cong khai vy 4n Kinh doanh thuwong mai thy 1y s6: 147/2024/TLPT-KDTM
ngay 04 thang 07 niam 2024 vé tranh chap hop ddng tin dung do ban an Kinh doanh thuong
mai so tham s6 74/2023/KDTM-ST ngay 24 thang 11 niam 2023 ciia Toa an nhan din quan
Ha Pong, thanh phé Ha Noi bi khang céo theo Quyét dinh dua vu 4n ra xét xtr phiic tham s6:
496/2024/Qb-PT ngay 07 thang 08 nam 2024 gitra cac duong su:

- Nguyén don: Ngan hang TMCP V1.
Dia chi: S6 HL, phuong L, quan D, thanh phé Ha Noi.

Nguoi dai dién theo ty quyén: Ong Nguyén Pirc L va ba Trinh Thi T theo vin ban uy
quyén s6 1669/2024 ngay 06/9/2024. Ba T c6 mat.

- Bi domn: Cong ty TNHH T5.

bia chi: L6 B, cum C, phuong Y, quan H, thanh phé Ha Noi.

Nguoi dai dién theo phap luét: Ong Tran Vin T1 - Giam dbc; c6 mat.

- Ngudi ¢6 quyén loi, nghia vu lién quan:

1. Ong Nguyén Qudc D, sinh nim 1967; c6 mit.

2. Ba Tran Thi Thanh H, sinh nim 1973; Véng mat.

3. Anh Nguyén Quéc D, sinh nim 1997; ving mit.

4. Chau Nguyén Minh A, sinh nim 2007; vang mit.

Tra tai: S6 nha I, phd L, to dan phd G, phudng Q, quan H, thanh phd Ha Nbi.
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- Ngudi bao vé quyén va lgi ich hop phap cia ong Nguyén Quédc D: Ong Nguyén
Vian T2 - Luat su Van phong L2 - Poan luat su thanh pho H. Pia chi: X6m B, thon H, xa H,
huyén Q, Ha No6i; c6 mat.

NOI DUNG VU AN

Theo don khdi kién va cdc 1oi khai trong qud trinh gidgi quyét vu dn, nguyén don trinh
bay:

Ngay 22/03/2013 Ngan hang TMCP V1 (viét tit 1a Ngan hang V1) va Cong ty TNHH
T5 (viét tit 1a Cong ty T5) ky Hop dong tin dung s6 LD1303700496 va cac Phu luc hop dong
s 01/PLHD ngay 28/03/2013; Phu luc hop ddng s6 01/PLHD ngay 31/12/2013. Theo d6, Cong
ty T5 vay ctia Ngan hang V1 sb tién 5.097.067.676 dong (Nam t, khéng tram chin muwoi bay
triéu, khong tram sdu muwroi bay nghin, sdu tram bay muwoi sdu dong). Muc dich vay: Tat toan
khoan vay cuia Cong ty TNHH T5 tai Ngan hang V1. Thoi han vay: Tir ngay 22/03/2013 dén
ngay 09/01/2019. Lai suat trong han: 13,95%/nim, diéu chinh 03 thang/01 1an, bang 1ai suat
tiét kiém VND ky han 12 thang bic thang thdp nhit cia bén Ngan hang ap dung tai thoi diém
diéu chinh cong bién dd 2,75%/nam. Lai suat no qua han bang 15 0% lai suat trong han. Thoi
han tra ng: tra goc 03 thang/lan vao ngay 22 hang thang. V6i no goc dén ngay 22/ 12/2013
dugc gia han tra ng mot lan vao ngay 25/01/2014. Déi v6i ng gbe dén ngay 09/01/2019 s tién
ng géc ma bén vay phai tra mdi ky 1a 212.300.000 dong, riéng ky cudi cung tra 214.167.676
dong. No 14i tra theo dinh ky 01 thang/lan vao ngay 22 hang thang. Ky tra ng 1ai dau tién vao
ngay 22/04/2013. Riéng d6i véi cac ky tra no 13i tinh dén hét ngay 22/12/2013 duoc gia han
tra ng mot 1an vao ngay 25/01/2014.

Ngan hang di giai ngan so tién sb tién 5.097.067.676 dong cho cong ty T5 theo khé
udc nhan ng s6 01 ngay 22/03/2013.

Tai san bdo dam cho khoan vay la: Nha dét tai thura s6 312, to ban dd 11; dia chi: sb L,
phé L, phuong Q, quan H, Ha Noi; Gidy ching nhan quyén sir dung dat quyén sé hiru nha ¢
va tai san khac gan lién v6i dat s6 BA 864487, s6 vao so cép GCN 00075 do UBND quén H,
Thanh pho Ha No6i cap ngay 31/5/2010 mang tén 6ng Nguyén Qubc D va ba Tran Thi Thanh
H. Hop ddng thé chip quyén sur dung dat s6 cong ching 332/2013 quyén s6 01/2013 ngay
25/3/2013 va phu luc Hop dong s6 01 ngay 27/4/2013, l1ap tai Vian phong C - Thanh phé Ha
Noi. Pang ky thé chdp ngay 25/3/2013 tai Vin phong ding ky quyén st dung dat H, Ha Noi.

Qua trinh thue hién hop ddng: Cong ty TS5 di vi pham nghia vu thanh toan, dan dén
khoan vay da bi chuyén ng qué han tir ngay 23/01/2014. Lai trong han hién 4p dung v6i khodn
vay la 7,65%/mam, 1ai qué han hi¢n ap dung l1a 11,48%/nam.

Tinh dén hét ngay 24/11/2023, Cong ty T5 da thanh toan tra Ngan hang V1 s6 tién 1a
1.079.533.685 dong (mot ty, khong tram bdy chin triéu, ndm trdm ba ba nghin, sdu tram tdm
lam dong). Trong d6: tra no gdc 636.900.000 ddng (sdu tram ba sdu triéu chin tram nghin
dong), tra no 13i 442.633.685 dong (bon tram bon hai triéu, sdu tram ba ba nghin, sdu tram
tam ldm dong). SO tién Coéng ty TS5 con ng Ngan hang V1 theo Hop ddng tin dung sb
LD1303700496 ngay 22/03/2013 va cac phu luc hop dong, khé uéc nhin ng kém theo 1a
11.146.413.564 d6ng (muoi mot ty, mot tram bén sdu triéu, bén tram mwoi ba nghin, ndm tram
sdu tr dong). Trong d6: No gdc 4.672.467.676 dong (bon ty sdu tram bay hai triéu, bon tram
sdu bay nghin, sdu tram bdy sdu dong); no 131 6.473.945.888 dong (sdu ty bon tram bdy ba
triéu, chin tram bon lam nghin, tam tram tdm tam déng).

Dén nay, Ngan hang V1 yéu cau:
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- Budc Cong ty T5 phai thanh toan cho Ngan hang V1 toan bo sb tién no gbc, no 14
theo Hop ddng tin dung sb LD1303700496 ngay 22/03/2013, phu luc hop ddng va Khé uéc
nhan no kém theo, sb liéu tinh dén hét ngay 24/11/2023 1a 11.146.413.564 ddng (muwoi mét 7,
mot tram bon sdu triéu, bon tram muwoi ba nghin, ndm tram sdu tw dong). Trong d6: No gdc
4.672.467.676 ddong (bon ty sdu tram bdy hai triéu, bon tram sdu bay nghin, sdu tram bdy sdu
dong); no 13i 6.473.945.888 ddng (sdu 1y bon tram bay ba triéu, chin tram bén lam nghin, tdm
trdm tdm tam dong).

~ -Va s6 tién 14i phat sinh trén s6 ng gbc theo Hop déqg tin dung, Phu luc hop déng va
khé udc nhan ng hai bén da ky két tir ngay 25/11/2023 cho dén ngay Cong ty TS5 thuc té thanh
toan hét cac khoan ng cho Ngéan hang V1.

- Trudng hop Cong ty T5 khong thanh toan duoc s6 ng trén cho Ngan hang V1 thi dé
nghi Toa an tuyén Ngan hang V1 c6 quyén yéu cau co quan Thi hanh 4n ké bién, phat mai tai
san bao dam dé thu hdi ng ddi v6i: Nha dat tai thira s6 312, td ban dd 11; dia chi: s6 I, phd L,
phuong Q, quan H, Ha Noi; Gidy ching nhan quyén sir dung dat quyén sé hitu nha & va tai san
khac gin lién v6i dat sé BA 864487, s6 vao s6 cap GCN 00075 do UBND quan H, Thanh ph
Ha Noi cdp ngay 31/5/2010 mang tén 6ng Nguyén Quédc D va ba Tran Thi Thanh H.

- Truong hop sau khi xur Iy tai san thé chap khong du thanh toan khoan ng cua Cong ty

T5 thi Cong ty T5 phai c6 nghia vu tiép tuc tra sd tién con no cho Ngan hang V1 cho dén khi
thanh toan hét toan bo sb tién con no.

Bi don do ong Tran Yan T1 — giam déc cong ty TS va ngwoi co quyé;n loi nghia vu
lién quan la ong Nguyen Quoc D trinh bay:

Cong ty TNHH T5 va 6ng Nguyén Qubc D xac nhan viéc ky két hop dong tin dung va
Hop dong thé chap khoan vay nhu Ngan hang da trinh bay.

DPén nay Ngan hang khoi kién, Cong ty T5 va ong D deé ' nghi dugc nop tra 3.000.000.000

ddng (ba ty dong) tién gbc dé giai chip tai san thé chap. S6 tién ng con lai xin chuyén vao
khoan no cia Cong Ty TS5, Cong ty T5 s€ co6 trach nhiém thanh todn tra Ngan hang.

Déi voi nhitng ngudi co quyén loi nghia vy lién quan khac: Toa an da triéu tap nhung
khong dén Toa an 1am viéc, khong c6 ¥ kién giri Toa an.

Tai ban 4n Kinh doanh thwong mai so thim sé 74/2023/KDTM-ST ngay 24/11/2023,
Toa 4n nhan dan quan Ha Bong, thanh pho Ha Noi da quyét dinh:

1. Chap nhan yéu cau khai kién ctia Ngan hang TMCP V1 (Ngan hang V1).

2. Bugc Cong ty TNHH TS5 c¢6 trach nhiém thanh toan tra Ngan hang TMCP V1 (Ngan
hang V1):

- Toan bg so tién goc va 1ai Cong ty TNHH T5 con no Ngan hang TMCP V1 (Ngan
hang V1) cho dén hét ngay 24/11/2023 la 11.146.413.564 dong (muwoi mot ty, mot tram bon
sau triéu, bon tram mwoi ba nghin, nam tram sau tw dong). Bao gom: ng goc 4.672.467.676
dong (bon ty sau tram bay hai triéu, bon tram sau bay ngan, sau tram bay sau dong); ng lai
6.473.945.888 dong (sdu ty bon tram bay ba triéu, chin tram bon lam ngan, tam tram tam tam
dong).

- Khoan no 13i phat sinh ké tir ngay 25/11/2023 cho dén khi Cong ty TNHH T5 thanh
todn xong khoan ng.

Theo Hop dong tin dung s6 LD1303700496 ngay 22/03/2013, phu luc Hop dong va khé
udc nhan ng hai bén da ky ket.
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2.1 Truong hop Cong ty TNHH T5 khong tra duge khoan tién tai muc 2 néu trén thi
Ngan hang TMCP V1 (Ngan hang V1) ¢6 quyén dé nghi Co quan thi hanh an co thAm quyen
tién hanh phat mai tai san the chép dé thu hoi ng ddi Vol Quyen st dung dat va tai san gin lién
v6i dat tai thira dat thura s6 312, to ban do 11; dia chi s6 I, phd L, phuong Q, quan H, Ha Noi;
Gidy ching nhén quyen str dung dat quyén s¢ hitu nha & va tai san khac gin hen v6i dat sd BA
864487, s6 vao s6 ciAp GCN 00075 do UBND quan H, Thanh phé Ha Noi cip ngay 31/5/2010
mang tén 6ng Nguyén Quédc D va ba Tran Thi Thanh H.

2.2 Truong hop Cong ty TNHH T5 tra duge khoan no ghi tai myc 2 néu trén thi Ngén
hang TMCP V1 (Ngan hang V1) c6 trach nhiém lam thu tuc giai chap ngay theo quy dinh ctia
phap luat.

2.3 Truong hop sau khi phat mai tai san thé chap, s0 tién phat mai khong di thanh toan
cho khoan vay dugc bado dam thi Cong ty TNHH T5 c6 nghia vu ti€p tuc tra so tién con ng cho
Ngan hang TMCP V1 (Ngan hang V1) d¢n khi thanh toan hét toan b so tién con ng.

2.4 Truong hop s6 tién phat mai tai san thé chap c6 gia tri 16n hon s6 tién Cong ty TNHH
T5 con ng Ngan hang TMCP V1 (Ngan hang V1) thi so tién con lai sau khi thanh toan khoan
vay duoc trd cho nguoi thé chap tai san.

Ngoai ra ban &n con quyét dinh vé an phi va quyén khang cdo ctia cac duong su.

~ Khong dong y v6i ban én so tham, ngdy 6/12/2023 Cong ty TNHH T5 va ong Nguyén
Qudc D, ba Tran Thi Thanh H khang cao dé nghi huy ban an so tham véi ndi dung:

1- GCNQSD dat tai dia chi s6 L pho L, phuong Q, quan H, Ha Noi duoc cap trai phap
luat nén can huy bo vai Iy do ngudn gbe dat do bd me ong D dé lai, cac cu mat khong dé lai di
chac nhung 6ng D da tu y ké khai va hoan thanh thu tuc cap GCN mang tén dng Nguyén Quoc
D va vo Tran Thi Thanh H. Ba Nguyen Thi T3 (la chi gai 6ng D) da khleu nai vi¢c lam s6 do
ra Tod 4n yéu cau huy GCNQSD dét. Do d6 tai san dang tranh chip vé s hitu nén khong duoc
thé chap vay.

2- Hop dong thé chap khong duogc cac thanh vién trong cong ty biét nén khong co gia
tri phap ly.

3 - Tai san thé chép da duoc nguyén don rat yéu cau dé nghi xir Iy, da dugce Toa an dinh
chi trong ban an s6 97/2019/KDTM-ST ngay 29/8/20 19 xac dinh 6ng Nguyen Quéc D, ba Tran
Thi Thanh H va anh Nguyen Quéc b khong con quyen loi gi lién quan dén viéc giai quyét vu
an nira. Nay Toa 4n so tham lai dua ra xét xir va chap nhan xur 1y tai san 13 trai phép luat.

4 - Khong dua anh chi em 6ng D tham gia t6 tung lam anh hudng quyén va loi ich hop
phap cua ho. Toa an khong tham dinh tai san va lam vi¢c v6i nhitng nguoi 1a dong s¢ hiru vé
QSD dat.

5 - Ong Nguyén Quédc N 13 anh trai 6ng D dang ¢ CHLB Dirc nén thAm quyén giai quyét
thuoc TAND cap tinh. Toa 4n quan H xét xtr 1a trai tham quyén.

6 - Phién toa md& 1an 2, nguoi dai dién theo phéap luat ciia Cong ty T5 va ong D bj sot
dang diéu trj tai bénh vién va c6 lam don xin hodn phién toa giri kém bénh an nhung thim phan
khong nhan ma hudng dan ra nop tai van thu. Viéc khong tiép nhéan don dé xem xét hodn phién
toa vi 1y do bat kha khang 13 vi pham nghiém trong phap luat, tude boé quyén duoc tham dy
phién toa cua duong sy.

7 — Xac dinh an phi khong dlng.

_ Luitsw Nguyén Vin T2 béo vé quyén va loi ich hop phap ciia ong D phat biéu quan
diém:
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- GCNQSD dat cap cho 6ng D v6 hiéu nhung Toa an quin H van xac dinh 1am cin ct
giail quyet vu an
- Hop ddng thé chép khong dugc cac thanh vién trong cong ty biét va dong y bai viée
vay von phai dugc Ho1 dong thanh vién chap nhan.

- Tai san thé chép trai phap luat di duoc nguyén don rut yéu cau dé nghi xtr Iy , dugc Toa dinh
chi nhung lai dugc dua ra xét xur 1a trai phap luat

- Khong dua cac ong ba Nguyen Thi T3, Nguyen Quoc V, Nguyén Qudc N 1a ddng s hitu
QSD dit va tai san gan lién v6i dat tham gia t6 tung. Ong D, ba H chi c6 quyén quan ly, sir
dung, khong c6 quyén dinh doat.

- Khong thyc hién tham dinh tai san va lam viéc voi cac anh chi em 6ng D.

- Toa 4n so tham thu 1y va xét xir khong dung thAm quyén do 6ng Nguyén Qudc N dinh cu ¢
nudce ngoai nén khong thudc tham quyén cuia TAND cép huyén.

- An phi khong dting quy dinh ctia phéap luat.
Pai dién Vién kiém sat nhan dan thanh phé Ha Ngi phat biéu quan diém:

Vé thii tuc t6 tung: Toa an nhan dan Thanh ph Ha Ngi tién hanh thu 1y va giai quyét
vu an ding quy dinh ctia Bo luét to tung dan su.

V& viéc tudn theo phap luit td tung cua tham phan, HDXX va viéc chap hanh phap luat cua
nguyén don, bi don va ong D ding qui dinh B luat t6 tung dan su.

Vé ndi dung: Pon khang cdo ctia bi don va nguoi cé quyén loi nghia vu lién quan trong
thot han va hop €.

Hop d6ng tin dung va hop dong thé chip duoc cac bén ky két trén co sO tu nguyén, muyc
dich va noi dung cua hop dong phu hop quy dinh cua phap luat. S6 du no gdc duge ong T1 xéac
nhan va Ngan hang ap dung 1ai suat cho vay co sy diéu chinh nhu thoa thuén trong hop dong
tin dung pht hop quy dinh cta phap luat. An so thim chép nhan s6 ng gbc va no 1di 1a ¢6 cin
cu.

Tai san thé chip da duoc cong chimg va dang ky giao dich bao dam nén Hop dong thé
chap co hiu lyc. Theo Khoan 1 Di€u 2 cua Hop dong theé chap quy dinh moi cong trinh, tai
san khac dugc cai tao, xay dyng gan lién voi Tai san thé chap déu thude Tai san theé chap va
déu bao dam cho cac nghia vu cua Cong ty TS5 tai tat ca Hop dong tin dung. Do d6 Toa an cap
so tham chap nhan xir 1y nha dat la c6 can ctr.

Y kiér} cua nguoi khé}ng cdo vé viéc tai san thé chép la tai san duoc :[hl‘Ia ké, chua phan
chia, GCN cap sai nhung dén nay khong c6 van ban nao xac dinh GCN cap khong dling nén
khong c6 co s chap nhan.

Y kién cua bj don vé yéu cau khoi kién clia nguyén don da bi dinh chi tai ban an trude
nén khong dugc xem xét lai. Theo quy dinh tai di€éu 217 Bo luat t6 tung dan sy, nguyén don
dugc quyén khoi kién lai vu an trong truong hop rat don khoi kién. Do d6 Ngan hang duoc
quyén khoi kién 1a dung quy dinh.

Ba H (vo ong D) l1a nguoi khang céo‘véng mit 1an thir 2 khong c6 1y do nén khang céo
cua ba H dugc dinh chi theo quy dinh tai diéu 296 B0 luat to tung dan su

P& nghi HDXX 4p dung khoan 1 di¢u 308, Nghi quyét 326/2014 cua Uy ban Thuong
vu Quoc hoi

- Khong chap nhan khang céo cua Cong ty T5 va 6ng Nguyén Qudc D
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- Dinh chi xét xir phuc tham d6i véi yéu cau khang céo cua ba Tran Thi Thanh H.
- Giir nguyén ban 4n so tham cia TAND quan Ha Pong
- An phi xur 1y theo quy dinh.

NHAN DINH CUA TOA AN:

Can cit vao tai liéu, ching cir da drgc kiém tra, xem xét tai phién toa, két qua viéc tranh
tung tai phién toa, y kién cia kiém sdt vién, cdc quy dinh ciia phdp ludt, Hoi dong xét xir nhdn
dinh:

[1]. V& viéc ving mit cua duong su: Phién toa duge md 1an thi hai, Toa 4n d triéu tap
hop 1¢ do61 véi cac duong su. Ba Tran Thi Thanh H vang mat khong c6 1y do. Can cur diéu 296
cua B0 luat to tung dan sy, HDXX dinh chi d61 vdi yéu cau khang cao cua ba H.

[2]. Xét yéu cau khang cdo vé viéc xét xir ving mit bi don va éng D, ba H tai cdp
so' tham.

Ngay 24/11/2023 TAND quan Ha Péng mé phién toa xét xtr 1an 2. Tai phién toa, ong
Tran Vin T1 1 nguoi dai dién theo phap luat cua bi don ving mit va c6 don xin hodn phién
toa voi 1y do dang bi 6m, sot khong dam bao strc khoé tham gia phién toa. Tuy nhién ngoai
don xin hoan phién toa, ong T1 khong cung cap tai liéu nao khac chimg minh vé viéc bi 6m,
s6t nay. Do d6 khong c6 can ctir xac dinh viéc Véng mat cua bi don thudc truong hop bat kha
khang. Vi vay HDXX tién hanh xét xir ving mit bi don 1a dung quy dinh.

Ba Tran Thi Thanh H ciing gtri don xin hodn phién toa vai 1y do chong ba 1 6ng Nguyén
Quéc D hién dang nam vién do sdt cao nén ba phai lam thu tuc va cham s6c¢ cho 6ng D. Theo
h6 so kham bénh ndp kém theo don ctia ba H cho thdy vao lac 9h56° ngay 24/11/2023 Phong
kham tu nguyén — Bénh vién P1 ¢ thim kham cho 6ng Nguyén Quédc D véi chan doan TD
S6t virus va chi dinh 1am xét nghiém. Két qua xét nghiém cam A, B déu 4m tinh va khong thé
hién nhiét do cua ong D khi chan doan st virus. Pén 11h17° phong kham tra két qua xét
nghiém va bac sy khong két luan ong D phai nam vién diéu tri. Do d6 1y do xin hodn phién toa
ctia ba H do ong D nam vién phai cham soc khong duoc chap nhan.

Do khong xac dinh viéc vang mit cta 6ng D tai phién toa thudc truong hop bat kha
khang boi 6ng vao kham ty nguyén, khong thé hién nhiét do sét trong hd so kham bénh, béac
sy ghi chan doan st 1a theo 161 khai cua bénh nhan. Do d6 khong co6 co s6 dé xac dinh viéc
vang mit ctia 6ng D 1a do 6m, sbt. Vi vay Toa an cap so thim tién hanh xét x(r ving mit 6ng
D 1a phu hop quy dinh tai diéu 296 B0 luat td tung dan su.

Vé viéc Tham phan cip so tham khong nhan don xin hodn phién toa cta bi don va ba
H tai phién toa ma y€u cau ndp tai van thu co quan la khong ding boi day la truong hop phai
xu ly tai phién toa. Hb so thé hién thAm phan nhan don lac 16h10° do van thu co quan chuyen
sau khi két thuc phién toa. O day vin thu co quan nhan don thi phai chuyén ngay cho tham
phan dé xt 1y, khong thé két thuc phién toa méi chuyén don. Thu tuc nady TAND quin Ha
Dong phai nghiém tuc rat kinh nghiém.

[3]. V& xac dinh tw cach tham gia t6 tung ciia ciia dng Nguyén Qudc N:

Sau khi thu 1y vu 4n theo trinh tu phuc tham, TAND thanh phd Ha Noi nhan dugc don
cua bi don, 6ng D, ba H, luat su T2, nguoi dai dién theo uy quyen ctia 6ng Nguyén Quoc N
(ba Nguyén ThiBich L1) dé nghi Toa an dua 6 ong Nguyén Qudc N (anh trai dng Nguyen Quéc
D) tham gia t tung voi Iy do: Sau khi bé me mat, cac anh em trong gia dinh thong nhit phan
chia nha dit tai | L cho ong Nguyén Qudc D st dung mdt phan, 6ng Nguyén Quoc N str dung
mot phan. Ong N di lam an & DPtrc nén phan cua ong N nhd 6ng D trong coi ho. Ong N xuét
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trinh bién ban hop gia dinh ngay 26/8/2013 v6i noi dung: nam 2010 do diéu kién éng Nguyén
Quéc N di vang nén gia dinh thong nhat dé cho 6 ong Nguyén Quéc D va ba Tran Thi Thanh H
(vo 6ng D) dimg tén lam thi tuc cdp GCNOSD dat va da dwoc UBND quan H cap GCN s6
BA864487 ngay 31/5/2010. Hom nay ching toi tién hanh hop gia dinh dé thong nhat phén chia
lai OSD ddt cho cdc ong Nguyén Qudc N va Nguyén Qubc D méi nguoi sir dung dién tich
54,2m2 (ti cdn cu thé ghi trong bien ban). Can ctr bi€n ban hop nay, ong N xac dinh c6 quyén
loi lién quan dén nha dit nén phai dugc tham gia t6 tung.

HDXX thiy réng Theo he so cAp GCN, ngay 11/12/2009 ong Nguyén Quéc D ¢6 don
Xin cap GCNQSD dat thira dat s6 312 t ban dd sb 11 dja chi I L, phuong Q, quan H, Ha Nbi,
ngudn goc st dung: nhén ting cho. Nop kém hd so 12 bién ban hop gia dinh ngay 4/11/2007 —
04 anh chi em la cac 6ng/ba Nguyen Thi T3, Nguyén Qudc V, Nguyen Quéc N, Nguyen Quoc
D déu thong nhit chuyén QSD dat cho 6ng D. Bién ban c6 sy chimg kién cua 6ng Nguyén Tién
K & phd L va 6ng Dam Qudc T4 1a Trudng khu phd 5. Pugc UBND phuong Q xac nhin ngdy
7/11/2007.

Ngay 31/5/2010 UBND quén H da eép Gidy ching nhén quyen sir dung dat quyén so
hiru nha ¢ va tai san khac gan lién vdi dat so BA 864487, s6 vao s6 cap GCN 00075 mang tén
ong Nguyén Quoéc D va ba Tran Thi Thanh H.

Ngay 25/3/2013 ong D va ba H da ky Hop dong thé chap so cong chimg 332/2013 tai
Vin phong C. Tai san thé chap 1a toan bd QSD dat va tai san gan lién v6i dat dam bao cho
khoan vay cua Cong ty T5.

Ttr sau khi ong D, ba H duoc cdp GCN lan dau nim 2010, Co quan nha nuée ciing chua
c6 quyét dinh nao vé viéc huy/thay d6i/diéu chinh GCN nay. Do d6 moi thoa thuén trong gia
dinh vé viéc thay d6i chu s dung dat déu khong co gia tri. Mat khac bién ban hop ngay
26/8/2013 lap sau khi 6ng D d3 mang tai san thé chdp Ngan hang nén moi thoa thuén lic nay
phai dugc su ddng ¥ cuia Ngan hang. Theo bién ban hop ngay 26/8/2013, éng N di biét viéc
cap gidy mang tén 6ng D, ba H nhung khong dé nghi huy bé. Nam 2017 ba Nguyén Thi T3
(chi 6ng D) c6 1am don dé nghj huy GCN nhung sau d6 ba rit don nén TAND Thanh phd Ha
Noi di ra quyét dinh dinh chi gidi quyét vu an hanh chinh s6 156/2022/QDST-ST ngay
25/8/2022. Nhu vy dén nay thira dt tai | L van dugc nha nudc cong nhan QSD dat mang tén
ong D, ba H. Vi vay Toa an khong xac dinh 6ng N la nguoi c6 quyén loi, nghia vu lién quan
trong vu an. Trudng hop 6ng N ¢6 tranh chip v6i ong D vé quyén loi cia minh thi ¢6 quyén
khoi kién bang vu an khéc.

[4]. V& thAm quyén gidi quyét: Do khong xac dinh 6ng Nguyén Quoc N tham gia t6
tung nén TAND quéan Ha Dong giai quyét theo trinh tu so thAm 14 dung tham quyén duogc quy
dinh tai diéu 35 B0 luat tb tung dan su.

[5]. V& Quyén khéi kién lai vu an:

Nam 2013 Ngan hang V1 va Cong ty T5 ky 03 Hop dong tin dung han mirc bao g@)mg
Hop dong s6 LD1303700496 ngay 22/3/2013 (viét tat la hop dong 496), Hop dong so6
LD1303700497 ngay 22/3/2013 (viét tat 1a hop dong 497), Hop dong s6 270413-757740-01-
SME ngay 27/4/2013 (viét tat la hop dong 413). Theo d6 Ngan hang cho Céng ty T5 vay von
phuc vu san xuat kinh doanh. Ngén hang V1 da giai ngan cho Coéng ty T5 19.097.067.676
dong theo cac khé udc nhan ng.

Tai san bao dam ctia 03 Hop dong tin dung néu trén gdm:

- Cong trinh Gara 6 t6 T6 bao g6m nha xudng stra chita 6 t6 va nha vin phong gan lién

voi dat tai to ban do so 00, dién tich 1.865m? cum C, x4 Y, thi xa H, tinh Ha Ty (nay 1a 16 B,

7


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Thanh%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201973
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20H%C3%A0%20%C4%90%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%2097%20L%C3%BD%20T%E1%BB%B1%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%20Quang%20Trung,%20qu%E1%BA%ADn%20H%C3%A0%20%C4%90%C3%B4ng,%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Vi%E1%BB%87t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Ti%E1%BA%BFn%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20ph%E1%BB%91%20L%C3%BD%20T%E1%BB%B1%20Tr%E1%BB%8Dng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%C3%A0m%20Qu%E1%BB%91c%20T%E1%BB%8Bch
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20Quang%20Trung
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20H%C3%A0%20%C4%90%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20D%C3%A2n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201967
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Thanh%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201973
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20c%C3%B4ng%20ch%E1%BB%A9ng%20Kinh%20%C4%90%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C6%B0%E1%BB%9Dng%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20T%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%2097%20L%C3%BD%20T%E1%BB%B1%20Tr%E1%BB%8Dng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C3%A2n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Qu%E1%BB%91c%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20VPBank
https://trolyao.toaan.gov.vn/l%20link/o%20VPBank
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C6%B0%E1%BB%9Dng%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C6%B0%E1%BB%9Dng%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20VPBank
https://trolyao.toaan.gov.vn/l%20link/o%20VPBank
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Tr%C6%B0%E1%BB%9Dng%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20Gara%20%C3%B4%20t%C3%B4%20Tr%C6%B0%E1%BB%9Dng%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20c%E1%BB%A5m%20c%C3%B4ng%20nghi%E1%BB%87p%20Y%C3%AAn%20Ngh%C4%A9a,%20x%C3%A3%20Y%C3%AAn%20Ngh%C4%A9a,%20th%E1%BB%8B%20x%C3%A3%20H%C3%A0%20%C4%90%C3%B4ng,%20t%E1%BB%89nh%20H%C3%A0%20T%C3%A2y%20(nay%20l%C3%A0%20l%C3%B4%2024,%20c%E1%BB%A5m%20c%C3%B4ng%20nghi%E1%BB%87p%20Y%C3%AAn%20Ngh%C4%A9a,%20ph%C6%B0%E1%BB%9Dng%20Y%C3%AAn%20Ngh%C4%A9a,%20qu%E1%BA%ADn%20H%C3%A0%20%C4%90%C3%B4ng,%20TP.%20H%C3%A0%20N%E1%BB%99i

cum C, phudng Y, quan H, TP .) theo Hop dong thé chap sb 333/2013 ngay 25/3/2013 giita
Ngan hang va Cong ty T5.

- QSD dat, quyén so hitu nha & va tai san khac gan lién v6i dat tai thira s 312 to ban
dd s 11, djachi I L, phuong Q, quan H, Ha Noi thudc quyén s& hitu va sir dung cua ong
Nguyén Qudc D va ba Tran Thi Thanh H theo Hop dong thé chip sb 332/2013 ngay 25/3/2013
gitra ong D, ba H va Ngan hang.

, Ngay 13/5/2015 nguyén don c¢6 don khoi kién dé nghi Toa an bugc Cong ty T5 tra ng
goc, ng lai cua 03 Hop dong tin dung va xur ly tai san thé chap 1a Cong trinh Gara 6 t6 T va
nha dat tai I L, phuong Q, quan H, Ha N6i mang tén 6ng Nguyén Qudc D va ba Tran Thi Thanh
H.

Ngay 6/9/2018 nguyén don rat mot phan yéu cau khoi kién, khéng yéu cau doi ng dbi
v6i Hop dong tin dung s6 LD 1303700496 ngay 22/3/2013 va rit yéu cau xu 1y tai san bao
dam 1a nha dat tai I L, phuong Q, quan H, Ha N01 mang tén vo chong ong Nguyén Quéc D.
TAND thanh phé Ha Noi da quyét dinh tai ban an s 97/2019/KDTM-PT ngay 29/8/2019,
trong d6 dinh chi d6i voi phan yéu cau khai kién da rat. Ban an nay sau d6 bi huy nhung sau
khi xét xir lai, Toa an khong giai quyét dbi véi khoan no ciia Hop dong tin dung sé LD
1303700496 ngay 22/3/2013 va xir Iy nha dat tai I L, phuong Q, quian H, Ha Noi do nguyén
don da rat va khong yéu cau giai quyét trong vu 4n nay.

Ngay 12/5/2020 Ngan hang V1 ndp lai don khoi kién, yéu cau Cong ty T5 phai tra khoan
vay theo Hop ddng tin dung s LD 1303700496 ngay 22/3/2013 va dé nghi xir 1y tai san bao
dam 1a nha dat tai [ L, phuong Q, quan H, Ha No1 mang tén vo chong ong Nguyen Quoc D.
Viéc khoi kién lai ciia Ngan hang dugc phap luat cho phép thuc hién theo quy dinh tai khoan
3 diéu 192 va diém c khoan 1 diéu 217 B6 luat té tung dan su.

Nguoi khang céo cho rang tai san thé chap di dugc nguyén don rat yéu cau dé nghi xur
ly, da dugc cong nhan trong ban 4n so tham s6 20/2018/KDTM-ST ngay 16/11/2018 va ban an
phuc tham s6 97/2019/KDTM-PT ngay 29/8/2019 déu xac dinh ong Nguyén Quéc D, ba Trén
Thi Thanh H va anh Nguyen Quéc b khoéng con quyén loi gi lién quan dén viéc giai quyét vu
an nira nhung Toa an van xem x¢ét giai quyét 1a trai luat. Y kién nay cua nguoi khang cao khong
c6 co s& chap nhan boi nguyén don dugce quyén khoi kién lai dbi véi yéu cau khai kién da rat.

[6]. vé yéu ciu doi ng d6i véi Hop dong tin dung s6 LD 1303700496 ngay 22/3/2013:
Xét thay hop dong tin dung duoc cac bén ky két trén co sd hoan toan ty nguyén, phu hop voi
quy dinh cua phap luat, vi vay xac dinh hop ddng hop phéap ¢6 hi¢u lyc thi hanh. Dén nay bi
don x4ac nhan sd tién no, khong thic méc, khong khang céo vé so tién phai tra nguyén don nhu
an so thAm xéc dinh.

Theo bang ké cua Ngan hang, bi don da thanh toan tra gbc 636.900.000 dong va 1ai trong
han 442.633.665 dong. Ngan hang V1 ap dung 1ai suat qua han tir ngay 26/1/2014 ¢6 sy diéu
chinh tang, giam dao dong tir 7,65 dén 11,25% x 150% la phu hgp thoa thuan tai Hop dong.

Nhu vay bi don con no sd tién gbe + 13i vay ctia Hop dong tin dung sé LD 1303700496
nhu an so tham quyét dinh 1a c6 can ct.

[7]. vé y kién ciia Luat sw cho rang Hop dong thé chap khong dwgc cac thanh vién
trong cong ty biét va dong y béi viéc vay von phai dwoee Hoi dong thanh vién chap nhan
nén Hop dong thé chap vé hi¢u:

Theo quy dinh cta phap luét, Hop dong thé chap duogc giao két gilta bén thé chap véi
bén nhan thé chap ma khong can phai c6 ¥ kién cta bén vay ciing nhu Hoi dong thanh vién cia
bén vay.
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Xét viée vay von cua cong ty T5 duge Ngan hang giai ngin theo Khé uéc nhan ng sd
01 ngay 22/3/2013. Phuong thuc giai ngan bang uy nhiém chi. Theo hudng dan tai diém 9 muc
IV cong vin s6 212/TANDTC-PC ngay 13/9/2019 caa Toa 4n nhan din T01 cao: Trueong hop
ho so vay khong co bién ban hop thanh vién cua Hoi dong thanh vién Vvé nji dung thong qua
hop dong vay, nhung 6 tdi liéu, chirng cir thé hién khodn tzen vay duoc chuyén vao tdi khodn
cua Cong ty, duwgc Cong ty s dung, dwoc hach toan trén so ) sdch, gidy to cia Cong ty thi dwoc
coi la Cong ty dong y véi hop dong tin dung do nguoi dai dién cua Cong ty xdc lap. Hop dong
tin dung LD 1303700496 cho du khong c6 y kién ciia Hoi dong thanh vién Cong ty nhung s6
tién duogc giai ngin bang chuyén khoan nén Céng ty di biét viéc vay vén va dong ¥ voi khoan
vay ndy. Tai san thé chip khong bit budc phai duoc su dong ¥ cua bén vay hodc Hoi dong
thanh vién cua bén vay méi dugc dem thé chip.

[8]. V@& viéc xir 1y Tai san thé chép:

~ Ngdy 25/3/2013 Ngan hang va 6ng Nguyén Quédc D, ba Tran Thi Thanh H ky hop dong
thé chap s6 cong chung: 332/2013 tai, Van phong C. Diéu 1 hgp dong cac bén thda thuén:

1. Tai san thé chap 1a toan by QSD dat theo Gidy chimg nhan s6 BA864487 do UBND
quan H cap ngay 31/5/2010 dung tén 6ng Nguyén Qudc D, ba Tran Thi Thanh H.

2. Moi cong trinh, tai san khac duogc cai tao, xay dung gan lién voi thira dat néu trén déu
thudc tai san thé chap va déu bao dam cho céc nghia vu néu tai diéu 2 Hop dong nay.

Ngay 25/3/2013 Vin phong dang ky QSD dat quan H chting nhan dang ky thé chép.

Ngay 27/4/2013 Ngan hang va bén vay, bén thé chap ky Phu luc Hop ddng thé chip
Quyen str dung dat s6 01 — ndi dung: Tai san thé chdp dam bao thyc hién toan bo nghia vy tra
ng goc, 1ai, phi...va cac nghia vu lién quan khac cua bén vay d6i voi bén Ngan hang phat sinh
tir cac hop dong tin dung (trong d6 c6 hop dong sé LD 1303700496)

Qua trinh giai quyét vu an, ngay 28/6/2021 cip so tham d3 tién hanh xem xét thim dinh
nha dat thé chép, c6 sy ching kién ctia U va canh sat khu vuc. Toa 4n di téng dat quyét dinh
xem xét tham dinh cho 6ng D, ba H (do 6ng D nhén thay) vao ngay 18/6/2021 nhung tai thoi
diém tham dinh, nha khoa cura khong co su phéi hop cua chu nha. Theo mo ta trén thura dét co
02 khéi nha: 01 nha xdy 3 tang 1 tum va 01 nha xdy cap 4. Nhitng nguoi dang & tai day gom
ong D, ba H va 02 con Nguyén Qudc B, Nguyén Minh A, ngoai ra khong c6 ai khac sinh sdng
tai day.

Ong D, ba H d3 duoc cAp GCNQSD dat nén ong ba co quyén dinh doat nha, dit theo
quy dinh cua phap luat ma khong phai hoi y kién ctia cac anh, chi em 6ng D. Viéc 6ng ba ky
thé chip dam bao khoan vay ctia Cong ty T5 1a tu nguyén. Hop dong dé dugc cong chimg va
dang ky giao dich bao dam theo ding quy dinh ctia phap luat. Tai san gan lién voi dat cung la
tai san dam bao cho khoan vay theo quy dinh tai khoan 2 diéu 1 Hop dong thé chap. Dén nay
bén vay khong tra dugc ng, tai san duge xir ly theo quy dinh cua phap luat. Khang cdo cua
ong D cho rang GCNQSD dat cap trai phap luat, tai san dang tranh chap vé s hitu nén khong
duogc thé chap vay. Tuy nhién 6ng D khong chirng minh duoc gia dinh dang khoi kién yéu cau
giai quyét tranh chdp vé quyén s& hiru nén khong chip nhan khang céo nhu ¥ kién ong trinh
bay.

[9]. V& 4n phi so thdm: Theo quy dinh cta phap luat, bén thua kién phai chiu an phi. Bi
don phai thanh toan tra khoan tién no cho nguyén don nén phai chiu 4n phi so thim. Cong ty
T5 va ong D khang cao vé viéc xac dinh an phi khong dung do tai san thé chip da dugc dinh
chi, nhung an phi dugc tiép tuc tinh 1a khong dung. Y kién nay khong phu hop boi yéu cau
khoi kién cua nguyén don dugce Toa an chip nhén.
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V& an phi phuc tham: Do khang céo khong duoc chip nhan nén Céng ty TS5 va 6ng D,
ba H phai chiu 4n phi KDTM phuc tham

Tt nhitng nhan dinh trén;
QUYET PINH

Can ctr diéu 91 Luét cac Td chuc tin dung nam 2010;

Can cu diéu 342,343, 344, 355 Bo luat dan sy 2005;

Can ct khoan 1 diéu 30, 148, 296, 308, Bo luat tb tung dan sy 2015

Can ctir Nghi dinh 163/2006/ND-CP ngay 29/12/2006; Nghi dinh 5O 83/2010/Nb-CP
ngay 23/7/2010; Nghi dinh s6 11/2012/ND-CP ngay 22/2/2012 cia Chinh phu vé giao dich
bao dam,;

Can ct diéu 27, 29 Nghi quyét 326/2016/UBTVQH14 ctua Uy ban Thuong vu Qudc
hoi;

Xur:

1. Khong chap nhan khang cdo cua Cong ty TNHH T5 va 6ng Nguyén Quéc D.

2. Pinh chi xét xtr phiic tham d6i voi yéu cau khang cdo ctia ba Tran Thi Thanh H.

3. Gift nguyén ban an Kinh doanh thuong mai SO',thélm s6 74/2023/KDTM-ST ngay
24/11/2023 ctua Toa an nhan dan quan Ha Pong, thanh pho Ha Noi.

4. V& an phi Kinh doanh thuong mai phuc tham Cong ty TNHH TS5 phai chiu 2.000.000
ddng an phi KDTM phuc tham. Puoc trir vao s tién tam tmg an phi 2.000.000 dong di ndp
theo bién lai s 0014757 ngay 12/12/2023 ciia Chi cyc Thi hanh an dan su quan Ha Péng,
thanh phd Ha Noi.

Ong Nguyén Qudc D va ba Tran Thi Thanh H mdi nguoi phai chiu 2.000.000 déng an
phi KDTM phtic thim. Pugc trir vao sb tién tam tng an phi 2.000.000 dong da ndp theo bién
lai s6 0014733, 0014735 ngay 12/12/2023 cta Chi cuc Thi hanh 4n din sy quan Ha Pong,
thanh phd Ha Noi.

Truong hop ban an duoc thi hanh an theo quy dinh tai Piéu 2 cta Luét Thi hanh an dan
su thi nguoi duoc thi hanh 4n dan sy, nguoi phai thi hanh 4n dan sy c6 quyén thoa thuan thi
hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai cac Diéu 6, 7 va 9 Luét Thi hanh 4n dan su; Thoi hiéu thi hanh 4n duoc thuc hién
theo quy dinh tai Piéu 30 ctia Luat Thi hanh an dén sy.

Ban 4n phuc thim c6 Hiéu luc phép luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND Thdnh pho Ha Nji; THAM PHAN - CHU TQA PHIEN TOA
- TAND qudn Ha Déng;
- VKSND qudn Ha Pong;
- Chi cuc THADS qudn Ha Dong;
- Duong su;
- Luu HS, VP.
Lé Thuy Linh
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