TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 593/2023/HS-PT
Ngay: 13/12/2023

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gom cé:
Thdm phan - Chii toa phién toa: ~ Ong Tran Dirc Kién

Cdc tham phén: ong N‘guyén Chi Cong
ba Tran Thi Kim Lién

- Thuw ky phién toa: ba Duong Thi Tuyét Trinh, Tham tra vién Toa 4n
nhan dan cap cao tai ba Nang.

- Pgi dign Vign kiém sdt nhan dan cap cao tgi Pa Nang tham gia phién
toa. ong Nguyeén Nam Anh, Kiém sat vién.

Ngay 13 thang 12 nam 2023, tai diém cau trung tam Tru s& Toa an nhan
dan cap cao tai Pa Nang, két nbi vdi diém cau thanh phan tai Tru s& Toa an
nhan dan tinh Quang Nam, xét xir phuc tham tryc tuyén cong khai vu an hinh sy
thu 1y s6 587/2023/TLPT-HS ngay 03 thang 11 nam 2023 dbi véi bi cdo H6 Vian
T vé toi “Giét nguoi”.

Do c6 khang cdo cua nguoi dai dién hop phap cua bi hai ba Hb Thi T1 1a
ong HO6 Van T2 do6i voi Ban an hinh sy so tham so 85/2023/HS-ST ngay
21/9/2023 cia Toa an nhan dan tinh Quang Nam.

- Bi cao bi khang cao:

H6 Vian T, sinh nam 1968 tai xa T, tinh Quang Ngii; noi dang ky HKTT va
chd & hién nay: thon T, xd S, huyén H, tinh Quang Nam; nghé nghiép: nong;
trinh d6 hoc van: khong biét chir; dan toc: Ca dong; gidi tinh: nam; ton giao:
khong; qudc tich: Viét Nam; con ong H6 Vin B (da chét) va ba HO Thi H, sinh
nam 1950; bi cao vo 1a HO Thi T1 (da chet) va c¢6 04 con (con 16n nhat sinh nim
1988, con nhé sinh ndam 2001); tién an, tién su: khong.

Bi c4o bi bat tam gilt tir ngay 17/01/2023, chuyén tam giam tr ngdy
19/01/2023. Hién bi cdo dang bi tam giam tai Trai tam giam Cong an tinh Q; c6
mat tai phién toa.

- Nguoi bdo chita cho bi cdo HO Vian T: éng Luong Pinh N, Tro gitip vién
phap 1y thudc Trung tdm Trg gitp phép 1y Nha nudc tinh Q.
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bia chi: G P, phuong P, thanh phé T, tinh Quang Nam; c6 mat tai phién
toa.

- Ngwoi dai dién hop phdp cho bi hai ¢é khdng cdo: dng HO6 Vian T2, sinh
nam 1988; noi cu tra: thon T, xa S, huyén H, tinh Quang Nam (1a con rudt cua
bi hai); vang mat.

- Nguoi phién dich: chi HO Thij N1, sinh nim 2001; dan toc: Ca dong; hi¢n
dang 1a sinh vién Pai hoc Q; noi dang ky hd khau thuong tra: thon G, xa P,
huyén H, tinh Quang Nam; c6 mat tai phién toa.

NOI DUNG VU AN:

Theo céc tai li¢u c6 trong ho so vu an va dién bién tai phién toa, n1 dung
vu an dugc tom tat nhu sau:

Vao chiéu ngay 14/01/2023, H6 Van T di cung HO Thi T3 (sinh nam:
1977), H6 Van S (sinh nam: 1972) cung trG thon T, xa S, huyén H dén nha Tran
Si T4 (sinh nam: 1963; tra: khdi phd P, thi trin T, huyén H) dé lam hang rao
thué. Sau khi 1am viéc xong, T4 cung 03 ngudi nay udng hét 01 lit ruou gao.
Pén khoang 19 gid 45 phut cung ngay, H6 Van T, H6 Thi T3 dwoc H6 Vian S
chd vé dén ngi ba (cach nha T khoang 30m) & thon T, x4 S thi dé T xudng tu di
b6 vé nha.

Theo H6 Van T khai: khi T vé dén nha thi thdy ba H6 Thi T1 (sinh nim:
1969; la vo T) dang say ruou ngdi trén vong. Sau d6, T di vao nha trén, vi tri
gan bép dé thay do (theo phong tuc cua nguoi dong bao Ca Dong thi nha san
gom hai ngan, ngan co bép 1a nha trén, ngan con lai la nha duoi). Luc do, T mo
nap ndi com va hoi ba T1 “Sao khong nau com?”. Ba T1 dap “Sao khong an
com dudi kia, khong co canh, khong c6 cui, khong nau”. Pong thoi, ba T1 con
mang chii, xac pham T. Do birc xtic vi bi chtri mang nén T dtng dbi dién, dung
tay trai tim toc, tay phai xo¢ ban tay danh 01 cai tring vao vung miéng cua ba
T1 (hudng danh tir phai qua trai). Sau d6, T budng tay ra va di xudng nha duéi
ubng nude. Ba T1 tiép tuc chui béi, xac pham T nén T dung hai tay tam toc hai
bén dau ba T1 (T dung chéch phia sau bén trai ba T1), giit chat va dap phan dau
phia trude cua ba T1 khoang 03 cai vao cay cot nha hinh tru tron (ndm bén trai
16i ra vao nha duoi). Khi T budng tay ra thi ba T1 ngé khuy g01 mat ap xuong
san nha, nam lan qua lan lai, vung mi¢ng nén ra com va chat dich mau trang.
Mot lac sau, T chay sang nha ddi dién, gdp va goi chi H6 Thi Thanh T5 (sinh
nam: 2000; 1a chau goi ba HO Thi T1 1a di rudt) noi voi chi TS 1a ba T1 dang bi
dau (6m) sang xem ba T1 thé nao. (BL 257, 261).

Do dang mang thai va lo s¢ nén chi Ho Thi Thanh T5 goi chi Ho Thi T6
(sinh nam: 1993; 1 chau dau cua ba H6 Thi T1, nha o gén dd) qua xem tinh hinh
cua ba T1. Luc chi T6 dén noi thi thay ba T1 dang nam bat dong, nghiéng nguoi
vé bén phai, hai chan co lai, tay phai co vé trudc nguc, tay trai dudi thang,
miéng c6 chay mau. Chi T6 chay qua goi chi H6 Thi N2 (sinh ndm: 1982; 1a em
dau cua ba T1, nha & gan d6) dén hd trg. Ba H Thi L (sinh nam: 1975; & gan
nha ba T1) nhin thiy anh dén sang va c6 ngudi di vé huéng nha ba T1 nén ciing
di theo dén nha ba T1 thi gip chi T6 va chi N2. Chj T6 va chi N2 thay quan 4o
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cho ba T1, r6i dat ba Tl nam trén chiéu, gan bép. Luc nay, chi T6 va chi N2 va
ba L thay ba T1 van con tho thi ba nguoi nay ra vé. Con H6 Van T nam ngu
canh ba T1.

Pén khoang 05 gio ngay 15/01/2023, H6 Vian T thae day thi théy ba Ho
Thi T1 da ta vong nén chay di goi nguoi den gitip d rdi quay vé nha, 1ay 01 cai
chiéu khac trai 1én san nha dudi, 1y chdi quet gom toc va com bi roi vai trén san
nha bo vao sot rac, dung mdt cai khan dé lau kho vét mau, nude bot. Sau do, T
tw bé thi thé ba T1 dit 1én san nha dudi.

Tai ban Két luan giam dinh s6 14/KL-KTHS ngay 18/1/2023, Phong K
Cong an tinh Q két luan: Ba H6 Thi T1 chét do phu ndo, chen ép ndo, suy ho
hap - tuan hoan cap khong hoi phuc, hau qua ctia chan thuong so nao kin.

Tai Ban 4n hinh sy so' thim s6 85/2023/HS-ST ngay 21-9-2023 ciia Toa
an nhan din tinh Quang Nam da quyeét dinh: tuyén b6 bi cao H6 Van T pham
to1 “Giet nguoi”,

Ap dung: diém n khoan 1 Piéu 123; diém s khoan 1, khoan 2 Piéu 51 cia
B0 luat Hinh sy ndm 2015 (stra d61, bo sung nam 2017);

Xtr phat: bi cdo Ho Véan T 12 (mudi hai) ndm to; thoi han chap hanh hinh
phat tu dugc tinh tir ngay bi bat tam gitt (ngay 17/01/2023).

Ngoai ra, ban an so thAm con quyét dinh vé xtr 1y vat chung, an phi va
quyen khang cao theo quy dinh ctia phap luat.

Ngay 21/9/2023, nguoi dai dién hop phap cta bi hai Ho Thi T1 1a 6ng Ho
Van T2 (con rudt cua bi hai) c6 don khang cdo vdi ndi dung xin gidm nhe hinh
phat cho bi céo.

Tai phién toa phuc tham, Pai dién Vién kiém sat nhan dan cép cao tai ba
Néng dé nghi Hoi dong xét xtr cin ctr diém a khoan 1 Diéu 355, Piéu 356 cua
Bo luat T tung hinh sy, khong chép nhan khang cdo cua nguoi dai dién hop
phap cua bi hai 1a 6ng Hd Van T2; giit nguyén hinh phat cta ban an so thim d6i
v6i bi cao Ho Van T.

Nguoti bao chira cho bi cao la ong Luong Pinh N - Trg glup vién phap ly
trinh bay: Toa an cap so thdm xét xir bi cdo vé toi “Giét nguoi” 1a dung nguoi,
dung t0i, dung phap luat. Tuy nhién, hanh vi pham t0i cua bi cdo Xudt phat tur
nguyén nhan do 18i cua bi hai; bi hai 1a vo nhung lai dung 161 I& xac pham, mang
chtri bi cao gy e ché vé mat tdm 1y cho bi cdo nén cap so tham ap dung tinh
tiét “Pham ti c6 tinh chdt cén d6” 1a khong dung. Pong thot, sau khi pham t61,
bi cao an nan héi cai nén ra dau thu; bi cdo c6 nhan than tot; 1a ngudi dan toc
thiéu s6 nén khong am hiéu phép luat. Do d6, dé nghi Hoi dong xét xir bo tinh
tiét dinh khung “Pham t6i c6 tinh chdt cén 48", xét xir bi c4o ¢ khoan 2 Piéu
123 cua B6 luat Hinh su dé giam nhe mot phﬁn hinh phat cho bi c4o Ho Vian T.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cur vao céc tai liéu, chiing ctr c6 trong ho so
vu an da dugc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1]. Vétd tung:
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Ngay 21/9/2023, ngudi dai dién hop phap ciia bi hai H6 Thi T1 1a 6ng HO
Van T2 (con rudt cua bi hai) khang cdo Ban &n hinh su so tham sb 85/2023/HS-
ST ngay 21-9-2023 cua Toa an nhan dén tinh Quang Nam voi ndi dung xin giam
nhe hinh phat cho bi cdo; 6ng H6 Van T2 1a chu thé c6 quyén khang cao va yéu
cau khang cdo cua 6ng 1a trong thot han theo quy dinh tai Diéu 331, Piéu 333
BQ luat T6 tung hinh sy. Do vay, Hoi dong xét XU xem xét theo trlnh tu phtc
tham.

[2]. V& hanh vi pham t01, cac tinh tiét ting ndng, giam nhe trach nhiém
hinh sy d6i v6i bi cdo va yéu cau khang céo cua 6ng HO Vian T2:

[2.1]. Bi1 cao thira nhan hanh vi va t01 danh nhu Toa an cap so thAm xét XUt
1a dtng ngudi, ding tdi. Loi khai nhan t6i cua bi cao HO Van T trong qua trinh
diéu tra va tai phién toa phtic thim hom nay, phu hop voi 10i khai ctia nhimng
nguoi 1am chimg ciing nhu cac tai liéu, ching cir khac ¢o tai hd so vu an, Hoi
dong xét xir c6 du co so khang dinh: vao chiéu ngay 14/01/2023, do buc xuc khi
bi ba H6 Thi T1 (vo cta bi cio) mang chiri, bi cao ding hai tay tim toc hai bén
dau ba T1, gitr chit va dap phan dau phia trudc ctia ba T1 03 cai vao cdy cot nha
hinh tru tron; khi T budng tay ra thi ba T1 nga khuy gdi, mat up xudng san nha,
nam lan qua lan lai, ving miéng non ra com va chat dich mau tring nén bi co
chay di tim nguoi téi xem ba T1 nhu thé nao. Khi nhitng ngudi gan d6 dén thay
ba T1 van con thd nén dat ba T1 ndm trén chiéu, gn bép con bi cdo ngu bén
canh ba T1; dén khoang 05 gio ngay 15/01/2023, khi thtre day thi bi cao thay ba
T1 da chét. Ba T1 chét do phu néo, chen ép néo, suy ho hap - tuan hoan cap
khong hoi phuc, hau qua ctia chan thuong so ndo kin.

Ho6 Vian T nhan thirc dugc hanh vi ding tay tam toc, giit chit va dap phan
dau phia trudc lién tiép 03 cai vao cdy cot nha 14 co thé gay chét ngudi nhung bi
c40 van c tinh thyc hién. Chi vi mau thuén vo chong nhé nhit, 10i qua tiéng lai
ma bi cdo lién thuc hién hanh vi pham t6i, hanh vi ctia bi cdo thé hién tinh chat
con do, hung han, coi thuong tinh mang, stc khoé¢ nguoi khac. Toa 4n nhan dan
tinh Quang Nam xét xt bi cao Hd Van T vé toi “Giét nguoi” véi tinh tiét dinh
khung “Pham t6i ¢6 tinh chat cén do”, toi pham dugc quy dinh tai diém n khoan
1 Biéu 123 B luét Hinh sur 13 ¢6 cin ctr, dung nguoi, dang t6i, dung phap luat.

[2.2] Hanh vi cta bi cdo 1a dic biét nghiém trong, 3 xam pham dén strc
khoé, tinh mang ctia ngudi khac duge phap luat bao vé, gdy anh huong x4u dén
trat ty, tri an tai dia phuong. Hoi déng x¢&t xur xét théy can ap dung muc hinh
phat nghiém minh dbi véi bi cdo, phai cach ly bi cdo khoi doi séng x4 hoi mot
tho1 gian mdé1 ddm bao cai tao gido duc bi cao cling nhu ran de, phong ngtra
chung.

[2.3]. Bi c4o khong c6 tinh tiét taing ning trach nhiém hinh sy. Sau khi
pham td1, bi cao thanh khan khai b4o, dn nan héi cai; tai phién toa so tham,
nguoi dai dién hop phap cua bi hai xin giam nhe hinh phat cho bi cdo. Day la
cac tinh tiét giadm nhe dugc quy dinh tai diém s khoan 1, khoan 2 Piéu 51 cua
B0 luat Hinh su da duoc Ho1 dé)ng xét XU cép so thAm ap dung khi lugng khi doi
vo1 bi cao. Trén co s& danh gia dung tinh chit, mirc do, hau qua hanh vi pham
td1 cua bi cdo cling nhu xem xét dﬁy du cac tinh tiét giam nhe trach nhiém hinh
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su, Toa an cép so thAm tuyén phat bi cao 12 nam tu, mirc khoi diém cta khung
hinh phat; muc 4n nay 1a phu hop, khong nang va thé hién chinh sach nhan dao,
khoan hong cua phap luat.

[2.4]. Tai cdp phuc tham, 6ng H6 Van T2 khang céo xin giam nhe hinh
phat cho bi cao nhung khong c6 tinh tiét giam nhe méi dé ap dung nén khong co
cin cir dé chap nhan, Hoi dong xét xtr giit nguyén ban an so thim vé phan hinh
phat d6i v6i bi cao nhu dé nghi cua vi dai dién Vién kiém sat tai phién toa.

B ElE V& an phi hinh sy phic tham: nguoi dai dién hop phap cua bi hai 6ng
H6 Van T2 khong phai chiu 4n phi phic tham.

[4]. Cac phan quyét dinh khac con lai cua ban an so tham khong c6 khang
cao, khong bi khang nghi, Ho1 dong xét xuir khong xem xét.

Vi cac 1€ trén;
QUYET PINH
1. Can ctr diém a khoan 1 Diéu 355, Diéu 356 B¢ luat T6 tung hinh sy;

Khong ghép nhan khang cao cua nguoi dai dién hop phép gﬁa b1 hai HO Thi
T1 la 6ng HO Van T2; gilt nguyén Béan an hinh sy so tham s6 85/2023/HS-ST
ngay 21/9/2023 cua Toa an nhan dan tinh Quang Nam.

2. Ap dung diém n khoan 1 Piéu 123; diém s khoan 1, khoan 2 Piéu 51 cua
B luat Hinh sy ndm 2015 (stra do61, bd sung nam 2017).

XI:I phat: bi cao HO Van T 12 (mudi hai) nam tu vé toi “Giét nguoi”; thoi
han chap hanh hinh phat tu dugc tinh tir ngay bi bat tam gitr (ngay 17/01/2023).

3. An phi hinh su phuc tham: 4p dung khoan 2 Piéu 23 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hdi quy
dinh vé murc thu, mién, giam an phi, 1¢ phi Toa an: 6ng H6 Van T2 khong phai
chiu.

- 4. Cac quyét dinh khac cia ban an so thdm vé xt Iy vat chimg va an phi so
tham khong co khang cdo, khong bi khang nghi da ¢ hi¢u luc phap luat ke tur
ngay hét thoi han khang cao, khang nghi.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhén dan t6i cao - Vu GBKT [; THAM PHAN - CHU TOA PHIEN TOA
- VKSNDCC tai ba Nang; :

- TAND tinh Quang Nam;

- VKSND tinh Quang Nam; I

- S& Tu phéap tinh Quang Nam; (Pa ky)

- Cuc Thi hanh an déan sy tinh Quang Nam;
- Co quan CSPT, Phong HSNV-CA

tinh Quang Nam;

- Co quan CSTHAHS-CA tinh Quang Nam;
- Trai tam giam Cong an tinh Quang Nam;

- Bi cao (qua Trai tam giam);

- Luu: HSVA; LT.

Tran Dirc Kién


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20cho%20b%E1%BB%8B%20h%E1%BA%A1i%20c%C3%B3%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20V%C4%83n%20Thi%E1%BB%87n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201988%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Tr%C3%A0%20Va,%20x%C3%A3%20S%C3%B4ng%20Tr%C3%A0,%20huy%E1%BB%87n%20Hi%E1%BB%87p%20%C4%90%E1%BB%A9c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20cho%20b%E1%BB%8B%20h%E1%BA%A1i%20c%C3%B3%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20V%C4%83n%20Thi%E1%BB%87n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201988%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Tr%C3%A0%20Va,%20x%C3%A3%20S%C3%B4ng%20Tr%C3%A0,%20huy%E1%BB%87n%20Hi%E1%BB%87p%20%C4%90%E1%BB%A9c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Ti%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Ti%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20cho%20b%E1%BB%8B%20h%E1%BA%A1i%20c%C3%B3%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20V%C4%83n%20Thi%E1%BB%87n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201988%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Tr%C3%A0%20Va,%20x%C3%A3%20S%C3%B4ng%20Tr%C3%A0,%20huy%E1%BB%87n%20Hi%E1%BB%87p%20%C4%90%E1%BB%A9c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20H%E1%BB%93%20V%C4%83n%20Thu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201968%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Tr%C3%A0%20Va,%20x%C3%A3%20S%C3%B4ng%20Tr%C3%A0,%20huy%E1%BB%87n%20Hi%E1%BB%87p%20%C4%90%E1%BB%A9c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20cho%20b%E1%BB%8B%20h%E1%BA%A1i%20c%C3%B3%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20V%C4%83n%20Thi%E1%BB%87n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201988%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Tr%C3%A0%20Va,%20x%C3%A3%20S%C3%B4ng%20Tr%C3%A0,%20huy%E1%BB%87n%20Hi%E1%BB%87p%20%C4%90%E1%BB%A9c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam

