TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH PAK LAK Doc lap - Tu do - Hanh phuc

Ban an s6: 45/2024/HC-ST
Ngay: 26 - 3 - 2024
V/v Khiéu kién hanh vi hanh chinh
vé bao hiém x3 hoi

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK LAK

- Thanh phin Hpi dong xét xir so tham gom co:

Thdam phan - Chii toa phién toa: Ong Vii Van Tu.

Cdc Hoi tham nhén dan: 1. Ong Bui Thé Hoa.

2. Ba Bui Thi Kim Nga.

- Thuw ky phién tda: Ba Trinh Thi Vinh — Thu ky TAND tinh Pak Lak.

- Dgi di¢n Vign kiém sit nhan dén tinh Dak Lik tham gia phién toa: Ba
Duong Thi Hanh - Kiém sat vién.

Ngay 26 thang 3 ndm 2024, tai tru s¢ Toa 4n nhan dan tinh Dak Lak, xét xir
so thAm cong khai vy 4n hanh chinh so tham thy ly s6 199/2023/TLST-HC ngay
Ol/lZ,I./2023, vé viéc: “Khieu kién,hé.nh vi hanh chinh vé bdao hiem xa hoi”, theo
Quyét dinh dua vu an ra xét xir so 49/2024/QbXXST-HC ngay 04/03/2024, gitra
cac duong su:

1. Nguoi khoi kién:

- ’(A)ng Nguyén Vin D, sinh nim 1966; dia chi: Thon B, xd C, huyén E, tinh
bak Lak;

- Ba Tran Thi Th, sinh ndm 1972; dia chi: Thén M, x3 C, huyén E, tinh Pik

Lak;
- Ba Nguyén Thi P, sinh ndm 1973; dia chi: Thon C, xa C, huyén E, tinh bk
Lak;
- Ba Bui Thi N, sinh nim 1973; dia chi: Thon B, x4 C, huyén E, tinh Pak Lak;
- Ong Vii Tién T, sinh nim 1974; dia chi: Thon B, x3 C, huyén E, tinh Pik
Lak;
- Ba Nguyén Thi H, sinh nam 1974; dia chi: Budn E, xa C, huyén E, tinh Pak
Lak;

Ngueoi dai dién theo uy quyen cua ong Nguyen Vin D, ba Trdn Thi Th, ba Nguyén
Thi P, ba Bui Thi N, ong Vii Tien T va ba Neuyén Thi H: Ong L& Xuan L, sinh nim
1958 (van ban uy quyén ngay 26/10/2023); dia chi: Thon C, xi C, huyén E, tinh Pak
Lak — co mat.

2. Nguoi bi kién: Bao hiém xa hoi tinh Pak Lak.
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Dia chi: Puong B, phuong T, thanh phé B, tinh Pik Lik.

Nguoi dai di¢n theo phdp ludt: Ong Nguyén Khic T — Chtrc vu: Giam ddc
Bao hiém xa hdi tinh Dak Lak.

~ Nguoi dai dién theo uy quyén: Ong Ta Btc H — Chuc vu: Phé Giam déc Bao

hiém xa héi tinh Bak Lak (van ban uy quyén ngay 17/11/2023), c6 mat.

3. Nguwoi ¢é quyén loi, nghia vu lién quan: Cong ty Trach nhiém hiru han Mot
thanh vién C;

Pia chi: Thon B, xa C, huyén E, tinh Pik Lak.

Nguweoi dai dién theo phdp ludt: Ong V6 Khic T — Chirc vu: Giam déc;

Ngwoi dai dién theo 1y quyén: Ong Pham Van M - Chuc vu: Truong phong T6
chitc Cong ty Trach nhiém hitu han Mot thanh vién C (vén ban uy quyen ngay
11/12/2023), vang mat va c¢6 don xin xét Xt vang mat.

NOI DUNG VU AN:

* Theo néi dung don khéi kién, qud trinh gidi quyét vu dan va tai phién toa,
nguoi khoi kién 6ng Nguyén Vin D, ba Tran Thi Th, ba Nguyén Th; P, ba Bui Thi N,
éng Vi Tién T, ba Nguyén Thi H va nguwoi dai dién theo uy quyén cua nhing nguoi
khat kién la 6ng L€ Xuan L trinh bay c6 néi dung:

Ong Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bli Thi N, éng Vii
Tién T va ba Nguyén Thi H déu c6 Hop dong nhan khoan dat cham soc ciy lau
nam v4i Nong truong C (nay la Cong ty TNHH MTV C). Trong do, 6ng D, ba Th,
6ng T c6 hop dong tir thang 10/2007; ba P ¢6 hop dong tir thang 5/2005; ba N ¢
hop dong tir thang 4/2004; ba H c6 hop ddng tir thang 7/2006. Cac 6ng ba c6 ky lai
hop dong giao khoan mai nhiéu lan do Chinh phu thay d6i Nghi dinh méi.

Qua trinh thuc hién hop ddng, 6ng D, ba Th, ba P, ba N, 6ng T va ba H luén
hoan thanh tét moi trach nhiém va nghia vu ghi trong hop déng, chap hanh tét sy
giam sét, quan ly, chi dao diéu hanh cua Giam déc Cong ty. Pugc Giam déc tra
lwong, tra céng va cac phuong tién phuc vu san xuat nhu: Cong cu lao dong, bao
ho lao dong,... Hang nam, dng D, ba Th, ba P, ba N, éng T va ba H giao nop day
da san pham giao khoan cho Cong ty.

Thang 01/2006, Cong ty c6 chi tiéu tuyén dung cong nhan va éng D da duoc
ky Hop dong lao dong sé 02/2006/HD ngay 05/01/2006 vai Cong ty véi chirc danh
Cong nhan cham séc ca phé; Tai hop dong nay ghi 1d: Puoc tham gia cac khoan
BHXH, BHYT, KPCP va duoc huong cac ché do quyen loi vé lao dong theo chinh
sach hién hanh.

Pén thang 01/2007, Céng ty c6 chi tiéu tuyén dung céng nhan. Ba Th di duoc
Cong ty tuyén dung theo Quyét dinh vé viéc tiép nhan va tuyén dung lao dong sé
05/2007/QDTCCT ngay 05/01/2007; Ba P da duoc tuyén dung theo Quyét dinh vé
viéc tiép nhan va tuyén dung lao dong sé 03/2007/QDTCCT ngay 05/01/2007; Ba
Bui Thi N da duoc tuyén dung theo Quyét dinh vé viéc tiép nhan va tuyén dung lao
dong s6 02/2007/QDTCCT ngay 05/01/2007; Ong Vii Tién T da duogc tuyén dung
theo Quyét dinh vé viéc tiép nhan va tuyén dung lao dong s6 01/2007/QDTCCT
ngay 05/01/2007; Ba Nguyén Thi H da duoc tuyén dung theo Quyét dinh vé viéc
tiép nhan va tuyén dung lao dong s6 04/2007/QDTCCT ngay 05/01/2007. Tai Diéu

2



Il ciia cac Quyét dinh nay ghi rd: Puogc tham gia cac khoan BHXH, BHYT, KPCPH
va dugc hudng cac ché do quyén loi vé lao dong theo chinh sach hién hanh.

Tuy nhién, thoi gian nay 6ng D, ba Th, ba P, ba N, 6ng T va ba H chua tham
gia bao hiém xa& hgi vi Cong ty lai thyc hién Chi thi s6 138 ngay 16/10/2021 vé
viéc stra d6i, bd sung khoan san xuat néng nghiép trong cac Doanh nghi¢p thudc
Téng Cong ty Ca phé Viét Nam la: Dua thué str dung dat nong nghiép, BHXH,
BHYT, KPCD thi thu bing tién theo ché d6 nha nudc quy dinh timg niam, khéng
tinh trong san pham giao khoan nén 6ng D, ba Th, ba P, ba N, 6ng T, ba H va
nhiéu ngudi lao dong cua Cong ty da khong biét dé dong.

Pén nam 2010, Cong ty cho ngudi lao dong ky hop dong lao dong dé bo sung
hd so thi mgi phat hién éng D chua tham gia déng bao hlem xa hoi tir thang
01/2006 dén thang 6/2010. Vay nén Cong ty da tinh toan so tién phai dong bao
hiém x& hoi tir thang 01/2006 dén thang 6/2010 dé dng D nop vé Cong ty. S tién
cu thé 1a 16.099.785 dong. Ong D di nop tién cho Cong ty dé Cong ty chuyén cho
Bao hiém x4 hoi tinh Pak Lak. Tiép d6 Bao hiém xa hoi tinh Bak Lak da 1ap ho so
bao hiém xa hoi cho 6ng D thoi gian cong tac duoc tinh tir thang 01/20086.

Pén nam 2011, Coéng ty cho nguoi lao dong ky hop dong lao dong dé bo sung
vao ho so thi méi phat hién ba Th, ba P, ba N, ong T va ba H chua tham gia dong
bao hiém x& hoi tir nim 2007 dén nam 2010. Vay nén Cong ty da tinh toan s6 tién
phai dong bao hiém xa hoi tr nam 2007 dén thang 12/2010 dé ba Th, ba P, ba N,
ong T va ba H nop vé Cong ty. S tién cu thé moi nguoi phai nop la 13.772.910
ddéng. Ba Th, ba P, ba N, 6ng T va ba H di ndp tién cho Cong ty dé Cong ty
chuyén cho Bao hiém xa hoi tinh Dik Lak. Tiép d6 Bao hiém x& hoi tinh Pak Lak
d3 1ap hd so bao hiém xa hoi cho ba Th, ba P, ba N, 6ng T va ba H thoi gian cong
tac duoc tinh tir thang 01/2007.

Pén thang 9/2020, Poan kiém tra chuyén dé vé viéc truy thu cong ndi thoi
gian tham gia bao hiém xa hoi tai Cong ty TNHH MTV C cho rang 6ng Nguyén
Vian D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, dng Vi Tién T va ba
Nguyén Thi H khong dtng d6i twong duoc truy thu déng. Ngay 27/11/2020, Bao
hiém xa hoi tinh Dik Lik c6 Két luan sb 2532/KL-BHXH va thuc hién diéu chinh
giam thoi gian tham gia bao hiém x& hoi ciia 6ng Nguyén Vian D, ba Tran Thi Th,
ba Nguyén Thi P, ba Bi Thi N, 6ng Vi Tién T va ba Nguyén Thi H.

Viéc Bao hiém xa hoi tinh Pak Lik diéu chinh giam thoi gian tham gia bao
hiém xa hoi cua cac 6ng ba gay anh huang nghiém trong dén quyén loi chinh déng
ctia cac dng ba. Bai cac ly do trén, 6ng Nguyén Van D, ba Tran Thi Th, ba Nguyén
Thi P, ba Bui Thi N, 6ng Vi Tién T va ba Nguyén Thi H d& nghi Toa an giai
quyét: Budc Bao hiém xa hoi tinh Bak Lak chidm dut hanh vi diéu chinh giam thoi
gian tham gia bao hiém x& hoi cua cac dng, ba, trong d6: Ong Nguyén Vin D tir
thang 01/2006 dén thang 06/2010; Ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N,
6ng Vi1 Tién T va ba Nguyén Thi H tir thang 01/2007 dén thang 12/2010. Budc Bao
hiém x& hoi tinh Dak Lik phai 1ap lai s6 bao hiém x& hoi theo hudng khong diéu
chinh giam thoi gian dong bao hiém bo sung cua 6ng Nguyén Van D, ba Tran Thi
Th, ba Nguyén Thi P, ba Bui Thi N, dng Vi Tién T va ba Nguyén Thij H.



* Tai néi dung ban ty khai va tai phién toa, ngwoi dai dién theo 1y quyén ciia
nguoi bi kién Bdo hiém xd hoi tinh Pak Lak la ong Ta Puc H trinh bay co noi
dung nhu sau.

Bao hiém x4 hoi tinh Bk Lik di ban hanh Quyét dinh sé 1525/QD-BHXH
ngay 21/8/2020 cua Giam déc Bao hiém x& hoi tinh Bak Lik vé viéc kiém tra
chuyén dé viéc truy thu cong ndi thoi gian tham gia bao hiém xa hoi, tai Cong ty
TNHH MTV C; Dia chi: x4 C, huyén E, tinh Bak Lak.

Két qua kiém tra hd so ctia 6ng Nguyén Van D, ba Tran Thi Th, ba Nguyén Thi
P, ba BUi Thi N, 6ng Vii Tién T va ba Nguyén Thi H nhu sau:

+ Ong Nguyén Vin D, sinh 04/5/1966, S6 s6 bao hiém x& hoi 6610035071.

Ong 1a lao dong Hop dong giao nhan khoan va sir dung dat da cd ciy ca phé
kinh doanh (khong phai Hop dong lao dong) tir nam 2007 nén khong cé tén trong
danh sach cong nhan thudc chi ti€u bién ché cua don vi do do don vi khong lap
danh sach tham gia bao hiém x& hoi, bao hiém y té cho 6ng tir thang 01/2006 dén
thang 6/2010, nhung ngay 23/8/2010 don vi 1ap danh sach diéu chinh truy thu cong
ndi thoi gian tham gia bao hiém x& hoi, bao hiém y té cho 6ng tir thang 01/2006
dén thang 6/2010 1a chua dung quy dinh.

Thang 7/2010, 6ng méi duge ky Hop dong lao dong va tham gia bao hiém x&
hoi tir thang 7/2010 cho dén nay theo dung quy dinh.

+ Ba Tran Thi Th, sinh 20/10/1972, S6 s6 6611036113.

Ba 1a lao dong Hop dong giao nhan khoan san xuat ca phé (khong phai Hop
d6ng lao dong) tir nam 2007 nén khong c6 tén trong danh sach céng nhan thudc chi
tiéu bién ché caa don vi do d6 don vi khong 1ap danh sach tham gia bao hiém x4
hoi, bao hiém y té cho ba tir thang 01/2007 dén thang 12/2010, nhung ngay
15/3/2011 don vi lap danh sach diéu chinh truy thu cong ndi thoi gian tham gia bao
hiém x4 hoi cho ba tir thang 01/2007 dén thang 12/2010 1a chua dung quy dinh.

Niam 2011, ba méi ky Hop dong lao dong voi don va tham gia bao hiém xa
hoi, bao hiém y té tir thang 01/2011 cho dén nay theo ding quy dinh.

+ Ba Nguyén Thi P, sinh 01/01/1973, s6 s6 6611036114

Ba 14 lao dong Hop dong giao nhan khoéan sir dung dat da c6 cay ca phé kinh
doanh (khong phai Hop dong lao dong) tir nim 2007 nén khong cé tén trong danh
sach cong nhan thudc chi tiéu bién ché cua don vi, do d6 don vi khong 14ap danh
sach tham gia bao hiém xa hoi, bao hiém y té cho ba tir thang 01/2007 dén thang
12/2010, nhung ngay 15/3/2011 don vi lap danh sach diéu chinh truy thu cong nbi
thoi gian tham gia bao hiém xa hoi cho ba tir thang 01/2007 dén thang 12/2010 la
chua dang quy dinh.

Niam 2011, ba méi ky Hop dong lao dong véi don vi va tham gia bao hiém x4
hoi tir thang 01/2011 cho dén nay theo diing quy dinh.

+ Ba Bui Thi N, sinh 12/3/1973, 56 s6 6611036111.

Ba méi duoc ky Hop dong lao dong véi don vi tir thang 01/2011 nén khong
c6 tén trong danh sach cong nhan cia don vi nim tir 2007 dén nam 2010, do d6
don vi khong 1ap danh sach dang ky déng bao hiém xa hoi, bao hiém y té cho ba tir
thang 01/2007 dén thang 12/2010, nhung ngay 15/3/2011 don vi lap danh sach diéu
chinh truy thu cong néi thoi gian tham gia bao hiém x& hoi, bao hiém y té cho ba tir
thang 01/2007 dén thang 12/2010 1a chua dung quy dinh.
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Nam 2011, ba méi ky Hop ddng lao dong voi don vi va tham gia bao hiém x&
hoi tir 01/01/2011 cho dén nay theo dung quy dinh.

+ Ong Vi Tién T, sinh 10/01/1974, sb s6 6611036110.

Ong 1a lao dong Hop ddng giao nhan khoan va st dung dat da c6 cay ca phé
kinh doanh (khong phai Hop dong lao dong) tir ndm 2007 nén khong co tén trong
danh sach cong nhan thudc chi ti€éu bién ché cua don vi do d6 don vi khong 1ap
danh sach tham gia bao hiém x4 hoi, bao hiém y té cho 6ng tir thang 01/2007 dén
thang 12/2010, nhung ngay 15/3/2011 don vi lap danh sach diéu chinh truy thu
cong ndi thoi gian tham gia bao hiém xa hoi, bao hiém y té cho ong tir thang
01/2007 dén thang 12/2010 1a chua ding quy dinh.

Niam 2011, ong méi ky Hop dong lao dong v4i don vi va tham gia bao hiém
x4 hoi tir thang 01/2011 cho dén nay theo dung quy dinh.

+ Ba Nguyén Thi H, sinh 26/10/1974, s6 s6 6611036112.

Ba méi dugc ky Hop dong lao dong voi don vi tir thang 01/2011 nén khong
c6 tén trong danh sach cong nhan cia don vi ndm tir 2007 dén nam 2010, do d6
don vi khong lap danh sach ding ky déng bao hiém xa hoi, bao hiém y té cho ba tir
thang 01/2007 dén thang 12/2010, nhung ngay 15/3/2011 don vi 1ap danh sach diéu
chinh truy thu cong ni thoi gian tham gia bao hiém x& hoi, bao hiém y té cho ba tir
thang 01/2007 dén thang 12/2010 1a chua ding quy dinh.

Niam 2011, ba méi ky Hop dong lao dong v&i don vi va tham gia bao hiém xa
hoi tir thang 01/2011 cho dén nay theo diing quy dinh.

Can ctr theo quy dinh tai Quyét dinh sb 722/2003/QD-BHXH-BT ngay 26/5/2006
ctia B4o hiém xa hoi Viét Nam, ngay 27/11/2020 Bao hiém xi hoi tinh Pak Lak da
Ban hanh Két luan sé 2532/KL-BHXH vé “Kiém tra chuyén dé truy thu cong néi
thoi gian tham gia BHXH tai Cong ty Trach nhiém hitu han Mot thanh vién C,
theo do:

+ DP6i voi 6ng Nguyén Vin D, sinh 04/5/1966, S6 s6 bao hiém x& hoi
6610035071.

Bao hiém x4 hoi tinh Pak Lak da thuc hién giam thoi gian truy thu khong
dung tir thang 01/2006 dén thang 6/2010.

+ Ba Tran Thi Th, sinh 20/10/1972, S6 56 6611036113,

Bao hiém x4a hoi tinh Pik Lak da thyc hién giam thoi gian truy thu khong
dung tir thang 01/2007 dén thang 12/2010.

+ Ba Nguyén Thi P, sinh 01/01/1973, s6 s6 6611036114,

Bao hiém xa hoi tinh Pak Lak di thyc hién giam thoi gian truy thu khong
dung tir thang 01/2007 dén thang 12/2010.

+ Ba Bui Thi N, sinh 12/3/1973, s6 s6 6611036111.

Béo hiém xa hoi tinh Pak Lak di thyc hién giam thoi gian truy thu khong
dung tir thang 01/2007 dén thang 12/2010.

+ Ong Vi Tién T, sinh 10/01/1974, sb s6 6611036110.

Bao hiém x3 hoi tinh Pak Lak di thyc hién giam thoi gian truy thu khong
dung tir thang 01/2007 dén thang 12/2010.

+ Ba Nguyén Thi H, sinh 26/10/1974, s6 s6 6611036112,

Bao hiém xa hoi tinh Pak Lak di thyc hién giam thoi gian truy thu khong
dung tir thang 01/2007 dén thang 12/2010.
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Viéc diéu chinh giam thoi gian bao hiém x& hoi cuia dng Nguyén Van D, ba
Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi H da
duoc Béo hiém x3 hoi tinh Dik Lik thuc hién dang theo quy dinh cta phap luat.
Do d6, dé nghi Toa an bac yéu cau khoi kién ctia cac ong ba trén.

* Qud trinh gidi quyét vu dn, nguoi dai dién theo 1y quyén cia nguoi O
quyén loi, nghia vu lién quan Cong ty TNHH MTV C 1& 6ng Pham Vin M trinh bay
c6 noi dung nhue sau: Cong ty TNHH MTV C ¢6 ndi dung trinh bay théng nhét voi
trinh bay cua nhimg ngudi khoi kién 6ng Nguyén Vin D, ba Tran Thi Th, ba Nguyén
Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi H. Viéc Bao hiém x& hoi tinh
Pk Lik diéu chinh giam thoi gian bao hiém xa hoi caa nhiing ca nhan trén gay
anh huong nghiém trong dén quyén loi chinh dang cua ngudi lao dong. Cong ty va
nguoi lao dong da nhiéu lan 1am don d& nghi Bao hiém x4 hoi tinh Dak Lak Xem
xét khong cat giam thoi gian tham gia bao hiém xa héi truy thu cong ndi nhung
khong duoc Bao hiém x& hoi tinh Dak Lak giai quyét. Boi nhiing Ii do trén, viéc
nguoi lao dong 1am don khoi kién ddi véi Bao hiém x& hoi tinh Bak Lak dé doi hoi
quyén loi 14 chinh déng.

Pai dién Vién kiém sat nhan dan tinh Bak Lak phat biéu quan diém:

- Vé tb tung: Tham phén, Hoi dong xét xir va nhimg nguoi tham gia td tung
d3 chdp hanh dung va day du cac quy dinh cua Luat T tung hanh chinh. Trong
qua trinh giai quyét vu an, cac duong sy di thuc hién dung nghia vu caa minh.

- V& noi dung: dé nghi Hoi dong xét xur can ctr diém ¢ khoan 2 Diéu 193 cua
Luat T4 tung hanh chinh, chip nhan toan bo yéu cau khoi kién cua dng Nguyén
Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vil Tién T va ba Nguyén
Thi H. Budc Béo hiém x3 hoi tinh Dak Lak cham dat hanh vi diéu chinh giam thoi
gian tham gia bao hiém x3 hoi cua cac 6ng, ba. Trong d6, 6ng Nguyén Vin D tir
thang 01/2006 dén thang 06/2010; Ba Tran Thi Th, ba Nguyan Thi P, ba BUi Thi N,
6ng Vil Tién T va ba Nguyén Thi H tir thang 01/2007 dén thang 12/2010. Budc Bao
hiém xa hoi tinh Dak Lak phai 1ap lai s6 bao hiém xa hoi theo hudng khong diéu
chinh giam thoi gian dong bao hiém bo sung cua 6ng Nguyén Van D, ba Tran Thi
Th, ba Nguyén Thi P, ba Bui Thi N, dng Vi Tién T va ba Nguyén Thij H.

NHAN PINH CUA TOA AN

Can cr vao cac tai liéu, chimg cir dd dugc tham tra tai phién toa; cin ¢ vao
két qua tranh tung tai phién toa, trén co so xem xét dy du, toan dién ching ctr, v
kién ctia cac duong su va cua Kiém sat vién, Hoi dong xét xir nhan dinh nhu sau:

[1] Vé thii tuc td tung:

[1.1] V& dbi twong khoi kién va tham quyén giai quyét: Ngay 30/10/2023, céc
6ng Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va
ba Nguyén Thi H nop don khoi kién tai TAND tinh Dak Lak dé nghi Toa an tuyén
budc Bao hiém xi hoi tinh Pak Lak cham dit hanh vi diéu chinh giam thoi gian
tham gia bao hiém x& hoi cua 6ng Nguyén Vian D tir thang 01/2006 dén thang
06/2010; ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vi Tién T va ba
Nguyén Thi H tir thang 01/2007 dén thang 12/2010; budc Bao hiém x4 hoi tinh Dak
Lik phai 1ap lai s6 bao hiém x& hoi theo hudng khong diéu chinh giam thoi gian
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dong bao hiém bo sung cua dng Nguyén Van D, ba Tran Thi Th, ba Nguyén Thi P, ba
Bui Thi N, 6ng Vi Tién T va ba Nguyén Thi H. Cin ctr vao khoan 1 Diéu 30; khoan
3 DPiéu 32 Luat TS tung hanh chinh ndm 2015 thi khiéu kién trén 1a khiéu kién
hanh vi hanh chinh vé bao hiém xa hoi, thudc thim quyén giai quyét cua Toa an
nhan dan tinh Pak Lik.

[1.2] Vé thoi hiéu khoi kién: Cong ty TNHH MTV C 1a dai dién cho nhiing
ngudi lao dong dng Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N,
6ng Vit Tién T va ba Nguyén Thi H nhiéu 1an dé nghi Bao hiém x4 hoi tinh Dak Lik
cong nhan viée truy thu cong ndi thoi gian tham gia BHXH cua 6ng D, ba Th, ba P,
ba N, 6ng T va ba H, ddng thoi 14p lai sd bao hiém cho ho. Ngay 09/6/2023, Bao
hiém xa hoi tinh Dak Lk ban hanh Cong vin s6 941/BHXH-TTKT cho ring viéc
Bao hiém x4 hoi tinh Dak Lik diéu chinh giam thoi gian truy thu bao hiém xa hoi
clia cic c4 nhan trén dung theo quy dinh cua phap luat vé bao hiém xa hoi. Ngay
30/10/2023, 6ng D, ba Th, ba P, ba N, éng T va ba H nop don khai kién 1a trong thoi
hiéu khai kién theo quy dinh tai diém a khoan 2 Piéu 116 Luat T tung hanh
chinh.

[1.3] Nguoi dai dién theo uy quyén ciia nguoi c6 quyén loi, nghia vu lién
quan Cong ty TNHH MTV C vang mét va c6 don xin xét xur vang miat. Can ci
khoan 1 Piéu 157, khoan 1 Piéu 158 Luat To tung hanh chinh, Hoi dong xét xir
tién hanh xét xur 1 phu hop.

[2] Vé ndi dung:

[2.1] Qua tai li¢u va chimg tr do Cong ty TNHH MTV C va nhiing ngudi
khai kién cung cip, Hoi dong xét xir xét thay ngoai hop dong giao khoan thi nhimg
nguoi khoi kién c6 ky hop dong lao dong voi Cong ty C (nay la Céng ty TNHH
MTV C) thudc Tong Cong ty Ca phé Viét Nam, cu thé:

* Ong Nguyén Vin D c6:

- Hop dong lao dong s6 02/2006 HPLPD ngay 05/01/2006;

- Hop ddng giao khoan sd: 156/2007/HD ngay 09/10/2007;

* Ba Tran Thi Th c6:

- Quyét dinh tuyén dung lao dong sd: 05/2007 QD TCCT ngay 05/01/2007.

- Hop dong giao nhan khoan s6 154/2007/HP ngay 11/10/2007.

* Ong Vit Tién T c6:

- Quyét dinh tiép nhan va tuyén dung lao dong sd: 01/2007 QP TCCT ngay
05/01/2007.

- Hop dong giao nhan khoan s6 99/2007/HD ngay 16/10/2007.

* Ba Bui Thi N co:

- Quyét dinh tiép nhan va tuyén dung lao dong sé: 02/2007 QD TCCT ngay
05/01/2007.

- Hop ddng cham soc cdy lau nam sé 879/HPK ngay 15/9/1996.

* Ba Nguyén Thi P co:



- Quyét dinh tiép nhan va tuyén dung lao dong sd: 03/2007 QP TCCT ngay
05/01/2007.

- Hop ddng khoan dat cham soc cay 1au nam s 201/HD ngay 30/5/2005.

* Ba Nguyén Thi H c6:

- Quyét dinh tiép nhan va tuyén dung lao dong sd: 04/2007 QP TCCT ngay
05/01/2007.

- Hop ddng khoan dét cham séc cdy 1au ndm s6 189/HD-NT ngay 15/7/2006.

Tai Diéu I cua cac Quyét dinh tuyén dung lao dong néu trén xac dinh hop
dong lao dong ddi véi 6ng Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui
Thi N, 6ng Vii Tién T va ba Nguyén Thi H 1 loai hop dong lao dong “khdng xdc dinh
thoi han ™.

Tai Diéu II cta cac Quyét dinh tuyén dung lao dong néu trén da ghi rat rd:
“Duoc tham gia dong cdc khoan BHXH, BHYT, kinh phi cong doan va dwoc
hwéng cdc ché do, quyén loi vé lao dong theo chinh sach hién hanh.”

Quaé trinh giai quyét vu an, Céng ty TNHH MTV C xac dinh c4c dng ba trén
1a nguoi lao dong cua Cong ty, dong thoi cung cip cho Toa an cac quyét dinh
tuyén dung lao dong ddi véi cac 6ng, ba néu trén vao nam 2006 va 2007.

Do d6, c6 ddy du can cu dé chang minh 6ng Nguyén Van D 1a ngudi lao dong
theo hop dong lao dong khong xac dinh thdi han ciia Cong ty C vao nam 2006; ba
Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi H Ia
nguoi lao dong theo hop ddng lao dong khong xac dinh thoi han ciia Cong ty C tir
nam 2007.

[2.2] Tai khoan 1 Piéu 2 Luat Bao hiém xi hoi nim 2006 quy dinh vé doi
tugng 4p dung bao hiém xa hoi bat budc nhu sau:

“Nguoi lao dong tham gia bdo hiém xd héi bdt budc la cong déin Viét Nam,
bao gom:

a) Ngueoi lam viée theo hop dong lao déng khéng xdc dinh thoi han, hop dong
lao dong co thoi han twr du ba thang tro lén; ™

Tai khoan 1 Diéu 18 Luat Bao hiém xd hoi ndm 2006 quy dinh vé trach
nhiém cua nguoi st dung lao dong nhu sau:

“Nguoi sw dung lao dong co cdc trach nhiém sau day:

a) Bong bao hiém xd hoi theo quy dinh tai Piéu 92 va hang thang trich ti tién
lwong, tién céng cia nguoi lao dong theo quy dinh tai khodn 1 Piéu 91 ciia Ludt
nay dé dong cing mét liic vao quy bdo hiém xd hdi;”

Nhu vay, theo hgp dong lao dong dugc ky két gitra Ong Nguyen Van D, ba
Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi H thi
cac 6ng ba 1a nguoi 1am viée theo hop dong lao dong khong xac dinh thoi han thudc
truong hop tham gia bao hiém xa hoi bét bugc. Va Cong ty C (ngudi su dung lao
dong) c6 trach nhiém trich tién luong, tién cong cua cac 6ng, ba néu trén dé dong
vao quy bao hiém xa hoi. Tuy nhién, tai thoi diém nay chua co huong dan cuy thé
nén Cong ty C da khong thuc hién, con ngudi lao dong khong biét dan dén viéc
khong dong bao hiém xa hoi tir nim 2006, 2007. Chinh vi vay, dén nam 2011, 6ng
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D, ba Th, ba P, ba N, 6ng T va ba H ky hop dong lao déng bd sung vao hd so cong
nhan va tham gia dong bao hiém xa hoi bat budc thi méi biét: Tir ndam 2001 Nong
truong thu thué s dung dat nong nghiép, BHXH, BHYT, KPCD bang tién theo
ché d6 nha nudc quy dinh timg nim. Nén cac 6ng, ba co dé nghi dong bao hiém xa
héi bd sung caa nhitng nam trude d6. Bé nghi cia cac 6ng, ba duoc Cong ty C va
Bao hiém x4 hoi tinh Dik Lék chap thuan. Cong ty C da tinh toan s6 tién phai truy
thu, déng bd sung, gui glay béo nop tién BHXH, BHTN, BHYT cho nguoi lao
dong, cac ong, ba di ndp day du so tién dong bd sung cho Cong ty C dé Cong ty
nop 18n Bao hiém x4 hoi tinh Bak Lik. Can cir vao chung tir cac 6ng, ba nop tién
tham gia dong bo sung, Bao hiém x& hoi tinh Pak Lak da 1ap to roi s6 bao hiém xa
héi timg nam cho cac 6ng, ba.

Viéc d6ng bao hiém xa hoi bd sung cua cac 6ng, ba 1a phi hop véi quy dinh
tai diém a khoan 1 Diéu 2 cua Luat Bao hiém xa hoi nim 2014 dugc cu thé héa tai
Piéu 12 Nghi dinh 134/2015/ND-CP ngay 29/12/2015 ciia Chinh phu quy dinh chi
tiét mot so didu ciia Luat Bao hiém xa hoi vé bao hiém xa hoi tu nguyén. Vi vay,
can ap dung dé bao dam nguyén tic cd loi cho nguoi lao dong, nhat Ia trong giai
doan hién nay Pang va Nha nudc dang khuyén khich, dong vién nguoi lao dong
tham gia bao hiém xa hoi dé bao dam an sinh x& hoi khi hét tudi lao dong.

Tai khoan 1 Diéu 2 Luat Bao hiém x& hoi nam 2014 quy dinh:

“Nguoi lao dong la cong dan Viét Nam thuoc doi twong tham gia bdo hiém xa
héi bdt bude, bao gom:

a) Nguoi lam viéc theo hop dong lao dong khéng xdc dinh thoi han, hop
ddng lao dong xac dinh thoi han, hop déng lao dong theo mua vu hodc theo mot
cong viéc nhdt dinh c6 thoi han tir di 03 thang dén dudi 12 thing, ké cd hop
dong lao déng dwoc ky két gitta nguoi sit dung lao dong véi nguoi dai dién theo
phdp ludt ciia nguwoi dwéi 15 tuéi theo quy dinh ciia phdp ludt vé lao dong;”

Tai khoan 3 Piéu 12 Nghi dinh 134/2015/ND-CP quy dinh:

“Qud thoi diém déng bdo hiém xa héi theo quy dinh tai Khodn 1 Piéu nay ma
nguoi tham gia bdo hiém xd hi tr nguyén khéng dong bao hiém xa héi thi dwoc
coi la tam ding dong bdo hzém xa hoi tw nguyén. Neuwoi dang tam dung dong bdo
hiém xd hdi tw nguyén, néu tiép tuc dong thi phai dang ky lai phwong thirc dong va
mikc thu nhdp thang lam céin civ déng bdo hiém xa héi véi co quan bdo hiém xd
hoi.

Truong hop co nguyén vong dong bu cho s6 thang chdm déng truée do thi so
tién dong bu dwoc tinh bang téng mirc déng ciia cdc thang chdm dong, ap dung lai
@6p bang 1di sudt dau tw quy bdo hiém xd héi binh quan thang do Bdo hiém xd hoi
Viét Nam cong bé ciia ndm trude lién ké véi nam dong.”

[2.3] Viéc xét duyét cho cac ong ba néu trén duoc truy thu, cong ndi bao hiém
x4 hoi vao cho cac 6ng, ba trén 1a ¢ phan sai sot cia Bao hiém xa hoi tinh Bak
Lak, nguoi dong bao hiém khong co 16i. Sau khi c6 Két luan 2532/KL-BHXH
ngay 27/11/2020 cua Bao hiém x& hoi tinh Pak Lak ciing da chuyén sd tién bao
hiém ma 6ng D, ba Th, ba P, ba N, dng T va ba H vé lai don vi da dong (Cong ty
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TNHH MTV C hién nay). Ngay 26/4/2022, Cong ty va cac ong, ba trén da t6 chirc
cudc hop, qua d6 ngudi lao dong van thong nhat chua nhan sé tién trén.

Tai khoan 7 Piéu 18 Luét Bao hiém xa hoi 2014 quy dinh vé quyen clia nguol
lao dong: “Dinh ky 06 thang duoc nguoi sir dung lao dong cung cap thong tin veé
dong bao hiém xd hoi; dinh ky hang nam duoc co quan bdo hiém xd héi xéc nhdn
vé viéc déng bdo hiém xd hoi; dwoc yéu cau nguwoi sir dung lao déng va co quan
bado hiém xd hdi cung cdp thong tin vé viéc déng, hwong bdo hiém xa héi”.

Tai khoan 6 Diéu 23 Luat Bao hiém xi hoi 2014 quy dinh vé trach nhiém cua
co quan bao hiém xa héi: “Hang nam, xdc nhdn thoi gian déng bdo hiém xa héi
cho timg nguwoi lao déng; cung cdp day di va kip thoi théng tin vé viéc déng,
quyén dwoc huwong ché do, thi tuc thuc hién bao hiém xd hoi khi nguoi lao dong,
ngueoi sie dung lao dong hodc t6 chire cong doan yéu cdu”.

Truong hop cua 6ng D, ba Th, ba P, ba N, 6ng T va ba H da dong béao hiém xa
hdi bo sung tr nam 2011 nhung tur khi dong dén nam 2020 khong duoc co quan
Bao hiém x4 hoi cung cap thong tin vé viéc dong, huong bao hiém xa hoi ma dén
nam 2021 moi cho rang viéc dong bao hiém xa hoi 1a khong dang. Viée dong bao
hiém xa hoi ctia dng D, ba Th, ba P, ba N, 6ng T va ba H 1a c¢6 that va da dugc Bao
hiém xa hoi tinh Pik Lak va Cong ty C thira nhan. Bao hiém x4 hoi tinh Dik Lak
cho ring viéc dong bao hiém cia cic 6ng ba trén 1a khong dung nhung khong dugc
phat hién, xur ly kip thoi ma dén hon 10 nim sau méi chuyén tra sé tién dong bao
hiém bang s6 tién ma ho di dong cach day 10 nam la khong phu hop.

[2.4] Tir cac can clr néu trén cho thay 6ng Nguyén Van D, ba Tran Thi Th, ba
Nguyén Thi P, ba Bui Thi N, dng Vil Tién T va ba Nguyén Thi H 14 nguoi lao dong
theo hop dong lao dong khong xac dinh thoi han ctia Cong ty C tir nam 2006, 2007;
c4c 6ng ba 13 nguoi 1am viée theo hop dong lao dong khong xac dinh thoi han thudce
truong hop tham gia bao hiém xa hoi bat budc. Viéc dng D déng bd sung bao hiém
x4 hoi tir thang 01/2006 dén thang 06/2010; ba Th, ba P, ba N, 6ng T va ba H déng
b sung bao hiém x4 hoi tir thang 01/2007 dén thang 12/2010 1a pht hop véi quy
dinh phap luat vé bao hiém xa hoi. Do do, yéu cau khai kién cua dng D, ba Th, ba
P, ba N, 6ng T va ba H 13 c¢6 can ct, can chap nhan, dé budc Bao hiém xa hoi tinh
Pik Lik cham dut hanh vi diéu chinh giam thoi gian tham gia bao hiém x& hoi cua
cac 6ng Nguyén Vin D tir thang 01/2006 dén thang 06/2010; ba Tran Thi Th, ba
Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi H tir thang 01/2007
dén thang 12/2010; budc Bao hiém xa hoi tinh Dak Lak phai 1ap lai s6 bao hiém x&
hoi theo hudng khong diéu chinh giam thoi gian dong bao hiém b sung cua 6ng
Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba
Nguyén Thi H.

[3] Vé an phi: Do yéu cau khoi kién cta nhitng ngudi khoi kién duoc chap
nhan nén ngudi bi kién Bao hiém x4 hoi tinh Pak Lik phai chiu an phi hanh chinh
so tham theo quy dinh cta phap luat.

Nhitng ngudi khai kién 6ng Nguyén Van D, ba Tran Thi Th, ba Nguyén Thi P,
ba BUi Thi N, dng Vii Tién T va ba Nguyén Thi H khdng phai chiu an phi hanh chinh
so tham va duge nhan lai sd tién tam ung an phi da nop.
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Vi cac lé trén;
QUYET PINH:

Can ct: Diéu 30; khoan 3 Diéu 32; diém a khoan 2 Diéu 116; diém ¢ khoan 2
Diéu 193 va Diéu 206 Luat T tung hanh chinh;

Can ct: Piéu 13 B0 luat lao dong 2019; Diéu 3, Piéu 4, Piéu 2, Piéu 18 Luat
bao hiém x4 hoi nam 2006; Diéu 2, Khoan 3 Piéu 17, Khoan 7 Piéu 18, khoan 6
Piéu 23, Diéu 87, Piéu 118, Diéu 119 Luat Bao hiém xa hoi 2014; Diéu 12 Nghi
dinh 134/2015/ND-CP ngay 29/12/2015 cua Chinh phu quy dinh chi tiét mot sb
diéu cua Luat Bao hiém x3 hoi vé bao hiém x4 hoi tu nguyén; khoan 2 Diéu 32
Nghi quyét sb 326/2016/UBTVQHI4 ngay 30/12/2016 cua Uy ban thuong vu
Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y, va st dung 4n an
phi, 1€ phi Toa an.

Tuyén xi:

[1] Chép nhén toan bd yéu cau khoi kién ctia ngudi khoi kién 6ng Nguyén Vian
D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba Nguyén Thi
H.

[1.1] Budc Béo hiém xa hoi tinh Pak Lak cham dat hanh vi diéu chinh giam
thoi gian tham gia bao hiém x& hoi cua cac ong, ba:

- Ong Nguyén Vin D tir thang 01/2006 dén thang 6/2010;

- Ba Tran Thi Th tir thang 01/2007 dén thang 12/2010;

- Ba Nguyén Thi P tir thang 01/2007 dén thang 12/2010;

- Ba BUi Thi N tir thang 01/2007 dén thang 12/2010;

- Ong Vii Tién T tir thang 01/2007 dén thang 12/2010;

- Ba Nguyén Thi H tir thang 01/2007 dén thang 12/2010.

[1.2] Budc Bao hiém xa hoi tinh Dak Lak phai 14p lai s6 Bao hiém x4 hoi theo
huéng khong diéu chinh giam thoi gian dong bao hiém x& hoi bo sung cua 6ng
Nguyén Vin D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién T va ba
Nguyén Thi H.

[2] V& 4n phi: Bdo hiém xa hoi tinh Dak Lik phai chiu 1.800.000 dong (Mot
triéu tdm trim ngan déng) an phi hanh chinh so tham.

Ong Nguyén Van D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, dng Vi
Tién T va ba Nguyén Thi H khong phai chiu an phi hanh chinh so thim. Hoan tra
cho dng Nguyén Vian D, ba Tran Thi Th, ba Nguyén Thi P, ba Bui Thi N, 6ng Vii Tién
T va ba Nguyén Thi H, mdi nguoi sO tién 300.000 dong (ba trim ngan dong) tam
Ung an phi da ngp (do Nguyen Thi H ndp thay) tai Cyc Thi hanh an dan sy tinh
Pak Lak cu thé: Ong Nguyén Vian D theo bién lai thu tam mg an phi, 1¢ phi Toa
an s6 AA/2023/0004096 ngay 01/11/2023; ba Tran Thi Th theo bién lai thu tam
g an phi, 1¢ phi Toa an s AA/2023/0004095 ngay 01/11/2023; ba Nguyén Thi P
theo bién lai thu tam tng an phi, 1& phi Toa an sb6 AA/2023/0004094 ngay
01/11/2023; ba Bui Thi N theo bién lai thu tam ung an phi, 1& phi Toa an sd
AA/2023/0004093 ngay 01/11/2023; 6ng Vii Tién T theo bién lai thu tam tmg an
phi, 18 phi Toa an s6 AA/2023/0004092 ngay 01/11/2023; ba Nguyén Thi H theo
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bién lai thu tam tng 4n phi, 1¢ phi Toa 4n sé6 AA/2023/0004091 ngay 01/11/2023,

[3] Vé quyén khang cdo:

Puong su c6 mit tai phién tda duge quyén khang cdo ban an trong thoi han
15 ngay, ké tir ngay tuyén an.

Puong sy vang mit tai phién toa dugc quyén khang céo ban an trong thoi han
15 ngay ké tir ngay nhan duoc ban an, hodc ban an duoc niém yét hop 18.

Noi nhn: TM. HOI PONG XET XU SO THAM

-TANDtoicao; THAM PHAN - CHU TOA PHIEN TOA
- TAND cap cao tai Da Nang; *

- VKSND tinh Pik Lik (02 ban);

- Cuc THADS tinh Dk Lik; L

- Duong su; (D a ky)

- Luu hd so, VT.

Vii Van Tu
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