TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Doc 1ap —Tw do — Hanh phic

Ban an sb: 447/2017/HS-PT
Ngay 18/8/2017

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thdm gém co:

Thdam phdan — Chii toa phién toa: Ong Tran X Minh
Cdc Tham phén: Ong Piang Vian Y
Ba Binh Ngoc Thu Huong

- Thu ky phién toa: Ong Pham Anh Tuan - Thu ky Toa an nhan dan
Cap cao tai Thanh pho H6 Chi Minh.

- Dai di¢n Vign kiém sat nhin dian Cip cao tai Thanh phé Hé Chi
Minh tham gia phlen tdoa: Ong Nguyén Hiru Hau — Kiém sat vién.

Trong ngay 18 thang 8 nam 2017, Toa an nhan dan Cap cao tai Thanh
phd HO Chi Minh mé phién toa cong khai xét xir phtic tham vu an hinh sy thy
1y s6 223/2017/HSPT-TL ngay 15 thang 05 nim 2017 dbi véi bi cdo Nguyén
Thanh X va Vo Hué Tr, do c6 khang cdo cua hai bi cao va khang nghi cia
Vién kiém sat nhan dan Thanh phdé H6 Chi Minh dbi véi ban an hinh su so
tham s6 90/2017/HSST ngay 14/3/2017 cua Toa an nhan dan Thanh phd Hob
Chi Minh.

Bi cao co khang cao va bi khang nghi:

1/. Nguyén Thanh X, gidi tinh: nam, sinh nim 1958 tai Thanh phb Ho
Chi Minh; thuong tri: duong C, Phuong X, Quan Y, Thanh phé H6 Chi Minh;
trinh d6 van hoa: 12/12; nghé nghiép: Nguyén quyén Giam doc Cong ty phét
trién kinh té D; con 6ng Nguyén An B va ba Tat H (chét); hoan canh gia dinh:
c6 vo va 02 con (16n 25 tudi, nho 20 tudi); tién an, tién su: khéng co; bi céo bi
bat tam giam tir ngay 13/5/2009 dén ngay 30/01/2011, duoc thay d6i bang
bién phap cam di khoi noi cu tra; bi c4o tai ngoai (c6 mat).

2. VO Hué Tr, gidi tinh: nam, sinh nam 1944 tai tinh Long An; thuong
trd: duong Ng, Phuong X1, quan B, Thanh phé Ho Chi Minh; Pang phai:
Dang vién Bang Cong san Viét Nam (da bi dinh chi sinh hoat Bang); trinh d¢
van hoa: 12/12; nghé nghiép: Nguyén Giam ddc Cong ty phat trién kinh té D
con dng V& Vian Ch va ba Nguyén Thi A (chét); hoan canh gia dinh: ¢ vo va
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04 con, 16n nhét sinh ndm 1978, nho nhat sinh nam 1983; tién an, tién su;
khong co; bi cao tai ngoai (cO mat).

* Neuyén don ddn sw: Tong cong ty S

Tru so: dudng Ph, phuong Ph, Quan Y1, Thanh phd Ho Chi Minh.

Pai dién theo uy quyén:

1. Ong Tran Manh C1. Sinh ndm: 1985

Chtic vu: Chuyén vién phéap ché (ving mat).

2. Ong Lé Thanh L. Sinh ndm: 1952

Chuc vu: Chuyén vién phap ché (vang mit).

* Nguwoi cé quyén loi, nghia vu lién quan:

1. Cong ty phat trién kinh té D

Tru sé: dudng B, phudong D1, Quan Y1, Thanh phd HO Chi Minh.

Pai dién theo uy quyén: Ong V6 H1. Sinh nim: 1961

Chtic vu: Truong phong Ké toan — Tai chinh (vang mit).

2. Ba Nguyén Thi Thu H2, sinh nim: 1959,

Thudng tra tai: duong C, Phuong X, Quan Y, Thanh phd H6 Chi Minh
(c6 mat).

3. Ong Duong Puc Phl. Sinh nam: 1960.

Thuong tra tai: duong H3, quan Ph2, Thanh phé H6 Chi Minh (véng
mat).

4. Ba Tran Thi Anh D2. Sinh nam: 1958.

~ Thuong tra tai: duong B1, phuong L, quan Th, Thanh phd HO Chi Minh
(vang mat).

5. Ong Phan Thanh V. Sinh nam: 1967.
Thuong tra tai: duong N, Quan Y1, Thanh phé H6 Chi Minh
6. Ong Nguyén Thanh D3. Sinh nim: 1973.
~ Thuong tra tai: dwong H4, Phudng X2, quan B, Thanh phd Ho Chi Minh

(vang mat).

7. Ba Vo Thi Tuong O. Sinh nam: 1974,

Tra tai: duong L1, phuong Ph3, quan T, Thanh phd H6 Chi Minh (véang
mat)

8. Ba Lé Thi Phuong L2. Sinh nam: 1959

Thuong tra tai: duong H5, Quan Y2, Thanh phé H6 Chi Minh (ving
mat).



3

9. Ba Lé Khanh X2. Sinh nam: 1955

Thuong tra tai: Chung cu A, Quan Y3, Thanh phé H6 Chi Minh (ving
mat).

NOI DUNG VU AN:

Theo cdo trang ciia Vién kiém sat nhan dan Thanh phé Hé Chi Minh va
ban dan so tham cua Toa an nhdn dan Thanh pho Ho Chi Minh thi noi dung vu
dn nhu sau:

Cong ty Phat trién Kinh té D truc thuoc Uy ban nhan dan TP. HO Chi
Minh duoc thanh lap tir thang 7 nam 1987, tién than la Cong ty thuy hai san D
duogc doi tén nam 1993.

Cong ty 1a don vi hach toan ddc 1ap, c¢6 tu cach phap nhan, c6 con dau
riéng, voi nganh nghé kinh doanh: Ché bién néng 1am hai san, stc san, dich vu
Uiy thac xuat nhap khau, thu mua hai san; xuat khau tryc tiép cac mat hang
nong, 1am, thay hai san.... nhap khau truc tiép may moc thiét bi vat tu, nguyén
nhién li¢u, hang hoa phuc vu san xuét va kinh doanh cta don vi.

Cong ty D do Vo6 Hué Tr lam Giam ddc, dén thang 6/2006 Nguyén
Thanh X 1én 1am quyén Giam ddc. Trong thoi gian diéu hanh hoat dong cong
ty, V& Hué Tr, Nguyén Thanh X va dong pham d3 c6 hanh vi trai phap luat cu
thé nhu sau:

1- Hanh vi ky hop dong ngoai thwong ban hang gid mao dé dwa mdt
hang tém déng lanh sang My tiéu thy théng qua mdt nuéc thir ba, gdy thdt
thodt 38.747.126.299 dong va 43.397,5 USD ciia Nguyén Thanh X, Vé Hué Tr,
Ng6 Ngoc Sva Dang Hiru Th:

Trude khi Cong ty D xuat 16 hang dau tién cho cong ty O (tai My),
Cong ty D co nhiéu van ban gui Tong cong ty Thuong mai S dé xin chu
truong xuat khau tom sang thi truong My, cu thé:

- Ngay 09/02/2004, Cong ty S c6 thong béo s6 110/TB-TH vé ndi dung
cudc hop ngay 29/01/2004: Hoat dong cua Cong ty D lién quan dén vu kién
ban pha gia tom vao thi truong My, dé tim bién phap thao g&, sau d6 co dua ra
02 giai phap “Cong ty tlep tuc trao (101 vOi cac ban hang nhap khau truyén
théng ctia My dé cung thong nhit vé viéc t6 chtrc hoat dong mua ban thong
qua mot phap nhan méi duoc thanh 1ap tai My. Pong thoi Cong ty D khao sat
va tinh toan k¥ kha ning xuit khau théng qua cang ctia mot nude thir ba”.

- Ngay 10/4/2004, Cong ty D ¢ cong vin s6 141/KHTH-CF gui Cong
ty S vé phuong an xuat khau tom dong lanh sang My thong qua cong ty trung
gian va xin chu truong Tong cong ty. Theo phuong an ndy thi cac nha nhap
khau mua hang ciua Cong ty D thong qua hop dong thwong mai, thanh toan
D/A (chap nhan thanh toan khi nhan chtng tir) trong vong 60-90 ngay.

- Ngay 15/4/2004, Cong ty S c6 cong van sd 413/TCT-KHKD giri Cong
ty D ¢ luu y vé “Phuong thirc thanh toan D/A 1a mdt phuong thirc thanh toan
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ma phan rdi ro hoan toan thudc Ve nguoi ban va thuong chi ap dung gilra cac
d6i tac c6 quan hé chit ch& va gan nhu tin tuéng nhau tuyét d6i”.

- Ngay 27/7/2004, Céng ty S c6 thong bao 1012/TCT-KHKD tiép tuc
chi dao Cong ty D thyc hién mot trong hai phuong én tai Thong bao 110/TB-
TH “Dong ¥ cho Cong ty D ddy manh viéc xuat khau qua mot cong ty trung
gian” ma cong ty trung gian nay la mot phdp nhan méi o nudc ngoai do Cong
ty S ¢6 trach nhiém thanh ldp (theo giai trinh cia Cong ty S thi phap nhan nay
khong thanh 1ap dugc vi gap kho khan). Cong ty D chiu trach nhiém tinh toan
k¥ cac chi phi dé thuc hién cac thuong vu kinh doanh.

Nhu vay, Cong ty S khong c6 chi dao hodc phé duyét cho phép Cong ty
D xuat khau tdm déng lanh qua nudc trung gian theo phuong an ctia Cong ty
D. Nhung V6 Hué Tr, Nguyén Thanh X, Duong Duc Phl — Truong phong ké
hoach tong hop Cong ty D van tu lién két voi cac cong ty nudc ngoai lam
cong ty trung gian dé xuat khau tom gy thiét hai nghiém trong dén tai san cua
Nha nuée. Ngoai ra, Cong ty S con luu ¥ Ban giam déc Cong ty D vé phuong
thirc thanh toan va tinh toan k¥ cac chi phi dé thuc hién cac thuong vu kinh
doanh, nhung khong duoc V5 Hué Tr, Nguyén Thanh X chap hanh ma da bién
tuéng cac hop dong ky gui thanh cac hop dong xuat khau nham dugc Hai
quan thong quan, cu thé:

Nguyén Thanh X d3 chi dao cho cac bd phén nghiép vu lam cac hop
déng mua ban dé phu hop véi bo ching tir xuat khau. Cac chi phi phat sinh
khong c6 trong cac to trinh hodc trong hop dong véi nude ngoai. Pén nay s6
tién chi phi cho nhiing 16 hang con ton qua 16n va khong thé thu hoi.

Ping Hitu Th - Trudng phong xuat nhap khau khai: Th ¢ bao céo cho
Nguyén Thanh X biét 1a hop dong ky giri khong dugc thong quan, phai lam
hop dong mua ban thi Hai quan méi cho thong quan 16 hang va duoc Nguyén
Thanh X chi dao cho lam gia hop dong mua ban véi cac Cong ty O, Cong ty
K, Cong ty P sau d6 photocopy chir ky cua khach hang (Hop dong khong cé
that) va trinh cho V& Hué Tr ky hop dong dé 1am tha tuc xuat khau.

Ngb Ngoc S - Pho phong xuét nhip khau khai: Khi c6 16 hang phai xuét
ra nuoc ngoai cho cac cong ty trén thi Vo Thi Tuong O — Phé truong phong
xudt nhap khau hay Pang Hiru Th bao gia céc loai hang tom xuat khau trong
cac container, gia timg loai tom. .., sau khi co cac s6 liéu can thiét, Ngo Ngoc
S méi danh sé liéu, chung loai t6m. .. vao cac hop dong mua ban véi cac cong
ty O (M¥), cong ty K (Singapore), cong ty P. Sau khi dy thao xong hop dong
mua ban, Ngo Ngoc S ky gia chir ky ctia khach hang 1a L - Gidm dbc cong ty
0, Kh - Giam ddc cong ty K, Huynh Quéc T1 - Giam dbc cong ty P. Sau d6
photocopy lai hop déng mua ban dem trinh V& Hué Tr ky chinh thirc dé 1am
thil tuc théng quan. Cac hop dong c6 cac thong tin ctia mot hop dong ky qua
fax, S thira nhan 1am gia nhimg tiéu dé trén nham ching minh cho Hai quan
biét 1a hop ddng duoc ky qua fax va cho thong quan céc 16 hang.
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S xac dinh: Cac hop df)ng xuat khau ban tém cho cic cong ty nudc
ngoai gom 20 hop dong kinh té véi cong ty O, 07 hop d6ng kinh té voi cong ty
K; 57 hop dong kinh té voi cong ty P co chir ky séng cuia V& Hué Tr.

Vo6 Hu¢ Tr khai: Viéc ban ky gui cho céc cong ty nudc ngoai da duoc
ban bac trong ban giam déc va lanh dao cac phong ban nghiép vu ca mot thoi
gian dai méi tién hanh cho thuc hién ban ky gt vi thoi diém d6 mua dat ban
doan mat hang tom dong lanh tai thi truong My khong c6 don vi nao mua.
Trudc khi thye hién cac hop. dong ky giri, Vo Hué Tr con xin phép Tong cong
ty Thuong mai S cho Nguyén Thanh X va Duong Purc Phl ra nudc ngoai dé
tim hiéu thi trudng.

Mat khéc, ba Lé Thi Khanh X1 — Phé gidm ddc Cong ty D xac dinh:
Thoi gian ndm 2004 — 2005, 6ng V& Hué Tr c6 di cong tac tai cac tinh co 1an
bao cho ba X1 blet c6 1an khong bao cho ai. Viée ong Tr khai co ky khong chi
mot 0 glay, néu ai str dung thi lién hé chd ba X1 dé ky nhan vao s6 theo doi
va dong du 13 hoan toan khong co sy that. Ba X1 khang dinh O6ng Tr khong
ky giay khéng chi de giao cho ba X1 quan ly va cting khong cap cho ai. Phong
t6 chirc khong md s6 theo ddi viée cap gidy c6 chir ky khdng chi tir trude, do
diéu nay phap luat khong cho phép.

Ping Hitu Th va Ngé Ngoc S déu khang dinh 13 khong st dung gidy
khéng chi dé lam hop dong kinh té xuat ban hang ra nudc ngoai, toan bo 84
hop dong kinh té déu trinh dng Tr ky truc tiép. Qua d6i chét giita Piang Hiru
Th va V6 Hué Tr thi Th c6 thira nhan 13 V& Hué Tr ¢6 ky cho Th mét s6 giay
khéng chi dé Th dung vao viéc quan hé véi Ngan hang, Bo Thily san, Phong
Thuong Mai va Cong nghi€p Viét Nam, hoan toan khong sir dung vao vi¢c 1ap
hop déng gia. Vo Hu¢ Tr khai nhan 1a 84 hop dong chi 1a nghi ngo sir dung
gidy khong chi dé lap hop dong kinh té, khong chi ra dugc truong hop nao Th,
S str dung gidy khdng chi.

Theo quy dinh cua Cong ty D, vigc theo doi hop ddng kinh té do phong
Xuat nhap khau thuc hién va cho sb riéng, khong theo d6i ¢ bo phan hanh
chinh ctia cong ty. Pang Hitu Th cho rang co st dung gidy khdng chi ctia V&
Hué Tr ky tir trude thi vao so theo ddi cong van di ctia cong ty nhung do 1a
loai céng van mang tinh chat giao dich khong phai 13 cac hop dong kinh té.

Vi vdy, viéc Vo Hué Tr khai da ky mot sé gidy khong chi, sau d6 giao
cho phong T6 chtic Hanh chinh sir dung khi V& Hué Tr di cong tac, sau do
phong xuat nhép khau st dung ky hop dong xuat khau la khong c6 co s¢. Mat
khac, d6i chiéu thoi gian ky hop dong giira Cong ty D voi cong ty P v6i cac
bang cham cong ddi voi 6ng Vo Hu¢ Tr, nhan thay cac ngay ky hop dong vai
cong ty P thi V& Hué Tr déu c6 mit tai Cong ty D.

Nhu vay trong viéc dua tom ra nuwdc ngoai tiéu thy phat sinh 02 loai hop
ddng cho mot hoat dong kinh té 1a do Ban giam ddc Céng ty D lam trai quy
dinh Nha nuéc, khong co phuong an ciia Cong ty D xin phép Téng cong ty
Thuong mai S.
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Nguyén Thanh X 13 pho giam dbc phu trach truc tiép viéc kinh doanh
xuat, nhap khau hang noéng, thuy hai san cua Cong ty D, biét & luong hang
tom dong lanh ton kho tinh dén ngay 31/12/2003 1a 99.890,7 kg tri gia
229.781.878.599 ddng, trong d6 mit hang tom dé xuét sang thi truong My 1a
720.712,58 kg tri gia 1a 180.148.992.882 dong. Tinh dén 31/12/2004, hang
tom dong lanh ton kho 529.424,40 kg tri gia 111.963.744.022 dong, trong d6
mit hang tom dé xudt sang thi truong My la 371.237,30 kg tri gia
79.935.250.309 dong. Thay vi t6 chirc gia cong ché bién hang ton kho dé xuét
khau sang thi truong M¥, nhung Nguyén Thanh X van chi dao nhip khau mot
s6 lugng 16n tom dong lanh, sau d6 khong san xuét, ché bién ma chi thay bao
bi nhan mac va lam thu tuc xuit khau theo hinh thirc 1am gia hop dong kinh té
mua ban, cu thé: Nam 2004, Cong ty D nhap 1.583.522,12 kg tom cac loai tri
gi4 9.789.018,12 USD twong duong 153.596.099.428 dong. Nam 2005, Cong
ty D nhap 1.500.750,05 kg tr1 gia 7.061.703,52 USD tuong duong
111.927.968.238 dong. Tong cong 2 nam COng ty D nhap khau 3.084.272,17
kg tom dong lanh tri gia 16.850.721,64 USD tuong duong 265.524.067.666
dong.

Trong khi d6 tir thang 02/2004 Nguyén Thanh X biét cac nha nhap khau
My ngung mua hang tém tir sdu nude trong d6 ¢6 Viét Nam do vu kién chdng
pha gia tom nén viéc xuat khau tom vao thi truong My gip nhiéu khé khin
nhung Nguyén Thanh X, Vo Hué Tr, Ping Hiru Th va Ngé Ngoc S van tim
moi cach dé xuat khau sang thi truong My s6 lugng 16n hang tom dong lanh
gay thiét hai nghiém trong dén tai san Nha nudc, cu thé nhu sau:

1.1- Hop dong ky giri véi Cong ty O

Ngay 13/5/2004, Nguyén Thanh X 1a phé giam d6c 1am dai dién Cong
ty D va Cong ty O (Bén B) ky hop dong ky giri s6 02C/04-CF, véi ndi dung
chinh nhu sau:

Bén A ban cho bén B nhitng san pham vé tom, sé luong, gia ca timg
loai va tén hang s& duoc thong qua 1an cudi trude mdi 1an guri hang va néu chi
tiét trong ban ké khai hang gtri dén ngudi mua. Pon gia ban dau trong hoa
don: d6i voi kich thude theo gia Urner Barry (12 gia ban ding trén tap chi My
huéng dan gia ban ctua 100 nha nhap khiu ban cho nha ban si hay ban 1¢ tai
cung thoi diém), gia dugc dinh theo 70% gia Urner Barry (gia UB). Tong tri
gia hang héa khoang 20.000.000 USD, tir thang 05/2004 cho dén thang
12/2004. Véi phuong thic thanh toan: Bén B thanh toan gia tri tién hang cho
bén A theo phuong thitc D/A (chap nhan thanh toan khi nhan chung tir) trong
vong 90 ngay ké tir ngay ghi trén van don. Bén B dugc hudng 8% hoa hong
ban hang tir gia ban thyc té sau khi trir thué nhap khau cho mat hang tom su
v6. Hang tuan Bén B s& guri cho bén A bio céo ban hang vé s6 hang hoa nhan,
bén ra (gia ban) va nhimg san pham con ton kho vao cudi tudn. Bén B cam két
thanh 1y 01 container trong vong 60 ngay ké tir khi container d6 dugc xuit di
boi FDA (Hai quan M¥). Sau 90 ngay ké tir ngay nhan van don, bén B thanh
toan toan bd gia tri hang hoa sau khi trir di tién hoa hong va thué nhap khau.
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Khoan tién dén han phai tra cho bén A s& dugc thanh toan béng phuong thurc
chuyén khoan trong vong 30 ngay ké tir ngay thanh ly hop dong. Hop dong
nay sé bat dau c6 hiéu luc ngay sau khi ky két cho dén ngay 31/12/2004.

Do hop dong ky gu:1 khong duoc Hai quan chéap thuan lam tha tuc thong
quan, Cong ty D da lam gid hop déng mua ban v4i cong ty O. Khi hoan tat th
tuc Hai quan d6i véi vige Xudt ‘hang cho cdng ty O, phong ké toan cin ct bo
chu’ng tir xuat khau gdm hop dong mua ban, hoa don GTGT, td khai Hai quan
va invoice ban hang ghi 70% gia UB 14 gi4 theo t& khai Hai quan dé hach toan
doanh thu 1an 1 1a 70%. Sau khi 16 hang duoc Hai quan My thong quan, co
thong bao cua Hang tau vé ngay lay container va ngay tra container, Nguyen
Thanh X ky bang tinh gia cudi cung cua 16 hang di xut ting thém 20% gla
UB, dong thoi ky hoa don thuong mai ctia 16 hang bang tri gia tir 90-92% gié
UB. Phong ké toan Cong ty D cin cit vao d6 dé hach toan cong no cta cong ty
O 12 90-92% gia UB.

Tir thang 5/2004 dén 30/12/2004, V5 Hué Tr — Gidm déc Cong ty D da
ky 19 hop dong ban tom the, tdm s déng lanh xuat ban cho cong ty O véi
tong sb tién 1a 2.239.652.44 USD (véi gid bang 70% gia UB). Tt ngay
13/8/2004 dén ngay 01/8/2005, cong ty O da thanh toan bang chuyén khoan 1a
1.878.014,78 USD va tra lai hang tri gia 1la 276.927.84 USD. Tinh theo b0
chtng tir xuat khau va hoa don GTGT thi cong ty O chi con ng Cong ty D
84.709,82 USD. Tuy nhién, theo s6 liéu ciia Phong ké toan Cong ty D do ¢6
tang doanh thu lan 2 1a 20% gia UB nén sau khi nhan duoc invoice lan 2 do
phong xuat nhap khau phat hanh, phong ké toan hach toan lai doanh s6 ban
cho cong ty O la 2.836.534,56 USD (2.239.652,44 USD + 96.882,12 USD).
Nhu vay, theo s6 sach ké toan cta cong ty thi cong ty O con no 13 681.591,94
USD.

Qua thu thap cac Invoice ctia cong ty O xudt ban hang cho cac khach
hang tai My tir ngay 28/6/2004 dén 30/12/2004, nhan thay gia ban hang tai My
sau khi trir chi phi hoa hong tir 8%-10% thi con cao hon gia 90% UB. Do vy,
s6 lidu do phong ké toan theo ddi hach toan theo gid 90% gia UB 1a c6 can cu.

Ngay 21/01/2005, gitta cong ty O va Nguyen Thanh D3 (1a em rudt cua
Nguyén Thanh X, duoc ctr di My dé thay thé Duong Pirc Phl theo ddi céc 16
hang xuat cho cong ty O), ky hop dong thoa thuan nhu sau: Vao 13/5/2004,
Cong ty D uy nhiém cong ty O thuc hién mot hop dong uy thac. Theo do,
cong ty O 1am mot trong nhimg thuong gia duoc chi dinh ban cac san pham
hai san ctia Cong ty D cho nhiing nha ban 1é. Tir d6, Cong ty D da giri di nhiéu
container san pham hai san cho cong ty O théng qua cang bién Los Angeles tai
California. Nhiing container hién con tén kho Atzlan Cold Storage tai Los
Angeles - California. Giita cong ty O va Cong ty D da théa thuan khong tiép
tuc mdi kinh doanh ctia ho nita. Cong ty D da bo nhiém Nguyén Thanh B3
lam dai Iy doc quyén ctua minh dé giai quyét tit ca nhitng van dé c6 lién quan
dén cac container néu trén va cho phép Nguyén Thanh D3 giai phong cac
container ra khoi kho Atzlan Cold Storage, thanh todn cdc chi phi va ban
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nhimg san pham chaa trong cac container d6. Thoa thuan trén do Nguyén
Thanh X ky ngay 22/01/2005.

Cong ty O sau khi ngung thyc hién cac hop dong ky gui voi Cong ty D,
s6 hang ton kho duoc chuyen sang cong ty P. Nhung viéc ban giao so hang ton
kho chi thé hién trén sd luong thing hang khong ghi rd ching loai tri gi. .. do
d6 khong thé hién duoc trj gia 16 hang ton kho 1a bao nhiéu.

1.2 - Hop dong ky gt véi cong ty K

Tuong tw, ngdy 05/7/2004, V& Hué Tr - Giam ddc Cong ty D 1am dai
dién va cong ty K ky hop dong ky giri 08C/04-CF véi ndi dung twong ty nhu
cong ty O nhung thoi gian thanh toan 1a 180 ngay ké tir ngay ky van don va
dugc hudng hoa hong 1a 10%.

Thuc hién hop dong ky giri 08C/04-CF néu trén, tir thang 7/2004 dén
thang 10/2004, Cong ty D di ky 07 hop dong ban tom thé, tdm st dong lanh
cho cong ty K theo gi& bang 70% gia UB voi tong s tién hang 1a 823.142,40
USD, phia cdng ty K chi thanh toan bang chuyén khoan 1a 88.900 USD. Tinh
theo bd ching tir xuat khau va héa don GTGT thi cong ty K con no Cong ty D
la 734.242,4 USD.

Sau khi cdng ty K nhan hang cua Cong ty D, tai Singapore s& tién hanh
thay d6i bao bi dé xuat qua M§ cho cong ty O, Cong ty K chi huong phi va tién
thu cudc tir 10% - 15% gia tri hang hoa (thuc chat, cac 16 hang xuét cho cong
ty K 1a do cong ty O nhén va ban cho khach hang tai My). Tuong tw nhu cach
thire d6i voi cong ty O khi hang duoc thong quan, Cong ty D tang doanh sO
thém 20% trj gia cac 16 hang da xuat cho cong ty K. Nhu vay, theo s6 sach ké
toan cua Cong ty D, thi cong ty K con n¢ 1a 981.092,24 USD khong thanh
toan.

1.3 - Hop dong ban tom cho cong ty P

Pau nam 2005, cong ty O va Cong ty D khong thuc hién cac hop dong
ky gtri, Huynh Quéc T1 1a nhan vién ban hang cta cong ty O thanh lap cong ty
P tai My. Ngay 24/01/2005, Nguyén Thanh X va Huynh Qudc T1 — Giam ddc
cong ty P ky hop dong ky gtri 02C/05-CF véi ndi dung Cong ty D ban tdm
déng lanh céc loai tra cham cho cong ty P. Cong ty P dugc hudng hoa hong tir
10% dén 17% cho ting loai san pham, thoi han thanh toan 14 90 ngay.

Nguyén Thanh X khai hop dong ky giri nay khong thyc hién, gitta Cong
ty D va Cong ty P 14 thuc hién mua dit ban doan. Do d6, ddi véi cong ty P thi
khong hach toan doanh thu lan 2.

Tir thang 6/2005 dén thang 12/2005, V& Hué Tr di ky 55 hop dong ban
tom the, tom st dong lanh cho cong ty P véi tong tri gia 1a 4.647.351,38 USD,
phia cong ty P chi thanh toan bang chuyén khoan 13 3.599.263,46 USD. Hién
con no l1a 1.048.087,92 USD chua thanh toan.
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Pén ngay 30/6/2007 thé hién sb tién khong thu duoc dbi véi 03 cong ty
nhu sau:

- Cong ty P: 1.091.485,42 USD
- Cong ty O: 681.591,94 USD
- Cong ty K: 981.092,24 USD
Téng cong: 2.754.169,60 USD

Két qua xac minh khong c6 tai liéu quyét toan giita Cong ty D véi 03
cong ty trén, do dé khong c6 co s¢ xac dinh so no thuc té cua ting cong ty.

Co quan canh sat diéu tra — Cong an Thanh phd H6 Chi Minh cin ctr
vao sO sach ching tir cia Cong ty D di xac dinh hanh vi “C6 ¥ 1am trai quy
dinh cia Nha nude vé& quan kinh té gay hau qua nghiém trong” da gy thiét hai
cho Céng ty D 2.440.763,86 USD tuong duong 38.747.126.299 dong.

Ngoai ra, ngay 02/12/2004, V5 Hué Tr ky hop dong uy thac cho Tong
cong ty Thuong mai S xuat cho cong ty Y (khach hang cua Cong ty S) 01 16
hang tém tam bot tri gid 43. 397,5 USD. Do 16 hang khong ti€u thu dugc, ngay
13/3/2006 X da c6 cong vin sd 71/CFD giri Téng cong ty cho chuyen 16 hang
tir cong ty Y sang cong ty P. Ngay 31/3/2006 gitra Huynh Quéc T1 va éng N1
ky bién ban ban giao 16 hang trén. Ngay 30/5/2006, X va ong Ngb Van I — DPai
dién Téng cong ty ky bién ban thanh ly hop doéng. Nhu vay, viéc 16 hang tom
tam bot chuyén giao cho cong ty P dén nay khong thu hoi dugc tién hang.
Trong khi tir thang 6/2005 dén dau nam 2006 cong ty P con ng Cong ty D
1.048.087,92 USD. Viéc chuyén giao 16 hang nay bi cong ty P tiép tuc chiém
gilr tién hang, trach nhiém thudc vé V& Hué Trva Nguyén Thanh X.

Sau khi 4n so tham bi hiy dé diéu tra lai, ngay 25/01/2014, Giam dinh
vién tu phap vé K& toan — Tai chinh thudc S& tai chinh Thanh phé H6 Chi
Minh c6 két luan gidm dinh vé ké toan tai chinh s6 1034/STC-KLGD dbi véi
Cong ty D vé sd tién von thiét hai trong viéc ban hang ky guri cho cong ty K,
cong ty O va cbng ty P nhu sau:

“...Theo tai liéu do Co quan canh sat diéu tra cung cdp, qua kiém tra
doi chiéu chimg tir: Invoice, Packing List, to khai Hdi quan, vdn don tiu
bién...thi Cong ty D da xudt ban cdc mdt hang thanh pham xudt khdu cho 3
cong ty noi trén la: tom su, tom chi, tom thé va ca ro phi trong nam 2004 va
2005.

Téng céng: 1.251.706,96kg thanh phém, phai su dung nguyén liéu la
1.297.116.352 kg, tri gia 119.195.203.828 dong (trong do sur dung nguyén liéu
nhap khau la 1.195.899,535kg, nguyén liéu trong nuoc la 101.216,817kg).

- Chi phi ché bién thanh pham xudt khau la: 4.945.193.423 dong.

- Chi phi cuéc tau bién vin chuyén: 4.978.207.892 dong (314.586
UsD).
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- Tong chi phi phuc vu cho viéc‘xud't, nhdp khau hang hoéa la
882.453.408 dong (1.251.706,96 kg * 705 dong/kg).

- Chi phi hoat dong, quan Iy cong ty va tién 1di vay von san xudt la:
124.140.397.251 dong * 1% = 1.241.403.973 dong.

T 5ng hop tdrt,cd cdc chi phi néu trén, thi gia von cua 1.251.706,96 kg
thanh pham da xuat ban cho 03 cong ty trén trong nam 2004 va 2005 la:
131.242.642.524 dong.

S6 tién ban hang da thu va gia tri hang tra lai:

Tong gé tien 03 céng ty da tra lai va tri gid hang tra lai la 5.843.106,08
USD, quy doi thanh VND theo ty gia tai thoi diem nhdn tién la 92.495.335.225
dong.

Téng sé tién bi thdt thodt la:

- S6 tién gia von ciia hang ho'a‘xud't ban khong thu ‘hoA‘i duoc la
38.747.336.225 dong (131.242.642.524 dong - 92.495.335.225 dong).

- S6 tién 16 tém lin bot ciia Tong cong ty Thwong mai S chuyén giao cho
cong ty P 1a 43.397,50 USD.

Qua trinh diéu tra, Nguyén Thanh X khai d4 chi phi 1.160.520,81 USD
cho cong ty P nam 2005, tuy nhién khong c6 co s& chap nhén vi: Tai thoi diém
2005, Cong ty D va cong ty P la quan hé mua dut ban doan nén khong c6 phat
sinh thém bat ky mot khoan doanh thu hay chi phi ban hang nao khac...

Ngoai ra, trén s6 sach Cong ty D c6 su can trir két chuyén cong no sb
tién 384.575.58 USD giita Cong ty D v6i cong ty P va cong ty F (Trung Qudc)
la do Nguyén Thanh X d3 lap ho so gia mao dé can trir no (BL 1809).

Ngay 27/12/2007, cong ty F va cong ty F1 dén lam viéc tai Tong cong
ty Thuong mai S di khang dinh khong ky bién ban thoa thuan ndi dung
chuyén s6 ng Cong ty D phai tra cho cong ty F sang cong ty P tra thay 1a
384.575,58 USD dong thdi yéu cau Cong ty D phai thanh toan cho 02 cong ty
s tién trén.

Nhu vay, theo s6 sach ké toan cua Cong ty D thi du no cia 03 cong ty
nuéc ngoai khong thu hdi duoc 13 2.369.594,02 USD, thiéu ng cong ty F
384.575,58 USD.

Viéc gia mao nodi dung cin trir cong no véi cac cong ty cia Trung Qudc,
Nguyén Thanh X con ty y cir em rudt la Nguyén Thanh D3 sang My dé theo
do1 vige ban hang, hang t6n kho, giam sat viéc thanh toan tién cta nguoi mua
hang tai My, nhic nhd cac cong ty chuyen tlen vé Viét Nam, dan dén hién nay
s6 hang ton kho di ban hét nhung so tién 2. 754.169,6 USD tuong duong
44.427.509.818 dong (ty gia ngay 28/6/2007) tién hang khong chung minh
dugc cu thé hién ai con no nhu thé nao hay di thu hoi nhung khong chuyén
cho Cong ty D.
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Ngoai ra, cac khach hang mua tom cua cong ty P con no 1a 1.147.777,89
USD nhung tir khi phét sinh cac hop dong dén nay da 5 nim khong thanh
toan. Huynh Qudc T1 giam ddc cong ty P c¢6 ban fax gui cho V& Hué Tr
khang dinh Tuan chi 12 ngudi 1am thué con chu thyc sy 1a Nguyén Thanh X,
moi viéc diéu hanh cong ty P 1a do Nguyén Thanh X va Nguyén Thanh D3.
Tuy nhién, qua trinh diéu tra X va Pam khong thira nhan vi¢c nay.

2. Hanh vi “Loi dung, chirc vu quyén han trong khi thi hanh céng vu”
cua Nguyén Thanh X

Ngay 26/11/2004 Nguyén Thanh X — Phé Giam ddc Cong ty D ky hop
ddng mua ban véi cong ty J (Trung Quéc), ndi dung: Phia Trung Qudc ban
cho Cong ty D hé théng may sdy thang hoa voi gia 570.000 USD. Bén ban
chiu trach nhiém ldp dit, diéu chinh hé théng va gt sang 5 k¥ thuét vién phuc
vu cho lap dat, van hanh ... Bén mua s& xac dinh vi tri lip dat diy chuyén va
chiu chi phi xuét canh, vé mdy bay di vé va tat ca phi luu tra (an, &, di lai) tai
Viét Nam cho k¥ thuét vién cua bén ban.

Cling ngay 26/11/2004, Nguyén Thanh X — Pai dién Cong ty D va cong
ty TNHH thuy san B (Bén B — thyc chat 1a cong ty cia gia dinh X) ky hop
dong tiy thac nhap khau sb 02/CF-NUT/2004 noi dung: Bén B uy thac cho bén
A nhap khau hé thong méy siy thing hoa tri gia 570.000 USD, bén B s& thanh
toan bang chuyén khoan cho Bén A bang dong Viét Nam theo ty gia ngan
hang chia 1am ba dot theo dung nhu diéu khoan ctia Cong ty D mua may cua
phia cong ty Trung Qudc. Bén A dugc hudng phi ty thac nhap khau 0,5% 1a
45.372.000 dong va thu ngay sau khi nhan hang. Bén B chiu trach nhiém
thanh toan céc chi phi va 1& phi c¢6 lién quan dén hoat dong nhap hang ...

Tir ngay 15/4/2006 dén 28/02/2007, Nguyén Thanh X - Quyén Giam
dbc da duyét chi thanh toan tién vé may bay cung cac chi phi an ¢ khach
san... cho cac chuyén gia lap dit may hét tong cong 13 63.731.596 dong va chi
phi cdu may tir container xuéng mat dat hét 10. .000.000 dong. Trong khi hop
dong tiy thac nhap khau khong thé hién khoan tién nay.

Viéc nhip may sdy thiang hoa, Cong ty D chi hudng theo hop dong 1a
phi uy thac nhap khau 1a 45.372.000 dong (0,5%) nhung Nguyén Thanh X
duyét thanh toan chi phi vé may bay cho chuyén gia lap may nguoi Trung
Quéc khong quy dinh trong hgp ddng uy thac 63.731.596 dong va chi phi cau
may tir container xudng mat dat 10.000.000 dong. Tong cong giy thiét hai cho
Cong ty D 73.731.596 dong.

Ngoai ra, ngay 01/6/2006, Cong ty D do Nguyén Thanh X va cong ty
Quoc té H co ky thoa thuan chung, theo d6 Cong ty D dong y dé cong ty H la
nha phan phdi doc quyén san pham udp lanh va lam kho (san pham san xuat
tir may sdy thang hoa) thi cong ty H cho Cong ty D vay 20.000.000 Yén Nhat
(JPY) trong vong 3 nam voi lai sudt 3%/nam, so tién s& dugc chuyen ngay sau
khi xac nhan hoan tat viéc 1dp rép va chay thtr kiém tra, nang cap phong ché
bién duoc chap thuan boi ky thuat vién Nhat Ban.
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Ngay 15/9/2006, Cong ty D va cong ty H ky hop dong cho vay cé bao
dam vé6i noi dung nhu thoa thuan. Cung ngay 15/9/2006, cong ty H da chuyén
s tién 168.307,66 USD tuong duong 20.000.000 JPY, quy doi thanh tién Viét
Nam 12 2.693.090.868 dong.

~ Ngay 16/9/2006, X chi dao cho Phan Thanh V - K¢ toan truéng lam
phiéu két chuyén can trir cong no voi cong ty B nhung Vy da lam phicu ket
chuyén can trir tién may say thang hoa.

Phan Thanh V chi c¢6 ban thoéa thuan sé 02/06 CF.TT ngay 06/9/2006
gitra cong ty B va Cong ty D, Vy hoan toan khong biét X ky hop dong vay
20.000.000 JPY nén trong sO sach ké toan khong hach toan khoan vay nay va
chua chi tra tién 1ai vay. Ngay 13/12/2007, cong ty H c¢6 van ban yéu cau
Cong ty D tra no gbe va tién 1ai phat sinh 810.410 JPY, luc nay Ban giam ddc
mao1 moi phat hién su viéc.

Ngay 16/01/2008, cong ty B di chuyén tra toan by ng gbc va lai tong
cong 20.810.410 JPY tuong dwong 3.071.616.516 ddng cho Cong ty D.

Ngay 25/01/2014, Giam dinh vién tu phap vé ké toan — tai chinh ket
luan COng ty D vé so tién thiét hai trong viéc vay 20.000.000 JPY nhu sau:

- Néu Cong ty D duoc phép ctia don vi cha quan 1a Cong ty S va Ngan
hang Nha nudc thi viéc vay bang tién Yén Nhat voi 13i suat wu dai 3%/nam thi
c6 loi hon so voi khi vay ngoai té tai Ngan hang Viét Nam véi 13i suat
6%/nam, 13i suat chénh léch 14 251.410.244 dong.

- S6 tién trugt gia ngoai té khi tra: cong ty B da thanh toan cho Cong ty
D s6 tién no gbc ngoai té 20.000.000 JPY, ty gia tai thoi diém thanh toan ngay
16/01/2008 1a 147,6 ddng/JPY, véi s tién truot gia ngoai té do ty gia ting 1a
258.909.132 dong (20.000.000 JPY x (147,6 dong/JPY — 134,65 dong/JPY).
Nhu vay Cong ty D sé& bi 16 7.498.888 dong.

Hanh vi vay tién ctia cong ty nudc ngoai khong xin phép don vi chu
quan 1a Tong cong ty Thuong mai S va Ngan hang Nha nudc cua Nguyen
Thanh X sai nguyén tic vé& quan Iy ngoai t&. Mat khac, hé thong may say
thing hoa 1a ctia cong ty B, tai san thé chip cho khoan vay nay, nhu vay Cong
ty D khong dugc huong loi dbi véi sd tién vay.

V&1 muc dich c6 1g1 cho cong ty gia dinh cua minh, X da lgi dung churc
vu quyén han 13 Quyén giam ddc dé ky hop dong vay tién clia nudc ngoai véi
danh nghia Cong ty D nhung sau d6 chuyén cho cong ty B str dung sai nguyén
tac, nhung do khong gay hau qua vi vay khong truy t6 Nguyén Thanh X vé
hanh vi nay.

Riéng vé hanh vi X va cac ddi tugng lién quan tai Cong ty D tng tién
cho 02 cong ty gia dinh cia Nguyén Thanh X va hanh vi thanh 1ap cac cong ty
B va cong ty Nh co quan canh sat diéu tra da c6 quyét dinh trung cau giam
dinh tu phap vé ké toan — tai chinh thudc S& Tai chinh Thanh phé HO Chi
Minh, két qua nhu sau:
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a. V& viéc d6i ung von cho 02 cong ty thuy san B va thiy san Nh.

Qua kiém tra,déi chiéu ching tir s6 sach ké toan tir nam 2001 dén thang
6/2007 thi tinh dén 30/6/2007 cong ty thuy san B con ng Cong ty D
2.357.051.917 dong va Cong ty D con ng cong ty Nh 1a 24.354.695 dong.

- Tinh tir ndm 2001 dén 2003, Céng ty D c6 ‘sé du cong no phai tra cho
cong ty B va cong ty Nh do d6 khong c6 thiét hai v¢ 1ai chiém dung von.

- Tir nam 2004 dén 30/6/2007 thi s6 tién 1di ma Cong ty D phai thu cua
cong ty Nh 1a 1.314.546.524 dong va sb tlén lai ma Cong ty D phai tra cho
cong ty B 1a 27.451. 012 dong (tinh theo 13i suat 8,5%/thang). Bu trir s6 tién 13
ctia 02 cong ty thi sb tién 14i ma Cong ty D phai thu 1a 1.287.095.512 dong
(1.314.546.524 dong - 27.451.012 ddng).

Chéanh thanh tra Thanh phé H6 Chi Minh da c6 quyét dinh tinh 14i
chiém dung von cho phan sd du cong no phai thu, cong ng phai tra tir nim
2004 dén 31/12/2007 caa Cong ty D voi cong ty B va cong ty Nh theo 14i suét
0,85%/thang, sau khi bu trir tién 13i ctia hai cong ty B va céng ty Nh thi sd tién
|di ma Cong ty D phai thu 1a 1.294.697.642 dong (1.313.304.434 dong —
18.606.792 d6ng). Cong ty thiy san Nh d ndp s tién 770.000.000 dong, con
phai nop thém so tién 524.697.642 dong.

Nhén tl}éy: Trong viéc ng tién von, phéq thiét hai da dugc Thanh tra
Thanh phé H6 Chi Minh ra quyét dinh thu hoi s tién lai do chiém dung von,
cong ty thuy san B cling da chap hanh do d6 khong xem xét xur 1y vé hanh vi
nay.

b. Vé khoan can trir 2,7 ty dong v6i 10 khach hang:

Két luan giam dinh nhu sau: Viéc can trir cong no gitra Cong ty D, cong
ty B, cong ty Nh va 10 khach hang ca nhan ban hang cho Céng ty D khéng
thuc hién dugce, do thuc té viéc thuc hién can trir cong no nay 10 khach hang
cd nhan khoéng c6 ky bién ban théa thuan cén trr cong no, dén ngay
31/01/2005, Cong ty D da hoan nhap lai s6 cong no da can trir. Nhu vy, cong
ng gitra Céng ty D, cdng ty B, cong ty Nh va 10 khach hang ca nhan ban hang
cho Cong ty D khong thay dbi.

c. Vé ng thué hai quan

Viéc Cong ty D bao céo khoan ng thué Hai quan 2.915.379.371 dong do
s6 thué nay thudc céc to khai xuat khau tom cho 3 cong ty nudc ngoai ng tién
thanh toan nham duoc hai quan x6a ng khoan thué nay. Tuy nhién két qua
diéu tra xac dinh cac to khai xuat cho 3 cong ty nudc ngoai néu trén khong
lién quan gi dén céc to khai Hai quan con no thué.

Tai ban cdo trang s6 55/CT- P3 ngay 21/01/2016 Vién klem sat nhan dan
Thanh ph6é H6 Chi Minh di truy to bi céo Nguyen Thanh X vé céac t6i “Cé y
lam trai quy dinh cua Nha nudc vé quan 1y kinh té gdy hau qua nghiém trong”
va “Loi dung chirc vu, quyén han trong khi thi hanh cong vu” theo khoan 3
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Piéu 165 va khoan 1 Diéu 281, cac bi cdo V6 Hué Tr, Ping Hiru Th va Ngo
Ngoc S bi truy t6 veé toi “Co ¥ lam trai quy dinh ctia Nha nudc vé quan 1y kinh
té gay hau qua nghiém trong” theo khoan 3 Piéu 165 Bo luat Hinh sy.

Tai ban an hinh su so tham s0,90/2017/HSST ngay 14/3/2017, Toa an
nhan dan thanh pho Chi Minh da quyét dinh:

Tuyén bo bi cdo Nguyén Thanh X pham i “C0 y 1am trai quy dinh
cua Nha nuc’rg vé quan 1y kinh té gay hau qué nghiém trong” va “Loi1 dung
chtrc vu, quyén han trong khi thi hanh cdng vu”; cac bi cao Vo Hué Tr, Pang
Hiru Th, Ngé Ngoc S pham t6i “C4 y 1am trai quy dinh ctia Nha nude vé quan
1y kinh té gay hau qua nghiém trong”.

1. Ap dung khoém 3 Diéu 165; khoan 1 DPiéu 281; diém p khoan 1,
khoan 2 Diéu 46, Dicu 47, bi¢u 50 B luat Hinh suy;

XU phat bi cdo Nguyen Thanh X 04 (b6n) nam tu vé toi “Co y lam trai
quy dinh cua nha nude vé quan ly kinh té gdy hau qua nghiém trong” va 01
(mot) nam tu vé toi “Loi dung chirc vu, quyén han trong khi thi hanh céng

2

vu”.

Téng hop hinh phat, budc bi céo phai chap hanh hinh phat chung cho ca
hai t01 1a 05 (ndm) ndm tu.

Thot han tu dugce tinh tir ngay bét bi c’éo thi hanh an duoc trir thoi han
tam gitr, tam giam trudce tr ngay 13/5/2009 dén ngay 30/01/2011.

‘ 2. Ap dung khoan 3 biéu 165; diém b, p khoan 1, khoan 2 Diéu 46;
biéu 47 B0 luat Hinh su;
~ Xu phat bi cao Vo Hué Tr 03 (ba) nam tu, thot han tu dugc tinh tir ngay
bat bi cao thi hanh an.

Ngoai ra ban an hinh su so tham con tuyén vé cac bi cdo khac, xur 1y vat
ching khac, an phi va quyén khang cao vu an theo luat dinh.

Ngay 17/3/2017, bi cdo Nguyén Thanh X khang cao toan bd ban 4n so
tham, cu thé bi cdo cho ring khong pham toi “C4 ¥ 1am trai quy dinh cta nha
nudc vé quan 1y kinh té gay hau qua nghiém trong” va tdi “Loi dung chtic vu,
quyén han trong khi thi hanh c¢éng vu”, 1y do: chi phi phat sinh 73.731.5694
12 chi phi 14p dit hé thong mdy siy thing hoa dudc xdc 1ap bsi hop dong
cho thué ky ngay 9/2/2006 gitta cong ty B va cong ty D, hoan toan khong
phai 12 chi phi ph4t sinh thudc vé hdp ddng ly thdc ngay 26/11/2004 dugc
ky gifta cong ty B va cong ty D va dugc thanh 1y theo ding tinh thin cda
hdp ddéng nén bi cdo khong gay thiét hai 73.731.569d cho cong ty D. V& tdi
“C4 y lam trai quy dinh ctia nha nudc vé quan 1y kinh té gdy hau qua nghiém
trong”, bi cdo X cho riing thiét hai 38.747.126.299d 1a khodn ng khé doi x4y
ra trong hoat dong rii ro clia kinh doanh xut nhap khau, nén bi cdo khong
pham t3i nay.VE phan trdch nhiém dan su, bi cdo d€ nghi xem xét so tién
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phai bdi thudng cao hon bi cdo Tr 1a chua cong bing, 1y do chii truong thuc
hién hop dong ky gti tom qua M§ 1a chd truong chung clia ci ban gidm doc
va chinh ong Tr truc ti€p ky 84 hop ddng. V& 16 tom tim bdt, bi cdo X cho
ring khong phdi trach nhiém cta bi cdo vi cong ty D xuat Gy thdc thong qua
Téng cong ty thuong mai S ding quy dinh cta phédp luit, khach mua hang 13
Téng cong ty thuong mai S, do d6 bi cdo khong chiu trach nhiém vé tri gid
16 hang nay.

Ngay 21/3/2017, bi cdo Vo Hué Tr khdang cdo kéu oan va ndng, 1y do:
M§ kién 34 doanh nghiép Viét Nam bdn ph4 tom va 4p dit thu€ chong ph4
gid cao 93%, bi cdo lién tuc xin chii truong cia Tong cong ty S nhung tong
cong ty khong cé gidi phdp ndo hiéu qud va cudi cling giao quyén cho gidm
doc doanh nghiép co sd tu gidi quyét, nén khong pham tdi c6 y 1am trai va
sau cling ciing ban dudc hang ton kho thu vé dugc 6 triéu do la My.

Vién trudng Vién ki€m sit nhan dan TP. H Chi Minh c¢6 vin ban s6
08 ngay 23/3/2017 khang nghi phic thAim mot phan d6i v6i ban dn sd thim
néu trén vé phan hinh phat ctia bi cdo Nguyén Thanh X, dé nghi ting hinh
phat d&i vdi bi cdo X vé toi “C6 ¥ lam trai quy dinh cta nha nudc vé quan 1y
kinh t& gdy hau qua nghiém trong”, 1y do vdi chic vu phé gidm doc nhung X
da dudc gidm doc dy quyén diéu hanh toan bd cdc hoat dong xuit nhap
khiu ctia cong ty D. X khong 1am ding cic quy dinh clia nha nudc lién quan
dén hoat dong kinh doanh clia cong ty D, gy thiét hai tai sdn clia nha nudc
trén 38 ty dong, hau qua dic biét nghiém trong, trong qu trinh diéu tra, xét
X bi cdo khong thanh khén.

Tai phién toa xét xtr phiic thdm, cac bi cdo van gilt nguyén yéu ciu
khang cdo, Vién kiém sat giit nguyén yéu cau khang nghi.

Pai dién Vién kiém sat nhan dan Cép cao tai Thanh phd HO Chi Minh
phat biéu quan diém vé giai quyét vu an nhu sau: An so tham xét xtr cac bi céo
t0i danh nhu néu trén la dung quy dinh cua phap luat. Cac bi cao X va Tr
khang céo kéu oan 1a khong c6 can cit chap nhan duoc. Xét khang nghi cia
Vién kiém sat nhan dan thanh phé H6 Chi Minh, hanh vi pham ti cta bi cdo
X gay thiét hai cho nha nudc trén 38 ty dong, khong thanh khan, an so thim
ap dung Diéu 47 B6 luat hinh su xi bi cao dudi khung hinh phat vé toi “C6 ¥
1am trai quy dinh cua nha nuéce vé quan 1y kinh té giy hiu qua nghiém trong”
la khong nghiém, khong tuong xing véi tinh chat, mic do, hanh vi pham td1
cta bi cdo. D nghi Hoi ddng xét xir chdp nhan khang nghi cua Vién kiém sat
nhan dan thanh phd H6 Chi Minh, tang hinh phat dbi v6i bi cao X, dé nghi xur
phat bi cdo X tur 12 dén 13 nam tu vé toi “Co v lam trai quy dinh cua nha nudc
vé quan 1y kinh t& gay hau qua nghiém trong”. Gitt nguyén hinh phat vé toi
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“Loi dung chitc vu, quyén han trong khi thi hanh cong vu” ddi véi bi cao X va
hinh phat doi véi bi cao Tr.

Can cir vao cdc chung cw va tai liéu da duoc tham tra tai phién toa
phic tham; Can cir vao két qua tranh ludn tai phién toa, trén co so xem xét
day di, toan di¢n tai liéu, chung cu, y kién ciia kiém sdt vién, bi cdo va ngueoi
tham gia t6 tung.

NHAN PINH CUA TOA AN:

V& hinh thuc don khang céo cua cédc bi cdo va khdng nghi cia Vién
kiém sét 1am trong han luat dinh nén chdp nhan xem xét giai quyét theo trinh
tu phiic tham.

Vé ndi dung khdng cdo, khdng nghi, hdi dong xét x{t cip phiic thim
nhan thay:

Pé giai phong hang ton kho (t6m dong lanh) cac bi cao Nguyen Thanh
X va Vo Hué Tr da bat chap khuyén céo, rai ro, mat von ciia Tong cong ty S
da thuc hién cac hop dong ban ky gui thong qua cong ty nudc ngoai. Do Hai
quan khong thong quan hop dong ky giri vi khong ghi r6 gia thanh, sé lugng
va nhiing thong tin can thiét khac nén hai bi cio Tr va X da chi dao cho bi cao
S tao lap cac hop dong mua ban gia chit ky ctia cac bén dbi tac, gom 84 hop
dong kinh té cac loai ddi voi 03 cong ty nudc ngoai. Theo két luan giam dinh
s0 1034 ngay 25/01/2014 cua Giam dinh tu phap So Tai chinh thanh pho Ho
Chi Minh thi tong sO tién bi that thoat 1a 38. 747.336.225 d6ng (s0 tién vén cua
hang hoa xuit ban khong thu hoi duoc) va sb tién tom lan bot 1a 43.397,5
USD. Do d6 cac bi cao da bi xét xur vé t6i “Co y 1am trai quy dinh cta nha
nudc vé quan ly kinh té gdy hdu qua nghiém trong”. Bi cao cao X con co6 hanh
vi loi dung quyén giam déc Cong ty D ky duyét thanh toan tién vé may bay,
chi phi khac cho chuyén gia lap dat may say Thang Hoa gay thiét hai cho
Cong ty D s6 tién 73. 731.596 ddng, nén d3 bi Toa an cip so thAm xét Xt vé toi
“Loi dung chtrc vu, quyén han trong khi thi hanh cong vu”

Thay rang, tai phién toa so tham ngay 10/3/2017 dai dién Vién kiém sat
nhan dan Thanh phé H6 Chi Minh trinh bay luin tdi két luan vé sd tom tim
bot la cong no can thu hdi cho Cong ty D, do @6 Vién kiém sat khong dua vao
xtr 1y trong hanh vi “C4 ¥ 1am trai quy dinh cta nha nuéc vé quan 1y kinh té
gy hau qua nghiém trong” clia cac bi cdo Tr va X (bién ban phién toa so thim
ngay 10/3/2017). Nhu vay, tai phién toa xét xur so tham dai dién Vién kiém sét
da rat mot phan quyét dinh truy t6 néu trén nhung ban an so thim khéng phan
tich, nhan dinh, danh gia viéc rat mot phan quyét dinh truy t6 trén, lai quy két
thiét hai 6 tién 43.397,5 USD 16 tom tdm bot cho cac bj céo 1a vuot qua pham
vi xét xur cuia HO1 déng xét xtr, theo Pidu 196 cua Bo luat tb tung hinh sy “Toa
an chi xét xu nhiing bi cdo va nhitng hanh vi theo t01 danh ma Vién kiém sat
truy t6 va Toa an da quyét dinh dua ra xét xir”. Mat khac, theo 10i khai cta céc
bi cao Tr va X thi trong 84 hop dong kinh té néu trén Cong ty D da thu dugc
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sO tién trén 5 triéu USD. Tai phién toa so tham luét su bao chita cho bi cao X
dé nghi duogc trtr vao so thi¢t hai va khong thé tach ra khoi so tién trén 38 ty
néu trén. Van dé€ nay cling chua duoc di€u tra, x4c minh lam rd.

Nhéan thay viéc diéu tra & cap S0 tham khong day du, ma cap phuc tham
khong the bd sung duoc va Toa an cap so tham c6 vi pham nghiém trong vé
thi tuc t6 tung. Do d6 can hily mot phan ban an so tham d6i véi céc bi cao V3
Hué Tr va Nguyén Thanh X.

Vi cac 1€ néu trén,
QUYET PINH:
Ap dung Diéu 250 cta Bo luét to tung hinh su:

Huy mot phan ban 4n hinh sy so thim s6 90/HSST ngay 14/3/2017 cia
Toa an nhan dan thanh pho H6 Chi Minh da xét xtr do1 vdi cac bi cdo Nguyén
Thanh X va V6 Hué Tr.

Giao ho so cho Toa an nhan dan thanh phé Ho Chi Minh dé chuyén cho
cac co quan tién hanh to tung di€u tra lai va xét xr theo thu tuc chung.

Gilr nguyén cac quyét dinh khac cua ban an so tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: , TM.HQI PONG XET XU PHUC THAM
- Toa 4n nhén dan t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- Vién kiém sat nhan dan cap cao

tai thanh phd H6 Chi Minh;

- TAND TP.HCM,;

- VKSND TP.HCM ;

- Cuc THADS TP.HCM ;

- S tu phap TP.HCM ;

-CATP.HCM; . o

-BCTN (2); Tran Xuan Minh

- Luu (3) T.15b (AN 18).



