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~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA-VUNG TAU

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phéan — Chu tea phién tda: Ong Pang Puc Hao

Céc tham phan: Ong Nguyén Minh Chau

Ong Cao Xuén Long

- Thur ky phién toa: Ba Nguyén Thi Ha Vy — Thu ky Toa an nhan dan tinh
Ba Ria-Viing Tau.

- Dgi di¢n Vign Kiém séat nhan dan tinh Ba Rja-Viing Tau tham gia phién
toa: Ba Tran Thi Kiéu Oanh — Kiém sat vién.

Ngay 10-7-2023 va ngay 03-08-2023, tai try s¢ Toa an nhan dan tinh Ba
Ria - Ving Tau xét xu phlc tham cong khai vy an dan sy thu ly so
70/2023/TLPT-DS ngay 23-03-2023 veé viéc “Tranh chap hop dong thi cong va
boi thwong thiét hai .

Do bén &n dan sy so tham s6 105/2022/DS-ST ngay 27-12-2022 cua Toa
an nhan dan thanh pho V bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham s6 97/2023/Qb-PT ngay
24-05-2023; Quyet dinh hodn phién toa so 94/2023/Qb-PT ngay 06-6-2023;
Quyet dinh thay doi ngudi tien hanh to tung s6 96/2023/Qb-TA ngay 10-7-2023;
Quyeét dinh tam ngung phién toa so 95/2023/Qb-PT ngay 10-7-2023, gitra cac
duong su:

Nguyén don: Ong Hoang Thanh T, sinh ndm 1955 (c6 mat). Dia chi: 1
duong C, Phuong H, thanh pho V, tinh Ba Ria - Viing Tau.

Nguoi dai dién theo uy quyén cia 6ng T:,(A)ng Hoang Xuan B, sinh nam
1983. bia chi: 1 duong C, Phuong H, thanh pho V, tinh Ba Ria - Viing Tau (c6
mat).

Bi don: Ong Pham Vin B, sinh ndm 1963 (c6 mat)

Ho khau thuong tra: 225 duong L, phuong T, thanh phd V, tinh Ba Ria -
Viing Tau.
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Pia chi lién hé: 468/16/38A dudng B, phuong N, thanh phd V, tinh Ba Ria
- Viing Tau.

Ngudi c6 quyén loi, nghia vu lién quan:

1. Ba Nguyén Thi T1, sinh nam 1972. Dia chi: A khu phé A, phuong T,
thanh pho B, tinh Bong Nai (vang mat ngay 10-7-2023; cé mat ngay 03-8-2023).

2. Ba Nguyén Thi Q, sinh nam 1960. Bia chi: 1 C, Phuong H, thanh phd V,
tinh Ba Ria - Viing Tau (vang mat, c6 don xin vang mat).

Nguoi lam chang: Ong Tran Lé Hoang T2, sinh ndm 1983 (c6 mit ngay 10-
7-2023; vang mat ngay 03-8-2023). bia chi: 4 duong T, phuong T, thanh pho V,
tinh Ba Ria - Viing Tau.

Nguoi khang cao: Bi don 6ng Pham Van D.
NQI DUNG VU AN:

Theo don khaoi kién ngay 23-03-2021 thi nguyén don 6ng Hoang Thanh T
khoi kién yéu cau bj don 6ng Pham Vin P phai boi thuong tién chi phi thi cong
cac phan thuoc trach nhiém thi cdng cua 6ng B va chi phi khic phuc, sta chira
do 6ng B thi cong khong dam bao ky thuat 1a 38.927.000d; tra tién phat hop
dong do vi pham thoi han thi cong la 8.908.980d; Sé tién cong 6ng T phai tra
cho 6ng D con lai d6i vé6i hang muc phat sinh [a 21.251.000d. Tuy nhién, 6ng T
duoc quyén gitr lai 21.251.000d nay dé bao hanh cong trinh (BL02-03).

Ngay 13-5-2022 6ng T c6 don bd sung yéu cau khoi kién yéu cau 6ng b
boi thuong so tién 28.722.200d gom 10.000.0004 tién cong chéng tham phan
san thugng + 13.922.200d tién vat tu chéng tham + 4.800.0004 tién gach 16t cii
phai duc bo (BL55).

Ngay 21-7-2022 dng Pham Vin B c¢6 don phan t6 (BL119-120) yéu cau
Toa &n budc 6ng Hoang Thanh T tra s tién 268.924.000d gém 6.046.0004 tién
bdi thuong cho cdng nhan + 144.970.0004d tién bdi thuong theo Ngan hang
TMCP V (Ngan hang V) + 8.908.0004 tién phat hop dong.

Ngay 04-11-2022, 6ng Pham Vian B ¢6 don rit mot phan don phan t6 va
xac dinh yéu cau phan t6 ngay 21-7-2022 trén (BL126), yéu cau Toa an budc
6ng Hoang Thanh T tra so tién 262.878.000d gom 109.000.000d s6 tién da thi
cong + 144.970.000d tién boi thuong theo Ngan hang V + 8.908.0004 tién phat
hop dong.

Tai ban ty khai va qua trinh lam viée, nguyén don ong Hoang Thanh T
trinh bay:

Pau nam 2018, dng T tién hanh xay dyung cin nha sé 1 duong C, Phuong
H, thanh phd V. Khi xay dung xong phan moéng biang va db cot 6ng T phat hién
kip tho gioi cua nha thau da tach ra lam riéng, khong lam cho nha thau nixa, sd
tho con lai déu Ia tho tay nghé thip nén 6ng T thoa thuan cham dut Hop déng
vé6i nha thau ci.
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Ngay 02-6-2018, 6ng T ky hop dong xay dung nha & tai 1 duong C,
Phuong H, thanh phé V véi 6ng Pham Vian B . Noi dung chinh caa Hop dong
duoc thé hién nhu sau:

1. Ong Hoang Thanh T (goi tat 1a Bén A) dong y giao cho 6ng Pham Van
P (goi tat 12 bén B) thi cong tron goi phan thé gdm nhan cong, vat tu cin nha 1
duong C theo thiét ké da dugc phé duyét.

2. Thi cdng phan cip thoat nudce theo thiét ké.

3. Thi cng phan dién gom ca day dién thoai, Internet, cap truyén hinh am
tuong. ..

4. Phan hoan thién: Gom cac cbng viéc nhu lat gach nén, 6p gach céc
hang muc theo thiét ké, lap dat thiét bi vé sinh va cac hang muc khac duoc hai
bén thoa thuan.

Tong dién tich xay dung theo dy toan 278. 93m-. Ngoai ra, 6ng D con phai
thi cdng phan mai ngdi ¢ tang thuong, san thuong mai va tang 3.

Tong gia tri xay dung cac hang myc trén theo du toan la 1.079.889.000d
trir 90.000.000d 1a gia tri phén thi cong moéng bang, d6 cot mong gia dinh 6ng
T da thi cong trude do, thi gia tri hgp dong theo du toan con lai 1a 989.889.0004.

5. S tién thanh toan s& theo khéi lwong, dién tich thi cong thuc té nhan
V61 don gia néu trén sau khi thi cong xong.

6. Thoi gian thi cong la 120 ngay ké tir khi bén A dong y ky két hop dong.

7. Hop dong con duoc 2 bén thoa thuan vé tién do thuc hién; phuong thirc
thanh toan; trach nhiém cua 2 bén A va B; cac bién phap bao dam thuc hién hop
dong; cham dat hop dong; bao hanh cong trinh va diéu khoan cubi ciing.

Hai bén con thoa thuan riéng trudc khi thi céng, 6ng B phai can cir vao
Ban vé thi cong kiém tra lai kich thuéc phan méng xem phan di thi cong trudc
d6 c6 ding ban vé& hay khong va thdng nhat nang nén 1én 20cm.

Sau khi ky két Hop dong, éng B di tiép nhan cong trinh va tién hanh thi
cong. Theo Hop dong, thoi gian thi cong 1a 120 ngdy nhung dén ngay
26/10/2018, tirc la sau hon 4 thang 20 ngay (140 ngay), ong B méi chi hoan
thanh thi cdng mot phan cong trinh, hang loat hang muc van do dang hoic chua
lam. Sau khi xem Xeét lai noi dung cong viéc bén B phai thuc hién da dugc ky két
trong hop ddng va khdi luong cdng viéc thuc té da thuc hién, 2 bén nhat tri cho
rang: ong D m¢i chi hoan thanh thi cong mot phan cong trinh, hang loat hang
muc van do dang hoic chua 1am nhu: t6 trat tuong o cac tang; lop ng6i mai; 6p
lat gach san, toilet; 1am son nudc tuong; hoan thién lap dit dién, nude... Nhu
vy, bén B di vi pham quy dinh vé thoi gian thuc hién hop dong va tién dcf) thuc
hién hop dong da thoa thuan véi bén A,

Trén tinh than tao diéu kién dé bén B tiép tuc thyuc hién Hop dong, nhung
cling xac dinh rd trach nhiém cuaa cac bén, dac biét l1a bén B trong viéc nghiém
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tlc thuc hién hop dong, ngay 26 thang 10 ndm 2018 hai bén thng nhat ky két
thém ban Phu luc hop dong xay dung véi cac diéu khoan nhu sau:

1. Ong D ghi nhan bén B da vi pham quy dinh vé thoi gian thuc hién hop
dong va tién do thuc hién hop dong da théa thuan véi bén A.

2. Bén A dong y gia han thoi gian thuc hién cho bén B thém 01 thang
(mét thang). Thoi gian gia han dugc tinh tir ngay 27/10/2018.

3. Nhitng phan viéc phat sinh nhu xay tir tudng 10 sang xay tuong 20; do
thém cot bé tong... tinh theo khéi lugng thuc té da thuc hién va theo dinh muc
tiéu chuan xay dung cua Nha nude va vian ban hudng dan cua Bo Xay dung.

4. Qua thoi han trén ma bén B van chua hoan thanh cong viéc di thoa
thuan theo dung sé luong va chat lugng cdng viéc da thoa thuan bén A co quyén
a4p dung cac diéu khoan vé dam bao thuc hién hop dong va cac quy dinh cua
phap luat dé doi bdi thuong thiét hai va &p dung mac phat theo quy dinh cua
Hop dong.

Sau khi ky két Phu luc hop dong, ong B tiép tuc thi cong. Tuy vay, dén
ngay 06/12/2018 tuc 1a da vuot qua thoi gian gia han caa Phu luc hop dong 10
ngay ong P van chua thi cong xong; hang loat hang muc van chua duoc thi cong
hoac méi thi cong dé dang nhu chwa lam phan bép va Iat nén tang trét; hé thong
cap thoat nudc dang thi cong do dang; chua lap dat thiét bi dién va thiét bj vé
sinh...Mit khac, qua kiém tra cac hang muc da thi cong co rat nhiéu hang muc
ong D bo qua khong thi cong nhur thiét ké; thi cong sai thiét ké; thi cong khdng
dung k¥ thuat...cu thé 1a:

Kich thudc hanh lang tang trét va ting 2 sai véi thiét ké; phan tuong hong
bén phai phia trén nghiéng 10 phan so vai tang trét; duong dién 18n tang 3 khong
lam am tuong va chay dudi nén san, khong dam bao an toan; Mot s6 phong xay
tuong ngin do khong ke vudng nén tudng bi xéo; ¢ cot mong phia sau do léch
15 cm; dudng 6ng nudc tang thuong khong dit 4m twong ma chay dudng cap
trén mang xoi. An bdt khong lam 2 duong éng thoat nudc mai bén trai san
thugng dé thodt tran 1én san thuong tang 4 1am cho tinh trang thim nudc phan
san thuong nay thém tram trong. .. Trudc cac sai pham nghiém trong vé ky thuat
trong qua trinh thi cong va thoi han thi cong da vugt qua quy dinh hon 2 thang.
Pong thoi, qua tim hiéu 6ng T biét dugc dng B chi 1a nha thau nghiép du va co
hoi vai nhdm tho nghiép du tu do vo vét & bén ngoai, khdng co thg gioi. Hon
nita, da sap dén tét ma cdng trinh van dé dang trong khi toan bo phan san va
tuong rao ciing phai tién hanh thi cong. Do vay, dng T cin cir vao quy dinh tai
Diéu 7 cuia Hop dong xay dung dé cham dit Hop dong xay dung véi ong B véi
cac ly do chinh:

An bét hang muc khdng thi céng theo thiét ké ma khdng khac phuc duoc
(khong thi cong duong ong thoat nudc mai bén trai san thuong dé thoat tran 1én
san thugng tang 4). Nhiéu hang muc thi cong sai thiét ké; khong dung k¥ thuat
ma dén nay khdng khic phuc dugc nhu hanh lang; twong nghiéng; chay duong
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6ng nudc. Vi pham nghiém trong thoi han thi cong. Trong trudng hop nay, 13i
hoan toan thuoc vé ong b.

Sau khi cham dat hop dong véi ong B, 6ng T tiép tuc thué kip tho khac co
chat luong dé thi cdng ndt cac hang muc thudc trach nhiém cua 6ng D phai thi
cong nhung chua duge thi cong nhu: Lat gach nén téng trét; d6 dan bép va 6p
gach phan bép; 1ap thiét bi dién; hoan thién hé thong cap thoat nudc; lap lap thlet
bi WC... (co6 Bang thong ké kém theo) véi tong s tién mua sam vat tu va tién
cong la 32 712.000d. Ngoai ra, vao gitra ndm 2019, khi mua mua dén, toan bo
san thuong tang 4 va toilet cac phong ngu gitta nha téng 3va2bi thim nghiém
trong, 6ng T d3 bao cho ong D va 6ng D bé mic 6ng T phai thué the chéng
tham lan dau hét 6.215.000d nhung san thuong tang 4 van con tham.

Theo quy dinh cua Hop dong xay dung va Phu luc hop dong ma 2 bén da
ky két thi: “Khi cham dat hop dong bén vi pham phai bdi thuong cho bén kia
toan bo thiét hai do minh gay ra” va “qua thoi han (da néu trong Phu luc hop
d6ng) ma bén B van chua hoan thanh coéng viéc di thoa thuan theo dung sb
lugng va chat luong cong viéc da thoa thuan bén A c6 quyén ap dung cac diéu
khoan vé dam bao thyc hién hop dong va cac quy dinh caa phap luat dé doi boi
thuong thiét hai”. Trong truong hop nay, 15i hoan toan thudc vé ong P nén ong
Tco quyen doi ong B phai boi thuong thiét hai. S6 tién 6ng T phai bo ra dé thi
cong ndt cac hang muc va cac phan viéc thudc trach nhiém cua ong P phai thi
cong, nhung chua thi cong hoac thi cdng do dang dng T phai thi cong tiép véi
gia ca phu hop véi gia thi truong va tién chéng tham lan 1 chinh Ia thiét hai caa
ong T da x4c dinh duoc. Hon nita mot s6 hang muc 6ng T chi doi mot phan thiét
hai nhu xay hd ga phia sau, d6 bé bép, 6ng T chi doi bdi thuong tién cong,
khong tinh tién vat tu, nén 6ng D phai bdi thuong cho dng T s tién A
38.927.0004 1a dang véi quy dinh cia Hop dong 2 bén da ky két va dung phap
luat.

V& yéu cau boi thuong chi phi chéng thdm san thuong tang 4:

Theo quy dinh cia hop dong, thoi han bao hanh cong trinh 1a 01 nam,
nhung dén giira nim 2019, toan bd san thwong tang 4 bi tham nghiém trong, mic
di ngay tir dau 6ng T da bao cho 6ng P nhung 6ng P khong chiu sira ma ¢ thai
d6 bo mic, nén dng T phai thué tho dé chong tham bang nhiéu cach nhu duc
toan bd gach chan tuong va mot phan gach 16t san thugng cing 16p ho cii dé
chng tham lai toan bo san thuong; 16t lai todn bd san thuong bang gach da méi.
Chi phi cho viéc chéng thim bao gdm: Tong cong phan vat tu: 13.922.2004;
Tién cdng chong tham: 10.000.000d; Thiét hai khéac do dién tich gach 16t cii phai
duc bo: 4.800.0004 (gach 30 x 60 loai da Royal 30 m2 x 160.000d). Tong cong:
28.722.2004.

Mac du hign nay san van bi tham mot phan, nhung viéc khac phuc triét dé

|4 trach nhiém cta 6ng T va don vi chong tham. Ong T chi yéu cau ong D phai
bdi thudng cho 6ng T chi phi viéc chéng thim hang muc san thuong tang 4 cin
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nha 1 duong C, phuong H, thanh phd V cling cac thiét hai khac do 6ng B nhan
thi cong nhung bi tham sé tién 1a 28.722.200 d.

Vé yéu cau 6ng D phai nop phat cho dng T sé tién do vi pham thai han thi
cong:

Theo Hop ddng, thoi gian thi cong 1a 120 ngay (trir chu nhat). Nhung dén
ngay 26/10/2018, turc la sau hon 4 thang 20 ngay (140 ngay trir 18 ngay chi nhat
va nhitng ngay do tinh trang bat kha khang), mac du da qua han thoi han thi
cong theo hop dong cong trinh mai chi 1am xong phan d6 bé tong va xay tudng;
hang loat hang muc van do dang hoic chua lam. Trudc tinh hinh dé, ngay
26/10/2018, hai bén ky ban Phu luc hop ddng b sung trong do6 co cac quy dinh
néu rd: Ong D thira nhan da vi pham vé thoi han thi cong. Bén A c6 thoa thuan
véi ong D la gla han thoi gian thi cong cong 01 thang nira, tinh tir ngay ky ban
Phu luc hop ddng bd sung véi didu kién néu hét 01 thang nira ma ong B van
chura hoan thanh viéc thi cong cac hang muc con lai thuoc trach nhiém cua bén
B, thi bén A c6 quyén ap dung cac diéu khoan vé bao dam hop dong (Piéu 6 cua
hop ddng) va quy dinh caa phéap luat dé doi boi thuong thiét hai va &p dung muc
phat theo quy dinh cua hop déng. Céac hang muc nhu lam da kiéng, xay hd ga da
duoc liét ké trong hop dong nén duong nhién nam trong thai han thi céng. Con
cac viéc khac nhu nhu xay b sung tuong 10 cac tuong ngan thanh tuong 20
(tong cong 167m ) lam 4 cot trang tri va da tang 3 vm chiéu dai tong cong la
14,65m (kich thudc cot va da la 20cm x 20cm), ton nén lén 20cm... Hop dong
khéng quy dinh gia han; 2 bén khong thoa thuan vé tang thoi gian thi céng, hon
nira khdi luong céc phan viéc nay khong 16n.

Ngay 06/12/2018, tic la sau 6 thang 4 ngay (184 ngay), nhiéu hang muc
cong trinh van chua duoc thyc hién nhu ban bién ban ban giao giira 2 bén da néu.
Nhu vay, sau 184 ngay 6ng P van chua hoan thanh cong viéc ciia minh. Mot sd
hang muc chwa duogc thi céng nhu chua 1at gach toan bo tang trét, hé thong thoét
nuéc thai va cip nude chua thi cong; chua lap dat thiét bi dién va thiét b toan
bo cac phong vé sinh; phan dan mat bang bép va lat gach phong bép chua hoan
thanh. Trir di 26 ngay chu nhat va truong hop bat kha khang, ong P di qua thoi
han 58 ngay ma cdng trinh van chua hoan thanh. D6 13 chwa ké sau khi cham dut
hop dong voi ong D, dng T phai thué tho thuc hién cac phan viéc con lai cua
ong D chua hoan thanh 12 16 ngay nira. Ngoai ra, toan bo phan l1am ma tit 6ng T
da muon tho tang cuong dé thi cbng vai thoa thuan ong B phai thanh toan tra lai
cho 6ng T lam ma tit véi don gia 110.000 d/m? san xay dung chinh.

Theo quy dinh tai Diéu 6 cua hop ddng, néu quéa han 01 ngay bén B s& bi
phat 0,3% gia tri hop dong. Tong muac phat khdng quéa 10% gia tri hop dong.
Mt khéc, theo quy dinh ciia ban phu luc hop ddng thi hét 01 thang gia han, ma
ong P van chua hoan thanh viéc thi cong cac hang muc con laj thudc trach
nhiém cua bén B, thi bén A c6 quyén &p dung cac diéu khoan vé bao dam hop
dong (Piéu 6 cua hop dong) va quy dinh cua phéap luat dé doi bdi thuong thiét
hai va ap dung muc phat theo quy dinh cua hop dong. Nhu vay, viéc gia han
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Hop dong 1a co diéu kién, néu hét thoi gian gia han ma 6ng B van chua hoan
thanh cdng trinh thi s€ phai chiu phat do vi pham thoi han thi céng. Tinh ra thi
6ng D qué han 58 ngay, néu tinh ca thoi gian dé thi céng cac hang muc ong D
chua thuc hién ma dng T phai thuc hién tiép 1a 15 ngay thi éng D thuc té qua
han la 73 ngay (= 02 thang 13 ngay).

Theo quy dinh cua hop ddng va phu luc hop dong ong T chi yéu cau dng
P phai nop phat cho 6ng T thoi gian qua han 1a 30 ngay véi s tién la:
989.889.0004 (l1a gia tri hop dong) x 0,3% x 30 = 89.090.910d (lam tron Ia
89.090.000 &).

Cac phan tranh chap con lai:

Trong qué trinh giai quyét vy Kién tai Toa an, ong B chinh thic dua ra 02
Bang ké la: Bang khéi luong da kiéng, ho ga, ong thoat nudc nha Pham Van B
ngdy 21/7/2022. Bang tong hop phat sinh xay lap nha chinh ngay 6/12/2018 (sau
day goi tat la Bang tong hop). Tai 2 bang nay, ong b ké khai gia tri cac hang
muc hoac phan viéc yéu cau ong T phai thanh toan cho 6ng D s6 tien la
158.205.500d. Ong T c6 y kién vé phan tranh chip nay nhu sau:

Phan 1: Vé phan xay dung chinh:

Phan xay dung chinh do da c6 quy dinh ro rang vé phuong thac thanh
toan (tinh theo thuc té khéi luong thi cong sau khi hoan thanh), don gia thi cong,
chi c6 4m* phan mai ngoi nhd ra khoi san kho mai 2 bén da thoa thuan vé don
gia (tinh don gid = 1/2 san kho mai). V&i tong s tién 1a 1.070.124.000d.

Trong phan xay dung chinh, ong B phai khau trir cho dng T cac khoan sau:
Chi phi ctia bén A da lam moéng bang tir trudc (theo thoa thuan trong Hop dong):
90.000.0004; Tién 1am son nuéc do bén A 1am thay cho bén B theo thoa thuan
cta 2 bén: 30.682.300d; Tién cdng tho dién nudc 6ng T tra thay cho éng D theo
yBu cau cua 6ng B: 15.000.000d; Tién mua vat tu va stra lai duong dng do dau
ndi sai hé théng thoat nude: 1.647.000d. Tong cong cac khoan dng T duoc khau
trir 1a: 137.329.0004.

Ong P di ky vao bién ban do dac ghi nhan dién tich thi cong thuc té phan
xay dung chinh do 2 bén do dac va cung lap; ghi nhan cac khoan éng T duoc
khau trir. Trén co SO khél lwong thi coéng thuc té nhan véi don gia trong hop
ddng va thoa thuan vé 4m? kho mai. Tinh toan duoc tong gla tri phan xay dung
chinh khi chua khau trir phan lam moéng, son nudc va tién dién nuoc la
1.070.124.000 dong,

Khau trir s6 tién 6ng T duoc khau trir 1a 137.329.000d, thi phan xay dung
chinh 6ng T phai thanh toan cho 6ng P la 932.795.0004 (1.070.124.000d —
137.329.000d = 932.795.0004).

S6 tién 6ng T da (ng cho ong D bang tién mat va chuyén khoan (da dugc
ong B xac nhan) 1a 982.000.000d. Khau trir phan xay dung chinh 6ng T phai
thanh toan cho ong B 1a 932.795.000d, thi con du 49.205.000d. Pay chinh 1a s6
tién 6ng T d3 tmg trude cho 6ng B cho phan phat sinh.



8

Qua trinh 1am viéc tai Toa ong D ciing khang dinh vé phan xay dung
chinh 6ng khdng c6 y kién gi tranh chap nén 6ng T dé nghi Toa ghi nhan céc s6
liéu trén.

Phan 2: Phan da kiéng, hd ga va cac phan phat sinh:

Phan da kleng va phan hé ga: do Hop dong da quy dinh: “Phan nay thanh
todn truc tiep c6 bang ké khoi lwgng” nén ong T chap nhan theo Bang ké chinh
thirc ma ong D da ndp cho Toa an dé ngdy 21/7/2022; cu thé 1a: Phan da kiéng:
32.924.285d (lam tron 32.924.000d); Chi phi cho xdy hd ga: tong sb tién:
6.709.130d (1am tron 6.709.0004).

Vé phan phat sinh da yéu cau giam dinh: bay la phan tranh chap chinh
giita 2 bén. Phan nay gém cac hang muyc: nang nén l1én cao 20cm; xay tudng 10
khong t0, xay tudng 10 co td, xay tudng 20 cé to trat va d6 cot, dam trang tri tai
san thuong phia sau tang 3 (sau day goi tat 1a phan xay tuong va d6 dam cot).
Tai Toa 6ng D yéu cau 6ng T phai thanh toan cac hang muc nay theo Bang tong
hop phét sinh xay lap nha chinh ngay 6/12/2018 do 6ng P lap ra (sau day goi tat
la Bang tong hop). Viéc 6ng D yéu cau dng T phai thanh toan céc hang muc nay
theo Bang tong hop do éng B tu tinh toan véi tong s tién 1a 80.489.000 ddng 1a
khong ding bai cac ly do sau:

Tai Diéu 1 cua Hop dong Xay dung giita 2 bén quy dinh: “Sé tién thanh
toan phai theo khéi luong va dién tich thi cong thuc té” trong khi khoi luong cac
hang muc phat sinh trong bang tong hop cua ong B 1a do 6ng tu tinh toan va
khong dung vai thyuc té va déu cao hon thyc té, vi lic d6 2 bén A va B chua tién
hanh nghiém thu khoi luong, ciing chua c6 két qua tham dinh lai khéi luong cua
Hoi dong tham dinh do Toa an tién hanh c6 sy chang gidm cua 6ng T va éng D.
Nhu vay, yéu cau nay caa ong D 14 tréi véi quy dinh caa Hop dong.

Tai DBiéu 2 Phy luc Hop dong giita 2 bén c6 quy dinh: “Nhitng phan viéc
phat sinh nhu xay tir tuong 10 sang xay twong 20; do thém cot bé tong ... tinh
theo khéi lugng thuc té da thuc hién va theo dinh muc tiéu chuan xay dung cua
nha nudc (tac 14 theo van ban hudng dan cua Bo Xay dung va quy dinh coa
UBND tinh Ba Rja — Viing Tau). Tai Bang tong hop cta éng D don gia va dinh
mirc xay dung cac hang muc phat sinh néu trén la do 6ng B tu xac dinh, khéng
cin ct theo dinh murc tiéu chuan xay dung cua nha nudc. Nhu vay 4 trai véi
Phu luc hop ddng.

Qua trinh giai quyet tai Toa an, ong B va ong T da théng nhat lya chon va
yéu cau Trung tdm Kiém dinh chat lugng Xay dung truc thuoc S Xay dung
tinh Ba Ria — Viing Tau trung cau giam dinh gié tri nang nén lén cao 20cm; xay
tuong 10 khong t0, xdy tuong 10 cb to, xdy tudng 20 cb to trat va do cot, dam
trang tri tai san thuong phia sau tang 3 tinh theo dinh murc tiéu chuan xay dung
ctia nha nuéc, lay két qua giam dinh dé tinh gia tri cac hang muc nay.

Tai Bang tong hop cua 6ng D tong gia tri cac hang muc xdy tuong va do
dam cot 1a 80.489.000d. Trong khi d6 két qua Giam dinh theo khéi luong thuc té
da duoc 2 bén nghiém thu hoic duoc Hoi dong tham dinh cua Toa an xac dinh
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va tinh theo dinh muc tiéu chuan xay dung cta nha nuéc thi gia tri cac hang muc
trén 1a 33.288.6404d (chua bang 1/2 gia trji do 6ng P dua ra)

Vi cac ly do trén, ong T chi chap nhan thanh toan gia tri cac hang muc
phat sinh d3 duoc giam dinh gém: San nén, xay tuong 10 khong t6, xay tuong
10 ¢6 to, xay tudng 20 cO o trat va do cot, dam trang tri tai san thuwong phia sau
tang 3 theo Bdo cao giam dinh cua Trung tdm Kiém dinh chat lugng Xay dung
truc thuoc S¢ Xay dung tinh Ba Ria — Viing Tau la 33.288.6404.

Céc phan phat sinh khac: Ciing tai 2 Bang ké cua 6ng D con ké ra mot sd
hang muc hodc phan viéc yéu cau 6ng T phai thanh toan. Qua xem xét éng T
thay c6 hang muc ong D ké khéng vao hoac thudc trach nhiém thi cong cua 6ng
b nén dng T khéng chap nhan; c6 hang muc ké cao hon thuc té nén ong T chi
chap nhan mét phan; cac hang muc khac con lai ong B déu ké khai ting gia tri
nhung dén nay khong cé can cir dé xem xét nén 6ng T chap nhan, cu thé 1a:

Cac hang muc 6ng T chap nhan theo yéu cau cua 6ng : Xay mong da bo
nén bo sung la: 2.821.000d; Chod xa ban 1a: 1.200.000d; Lam hém bén hong s6
tién 1a: 3.853.018d; Gia trj vat tu con lai 1a: 2.463.5004d (d4 c6 Bién ban ban giao
gitra 2 bén).

Cac hang muc ong T chi chap nhan mot phan yéu cau cua 6ng B: Mua
6ng Binh Minh va phu kién nudc caa ong D tinh gia tri hang muc nay 1a
7.881.000d. Ong T chi chap nhan theo bang ké ban dau cua 6ng P 14 2.600.0004
vi cac ly do sau: Theo Hop dong bén B phai thi céng, lap dat phan cap thoét
nudc theo thiét ké. Qua trinh thi cong h¢ thdng nay chi phat sinh duy nhat 12 ong
thoat bon cau toilet phong ngu tang 2 va 3 bang duong ong khac loai 6ng phi
114. Nhu vy, chi tang thém duong éng phi 14 tir tang 2 xuéng tang 11a4mva
tir toilet ra hd ga 1a 5m, tong cong 1a 9m. Theo héa don dng T mua dng phi 114
cling thoi gian 1a 75.680 dong/m nén gié tri phan ong nay chi 1a 681.120 dong
(Trong budi tham dinh tai chd dng T da chi cho Tham phan va Thu ky phan phat
sinh nay). Tai bang ké ban dau ong P chi ké c6 26m cong véi dng va co 90 voi
gia tri 2.612.720d da 1a khong dung thuc té, ngoai ra khdng c6 khoan nao khac.
Ong D khai con phat sinh héa don nudc hon 5 triéu nhung khong cé héa don,
hon nira 6ng T yéu cau ong D chi cho 6ng T hang muc phét sinh cua phan 6ng
nuéc nay thi ong B khdng chi duoc nén 6ng T chi chap nhan theo bang ké ban
dau cia 6ng D 12 2.612.000 d.

Phan hoa don phuc Kién nuéc bao gém bon nudc inox loai 1500 lit va phu
kién 6ng D ké 1a 9.000.000d. Vé phan mua sam nay chinh 6ng P goi y cho éng
T mua bon nudc gilp va 6ng khang dinh gia dng mua sé& ré hon vi ong 1a nha
thau. Ong T yéu cau ong P mua loai tét dung tich 1.500 lit. Tuy nhién, ong P
mua bon nudc loai Kasenko 12 loai chat lwong thap nhét so véi bon nude Son Ha
hogc Pai Thanh Ia 2 loai bon c6 chat lugng tot va pho bién trén thi truong. Khi
mua vé éng P ciing khong bao gia bon nuéc cho 6 ong T. Do da 16 dong y Vi ong
b nén 6ng T phai chap nhan. Rat kinh nghiém, phan phu kién bon nudc gom
phao, van, co ndi vi 1a phan dng ngoai troi nén dng T tu mua loai tét va cho tho
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lap rap. Theo hoa don 6ng P cung cap cho Toa an caa mot cong trinh khac ciing
thoi ky thi gia bon nude cing loai tuong dwong c6 gia cao nhat 1a 4.600.000d
nén dng T chi chap nhan thanh toan tién bdn nudc cho éng D 1a 4.600.000d.
Téng cong 2 muc nay la: 2.612.000d+ 4.600.000d = 7.212.0004.

Cac hang muc va phan viéc dng T khéng chap nhan theo yéu cau cua 6ng
b:

Mua cét 14p nang nén duogc tinh theo két qua giam dinh san nén (theo
bang ké cua 6ng B & muc 23);

Xa nudc long nén: theo hop ddng bén B phai thi cong toan b phan thé,
trong d6 c6 cong doan thi cdng nén, nén day 1a phan viéc thudc trach nhiém thi
cong cuaa bén B nén bén A khong phai thanh toan khoan nay. Mat khac trong cac
ban ké ban dau khong hé c6 muc nay, sau nay 6ng B moi thém vao (theo bang
ké cua ong B & muc 25);

Cho cét sach san lap ong D ké 1a 3.600.000d (theo bang ké cua ong D ¢
muc 24): Trong cé4c bang ké ban dau dé thanh toan phan méng va nén ong b déu
xac dinh day la phan viéc ché cét 1ap nan nén 1&n 20 cm theo thoa thoa thuan caa
2 bén A va B. Tai Bang ké ngay 1/7/2020, 6ng B khai cu thé 1a “Ch¢ cat san lap
5*6” (cho thi cdng vao nén) tac la chd cat nang nén bang thi cong vao nén.
Phan nay da tinh vao nhan céng san nén theo két qua giam dinh phan san nén
nén 6ng D yéu cau 6ng T thanh todn phan viéc nay la khong dung.

Muc bé téng 16t nén 6ng D ké 6.324.480d (theo bang ké cua éng B ¢ muc
26): dng T khang dinh day 1a muc ong P hoan toan ké khong, ciing nhu 6ng P
da ké khong nhiéu hang muc khac vi cac ly do sau: Trong thiét ké khong co do
bé tdng nén. Giira 6ng T va 6ng D khong thoa thuan vé viéc nay; Thuc té khong
d6 bé tong 16t nén, nén trong cac bang ké ban dau cua 6ng B khong c6 muc nay;
Nhan chiing 1a dng T2 tryc tiép 16t gach tang trét cling khang dinh khong 16t bé
téng tang trét. Do vay, 6ng T khong dong y thanh toan phan viéc nay cho 6ng b.

Vé yéu cau cia ong D yéu cau 6ng T phai nop phat do tu y cham dat Hop
dong va Boi thuong tién 13i vay cho ong D

V& yBu cau cua ong b yeu cau ong T phai nop phat do tu y cham dut Hop
d6ng: Do viéc 6ng T cham dat hop dong véi ong b 1a ding v6i quy dinh cua
hop dong 2 bén da ky két. Trong truong hop nay Iol hoan toan vé phia 6ng B
nhu 6ng T di trinh bay & phan trén, nén ong b yéu cau ong T nop phat cho 6ng
b 1a khong dung, dovayong T khong chap nhan yéu cau nay cua 6ng D.

V& yéu cau cua dng D yéu cau 6ng T phai boi thuong tién 14i vay cho éng
b:

Qua trinh thi céng cong trinh, tuy maéi thuc hién duoc 2/3 cong viéc 6ng T
da chuyén toan bo gia trj tién theo hop dong cho ong B (982 triéu/982 triéu).
Nhu vay, dé thi cdng phan chinh cta cin nha 6ng B khdng phai tmg ra dong nao.

Riéng phan phat sinh phan gia tri ong D thuc hién ké ca phan mua bon va
6ng nudce chi 1a 87.648.000d. Trong khi d6 tién dng T umg trudc cho éng P phan
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phat sinh 1a 49.205.000d; tién 6ng T duoc phép gitr lai theo quy dinh caa hop
ddng dé bao hanh cong trinh 20.000.000d va tién 6ng B phai bdi thuong thiét
hai cho 6ng T 14 1a 38.927.000d d4 vuoc qué s6 tién dng T phai thanh toan phan
phat sinh cho 6ng D, nén 6ng D yéu cau dng T bdi thuong tién 14i vay no cua
ong 14 vo 1y. Chua ké viéc ong B yéu cau boi thuong tién 13i vay dén 38%/ nim
la hanh vi cho vay ning 14i va vi pham phap luat nén yéu cau nay cua ong D 12
khong chap nhan duoc.

Tir cAC van dé da trinh bay & trén, tai phién toa so tham:

Ong T xin rat lai yéu cau Ong D phai khau trir cho dng T 47.329.3004 1a
tién dng T da chi phi cho viéc 1am son nudc va tién dng T tra cho tho lam dién
nudc thay cho ong B theo thoa thuan cua 2 bén, khdng ke so tien 90.000.000
d6ng khau trir phan 1am méng trude d6. Ly do 1a qua trinh giai quyét tai Toa ong
b da chap nhan thanh toan lai choong T cac khoan nay. Con lai, cac yéu cau
khac dng T van giit nguyén, bao gom:

1. Ong T chi phai thanh toan cho 6ng P gia tri cac hang muc xay dung
phat sinh da dugc 2 bén dong ¥ giam dinh theo don gia va dinh mac cua Nha
nuéc (Cu thé 12 caa UBND tinh Ba Rija - Viing Tau) theo Bao céo két qua giam
dinh. Cong véi gié tri da kiéng, hd ga va cac hang muc phét sinh khac ma éng D
thuc hién véi tong s6 tién 1a 87.648.0004:

2. Ong Pham Vian D phai boi thuong cho dng T phan thiét hai sau khi
cham dut hop ddng do dng T phai thi cong nét cac hang muc thugc trach nhiém
cua 6ng B nhung chua duoc thi cdng hoac stra chita cac hang muc thi céng
khong dam bao yéu cau ki thuat véi tong sé tién 1a 38.927.000 dong.

3. Ong P phai nop phat cho 6ng T s6 tién 89.090.000 dong do vi pham
thoi han thi cong (989.889.000 dong (la gia tri hop dong) x 0,3% x 30 ngay =
89.090.910 ddng) (1am tron 1a 89.090.000 ddng)

4. Ong Pham Vian D phai bdi thuong thém cho 6ng T chi phi viéc chéng
tham hang muc san thuong tang 4 cin nha Pham Van P , phuong 8, TP. V cling
cac thiét hai khac caa hang muc nay do 6ng B nhan thi cong nhung bi thAm véi
s tién la 28.722.2004.

5. S tién 20.000.000d duoc tinh vao sé tién dng T duoc phép gitr lai theo
quy dinh cia hop ddng dé bao hanh céng trinh.

6. Tong so tién ong D phai bdi thuong, nop phat, khau trir cho 6ng T nhu
d3 néu trén cong voi so tien ong B da Gmg du tir phan quyét toan xay dung chinh
la 49.205.000 dong, ong P phai thanh toan cho 6ng T s6 tién tong cong la:
205.944.2004.

Khau trir s tién 6ng T phai thanh toan cho 6ng P la 87.648.000d; 6ng P
con phai tra dng T s6 tién: 118.296.200d.

Péi voi cac yéu cau trén, 6ng T yéu cau ca nhan ong B tra cho ca nhan
ong T.
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Theo don phan t6, ban tir khai va quéa trinh 1am viéc, bi don 6ng Pham
Van D trinh bay:

Khoang thang 5 nam 2018, 6éng Hoang Thanh T cé goi dién thoai cho 6ng
D dén xem mat bing ngdi nha dang thi cong do dang tai dia chi 141/8 C
phuong H, thanh phé V. Khi d6, phan méng va ¢6 mong di 1am xong chi co
ngudi tréng coi khdng cé thg 1am va ndi 6ng B bao gia néu dugc thi thi cong
phan tiép theo. Ong P c6 nhan mot ban v& thi cdng photo vé kiém tra dién tich
xay dyng va bao gia xay nha theo m?, phan mong, da kiéng thi cong tiép theo
duogc tinh tién truc tiép. Nhu don gia don vi trude da lam (co ban tinh khéi
lwgng, thanh tién, duoc khau trir kém theo). Bong thoi théng ké phan vat tu con
lai cong vao duoc khoang gan 3 triéu dong. Khi do, 6ng T ¢6 n6i dng 1am hét
90.000.0004 rdi nhu vay bi 16 va 6ng B ddng y trir 90.000.000d va dua sb tién
d6 vao hop ddng trir tryc tiép. Sau khi thong nhat noi dung hop dong, ngay
02/06/2018 hop ddng thi céng phan tiép theo duoc ky két gitra ong D va éng T.
Khi tiép nhan cong trinh dé dang, ong B cho thg kiém tra lai hién trang cong
trinh tim, truc va cao do thi phéat hién mong bé nén may truc xay so sai, mong bé
nén va coé mong thap. Viéc nay sau dé ban cét lai dan tir duong C vao c6 6ng T
giam sat, sau d6 hai bén théng nhat nang cot nén thém 20cm. Mot phan tuong
nha cii phia trude, sau va nha WC chua pha dg, thoi gian nay két hop thl cong
phan hém bén hdng giap nha hang x6m, cat gach, dao xay mong, do giang ranh
dat véi nha hang xém bén trai nhin tir hém bén ngoai vao.

Trong thoi gian thi cong phan méng va phan thd tang trét, dién ra binh
thuong, khi do bé tdng cot xong xay tuong truc doc lau 1 (tang 2) the ho lap
dung cira go cho tho mgc xay chen va ghép cot pha d6 bé tong lanh td truc tiép,
ong T c6 mot sb thay d6i yéu cau ha thap ctra xuéng 5cm, khi ong D giai thich
vé cbt hoan thién nhung 6ng T khdng nghe ma cu lam theo y 6ng T. Ong do
chiéu cao cura, két hop véi thg xay danh dau tryc tiép. Lac d6 budc tho phai thao
d& ctra, thao d& gach vira xay xong ha thap ctra xay lai, mot nguoi thg con ldy
ghé cho 6ng T ngdi kiém tra dén khi xay lai xong. Ong T yéu cu nhitng ctra sau
lay theo cdt ctra d6 tinh tir mat san. Sau nay bén tho moc xubng gop y 1am lai
theo cdt cira ma tho hd dat trudc mai dang. Roi 6ng T lai cho nang hang loat cira
tro lai, vira duc tuong 200, duc lanh to, dung ctra lai, xdy cheén ctra, d6 lanh to
(phan hay cong nhan thi cong hét 03 ngay ong T chua tra tién). Trong thi cong
mdi lan 1am cot pha, thép dam san éng T déu kiém tra, d bé tong theo cap phdi
ctia nha san xuat xi mang Ha Tién 6ng T giam sat dong dém dén khi d6 bé tong
xong cac san mai vé. Luc nay 6ng T mudn 1am thém hang cot va dam 200. Khi
hoi muc dich str dung, 1am gian cay leo, (sé nhw mét canh buom trén cao) éng P
dé xuat két cau thép chu cot va dam bang thép ®16 cho an toan trudc bo gio va
hai bén dong .

Cong viéc thi cong sau do dién ra binh thuong, dén khi vao hoan thién
cong trinh thi dng T c6 mot s6 thay doi tlep Vi xay hét dat tu:ong 100 gian bép
bi né nhu hinh thang dng T do lai trao d6i voi ong B, 6ng B ¢6 ndi xtr ly bét
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hinh thang thi xay thém 100 s& thanh twong 200, va phan trong ra xay chém
gach cho mong dan do tuong 100 xay nhu 6 trang trinén Ong T khong ddng .
Ong mudn xay Ve phan tuong dat ban bép, 6ng n6i phong bép ai dé y. Hom do,
trao dol va quyét dinh xay op thém cung c6 hai nguoi tho nira, vi ong D goi vao
dé nam bt cong viéc tryuc tiép va thuc hién. Khéi lugng nay dua vao phan phét
sinh xay dyng tur dau. (mdi day tai buéi 1am viéc ¢é phuwong 8, va kiém dinh déc
ldp, 6ng T dan di xem réi dwa vao vin ban, va néi the xay sai va sira lén twong
300).

Khi chuan bj 6 trat truc doc va truc ngang ngoai nha khi tho bac gian giao
ngang phia sau c6 anh nha giap ranh khdng cho lam vi anh hudng téi nha ho,
néu cd tinh 1am ho chat chan (frude dé do mdu thudn giira hai bén, co loi qua
tieng lai rat gay gat véi nhau), tinh trang khéng cho bac gian gido t6 ngoai ciing
xay ra véi phan gian bép truc doc (A), anh hang x6m ciing khong cho lam, sau
nay hoi thim éng B nhd mot ngudi the séng ¢ V ¢6 biét may nguoi hang xém
d6 noi chuyén théng cam ho mdéi cho lam. Khi xay tuong trong nha éng T
chuyén doi mot sb truc tir twong 100 thanh twdng 200. Hanh lang lau 2 (tang 3)
xay theo thiét ké khi kiém tra 6ng T ché hanh lang rong qué, xuong lau 1 (tang
2) 6ng tryuc tiép cho xay hanh lang nh¢ lai, viéc do dac tinh todn ching day t6i
lui mat gan mot budi sang, 1am cho nhom tho bat dau nan chi, su viéc duoc lap
lai cho hanh lang tang trét nhung d& mat thoi gian hon.

Trong thoi gian nay hai bén trao doi viéc xay hang rao, cong. Ong T can
cur vao hop ddng noi thi cong theo ban v& ma ban vé& ¢ phan san nén éng b phai
lam phan nay, 6ng P chi noi lam gi cling c6 khéi luong cy thé, trong hop dong
khong cd khéi luong phan do, vé gia co thé tham khao ty 1é tinh toan trén céac
trang théng tin mang, cac nha thau khac dang thi cong rdi trao d6i cu thé, sau do
6ng T khong dé cap nia.

Phan son nudc do dai Iy cung cip son mudn thg bén ho thi cong hai bén
théng nhat cat phan nhan cong son nudc giao cho dai Iy theo gia chung bén
ngoai. Bé bén cung cap son d& bao hanh chat luong son, va bao hanh son chéng
tham tudng ngoai nha.

Trong thoi gian hoan thién t6 trat tuong do mau thuan véi thg 6ng T tu y
khong cho anh 1 tho ho 1am, tiép theo la 6ng T3 trong vat tu cho cong trinh
ong ciing tu y khong cho lam khi gia dinh 6ng T3 1én dén thi 6ng T méi do6i y dé
ong T3 ¢ lai.

Phan thi cong dién nudc do co thay ddi theo ban vé tir tran thach cao sang
to trat tran thg dién dé cho ong day theo ban vé cé tran thach cao, do d6 khi t6
trat tran sua lai phan nay sau d6 duoc khac phuc.

Khi lat nen xuéng tang trét, khoang sang thi 6 ngay 30/11/2018, véi ly do
cat san nén tut rdng khdng chat 6ng T khong cho 14t nén, va noi phan san nén va
bé tong 16t nén phai 1am lai todn bo, sau khi trao ddi hai bén théng nhat duc
phan bé tong 16t da 4x6, vai hai vi tri 6ng T chi dinh déu nam phia trén nhing
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duong ong thoat va cap nudc, sau khi s dung may duc bé tong duc I6p bé tong
I6t, sau dung xa beng choc 15 sau xudng cat san nén, d6 nudc vao day theo dbi,
khoang thoi gian nhat dinh nuéc khong tut dng T méi cho 14t nén trong phong,
chua cho 14t nén ngoai phong khach hanh lang. Khi ke goc dit gach trong phong
6ng T tranh cdi véi tho 12 anh Chuyén, ngay trong tuan d6 6ng T tu y noi anh
Chuyén tuan sau khéng cho lam nira. Sang thir hai ngay 03/12/2018 véi ly do vé
qué co viéc, ong T tu y dung thi cong ma khong bao trude. Trudc sy ngd ngang
ctia cong nhan. Ong T ndi vé que vao r01 tinh vi 6ng déa dat v¢ may bay. Sau d6
ong D ban giao vat tu va don d6 chd vé. Ong B ¢d cho dng T muon lai may bo
gian gido dé lam tuwong rao cong, va dng T nho dé lai mot nguoi tréng nha cho
ong T dé 6ng T ty tra cdng cho ho. Sau mot tuan ong P ¢o6 dién thoai thi 6ng T
n6i chua vao, may ngay sau 6ng cé goi bao cho 6ng P 1a méi vao va nho ong B
kéu tho 1am tiép, ong B dd goi béo cho anh N va may ngudi cong nhan khac.
Khoang hai ngay sau 6ng T n6i c6 nhom thg nhan lam va néi 6ng B khong kéu
tho nira. Sau d6 thinh thoang ong D ¢ ghé lai cho khi nao the dién 1am thi dua
day dién lai, vi khi rat di 6ng B mang vé kho, néu giao lai nguoi coi so bi mat.

Trong sudt thoi gian thi cong dén khi 6ng T don phuong ding thi cong
dot xuat, ong B va ong T chua bao gior xay ra tranh luan chi dirng & muc do trao
d6i va théng nhat. Khoang ngay 27 tét nam 2018, 6ng T c6 kéu tho dién gap tinh
tién voi ong B dé 6ng T tra cho tho dién. Khi d6 ong B ¢6 goi lai trao doi voi
6ng T vé thanh toan sé tién cua 6ng D thi dng T noi dé ra ngoai tét tinh vi dng
ban don chuyén nha. Qua tét, ngay 28 thang 03 nam 2019 khoang ngay 17
thang 01 am lich, 6ng b chu dong goi ong T dé 1am thanh toan vi 6ng D di gui
toan bo khdi luong va tong hop sé tién con phai tra tir ngay 06 thang 01 ndm
2018 nhung 6ng T dap may dién thoai khong nghe, sau d6 ong D ¢ goi may lan
nhung déu bj dap may hoic khdng bat may.

Déi voi yéu cau caa 6ng T, 6ng D ¢6 ¥ kién nhu sau: Tién 6ng T thanh
toan tho son nudc va tho dién 1 thoa thuan da duoc bén A va B trong ban quyét
toan da khau trir trong ban quyét toan. Phan phat sinh do bén B cung cap (moéng
theo thuc té don gia nhu da tinh cho bén A 1a 72 triéu dong). Phan xdy tudng
thém theo dinh mirc va hoa don mua thiét bi nudc 1a 74.742.8404), tong cong
theo bén B cung Cap cho 6ng T 12 146.742.840d.  Phan boi thuong chua 18 vé
can ¢ ndo, thyc té phat sinh cong viéc nén kéo dai va anh huong thoi tiét mua
khong thi cong duge. Pong thoi 6ng T tu ¥ cho mot vai cong nhan nghi viéc khi
chua thong qua bén B giy hoang mang trong ndi b thi cong, gay vdi hang xom
lam cham qua trinh thi cdng. Phan khau trir bén B khéng chap nhan. Viéc chéng
tham, cau thang b ngoai troi do 15i cua tho 1am da do éng T thué thi ty chiu
khéng d6 thira cho bén B.

Ong D nhan thay: Gia tri hop dong khong thay doi khi dién tich cac san
khéng thay ddi. Phan phat sinh do bén B cung cip méng theo thuc té don gia
nhu d3 tinh cho bén A 1a 72 triéu dong. Phan xay t6 phat sinh tinh theo dinh mic
bén B da guri tir ngay 06 thang 12 nam 2018. Do vay quyét toan cong trinh bén B
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da gui theo diéu 9 (diéu khoan chung) muc gach dau dong thi ba thi hop dong
d3 dugc chap nhan thanh ly. Bén A tu don phuong cham dut hop dong tir ngay
03/12/2018 khi bén B chi con hai ngay lat san trét va ép gach tuong bép Ia xong.
Khi son nudc tran tudng truéc ngay 3/12/2018 khoang hon mot thang bén B da
thdng bao cho bén A mua thiét bj dién nudc dé lip dit, nhung bén A khong
muébn dé lap sau. Nhu vay 1a bén A cb y khong phéi hop dé cong trinh dat tién
do.

Dbi vé6i vu an tranh chap thi cdng ma 6ng Hoang Thanh T khai kién, theo
yéu cau khai kién cua 6ng T, ong B di c6 ¥ kién va don dé nghi 1én Toa &n ngay
21/04/2021 va ngay 08/06/2022. Hién nay ong P va ong T dang tranh chap mot
s6 hang muc phét sinh so véi hop dong, con phan xay dung chinh thi khéng cé
tranh chap (6ng B xac nhan phan xay dung chinh). Trong cac phan xay dung
ong T khoi kién ngay 23/03/2021 ddi véi myc 1 véi tién son nudc + th dién da
trir cho 6ng T 1a: 45.682.3004 c6 trong bang tong hop chi phi phét sinh. Doi véi
sb tién 90.000.000d phan 1am méng caa nha thau trude da duge khau trir trong
hop dong (khong tranh chap)

Péi vi muc 2 theo thoa thuan hop ddng phan mong tinh theo thyc té nhu
tinh trir phan moéng da lam truéc do, phan phat sinh xay, to trat tudng va cong
viéc khac tinh riéng theo dinh mtrc don gia nha nudc, cO ban ké ngay
06/12/2018. Vi vay ong B khong dong y s6 tién 109.391.000d.

Péi v6i muc 3 6ng T yéu cau dng B phai tra s tién 38.927.0004, theo ban
ké cac hang muc do éng T thyuc hién dé thang 03 /2021, trong d6 c6 12 muc dng
P chi chdp nhan tién mua day dién 3.682.000d, ddi voi cac hang muc sb
(1,2,4,8,10) 6ng B dong y nhung da trir tai ban tong hop ngay 6/12/2018 va sd
tién 6ng T tra cho tho dién 15.000.000d. Déi vai cac hang muc con lai 4-5-6 thi
khong chap nhan.

Déi véi yéu cau khai kién bd sung cua 6ng T véi tién cong chéng tham
san thuong 6ng B khong chap nhan gia nta triéu dong chi ¢ 4 cham nho bang
dau ngon tay cai 6ng B noi ty nguyén khiac phuc nhung 6ng T khéng chiu, va
ngoai thoi gian bao hanh nén 6ng B khong chiu trach nhiém.

Ong B dong y véi viéc ky két Hop dong xay dung va Ban phu luc Hop
d6ng xay dung cin nha 1 duong C, Phuong H, thanh phd V giita ong P va dng
Hoang Thanh T véi ndi dung nhu 0ng T da trinh bay. Trong qua trinh xay dung,
ong B khong vi pham vé thoi han thi cong. Viéc ong T tu y cham dut hop dong
véi ong D 1a 16i ciia 6ng T vi chi con 03 ngay nira thi cng trinh s& hoan thanh.
Viéc yéu cau dng T phai thanh todn cho 6ng B phan da kiéng, hé ga, va cac
phan phét sinh khac ong B da néu cu thé tai Bang khéi luong da kiéng, hd ga,
6ng thoat nude nha 1 dudng C, Phuong H, thanh phd V ngay 21/7/2022 va Bang
tong hop phéat sinh xay lap nha chinh ngay 6/12/2018 (sau diy goi tat 1a Bang
téng hop) da nop cho Toa an.

Theo don yéu cau phan t6 ngay 21-7-2022, 6ng P ¢c6 yéu cau:
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Yéu cau vg chong 6ng Hoang Thanh T phai tra cho ong B s6 tién da thi
cong 1a 109.000.000d chan. Sé tién nay ong B da trir tién ang cho anh tho dién
va tién mua day dién theo yéu cau cua ong T (sd tién nay dugc ké cu thé tir Bang
tong hop chi phi phét sinh ngay 06/12/2018). Yéu cau vo chong ong T phai boi
thuong theo hop dong va phat vi pham do don phuong cham dat hop dong cu
thé: Tién bdi thuong cho cdng nhan 6.046.000d; Tién bdi thudng theo ngan hang
V 144.970.0004; Tlen phat hop dong (theo d& xuét cua 6ng T bing nhau )
8.908.000d. Tong sb tién ong B yéu cau tra no theo hop ddng, phat hop dong, lai
vay theo tin dung ngan hang, va cho cong nhan la: 268.924.000 ddng. Nay ong
b xin rat yéu cau boi thuong cho cong nhan voi s6 tién 13 6.046.000 dong va
chét lai yéu cau phan té cu thé nhu sau:

1. Yéu ciu ong T va ba Q phai trd cho ong D s6 tién da thi cong la
109.000.000 dong chan, cu thé:

Phén t0 trat 34,34m”: 4.030.350 dong (vat tu: 18.100 dong/m?; nhan cdng
13 99.273 d6ng/m?)

Phan cot da bé tong 29,02m: 17.284.526 dong (bao gom ca cét pha + to
trat)

Phan xay tuong: 42.327.149 ddng gom: Tuong 10 14 173,08m? = 17,3m>;
Tuong 20 14 17,46m* = 3,492m°

Tinh 1m® = 2.030.079 dong (tinh theo dinh muc hé s6 thu cong trong bang
du toan cua sach viét vé dinh mic xay dung duoc pho bién rong réi)

_ Phan méng: khoi lugng tinh theo thiét ké, don gia tinh theo thyc té nhu
phan méng da trir cho 6ng T: 72.000.000 dong (gom so tién 01 hoa don mua ong
nudce: 7.881.000 dong + phan mong la 64.119.000 dong).

Nhu vay, phan phat sinh xay dung tuong 10, 20 va d6 dam, cot tinh theo
Bang tong hop chi phi phét sinh ngay 06-12-2018, tong s6 tién 1a 109.000.000d.

2. Yéu cau ong T va ba Q phai boi thuong theo Ngan hang V 144.970.000
dong, cu thé: yéu cau tra tién I3i cham thanh toan d6i véi s6 tién 109.000.0004
theo muc 14i suét cho vay cia Ngan hang TMCP V 1a 38%/nim ké tir thang 12-
2018 dén ngay 21-7-2022 1a ngay lam don yéu cau phan t6 1a 144.970.000d.

3. Tién phat hop dong 1a 8.908.0004. Tién nay phat nay la do dng T da
don phuong cham dut hop dong véi ong P.

Tong sb tién ong B yéu cau 6ng T va ba Q tra la: 262.878.000d. Sb tién
ong P yéu cau 6ng T va ba Q tra cho ca nhan ong b.

Ngoai ra 6ng B khong c6 yéu cau nao khéc.
Nguwoi co quyén lgi, nghia vu lién quan ba Nguyén Thi Q trinh bay:

‘ Ba Q la vo 6ng T, ba Q hoan toan ddng y vai ndi dung trinh bay va yéu
cau khoi kign cua 6ng T. Nam 2018, thong qua mot nhan vién lam cting phong
ké toan vai ba Q tai Cong ty lién doanh V Paradise, vo chong ba Q biét 6ng B
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va c6 ky hop dong xay dung can nha tai s6 141/8 C, phuong H, thanh phé V. Vo
chong ba Q da tao moi dieu kién va rat cam thong cho ong P dé ong D hoan
thanh cong trinh dat chat luong tot. Vg chdng ba Q di cung cép day dua kinh phi
dé ong D thi cdng. Tuy nhién thyc té, ong D da thi cong khong t6t vi 6ng D
khong c6 kip tho c6 chuy&n mdn nén nhiéu hang muc vira xay xong da phai dap
bo vi sai ki thuat. Cang vé sau, vo chong ba Q cang nhan thiy 6ng D thi céng c6
nhiéu sai pham nhu dng T d3 trinh bay. Mat khéac, éng D con vi pham nghiém
trong vé thoi han thi cong, nhin tong thé chat lwong céng trinh 6ng D thi cong
rat thap va khodng trung thuc trong cbng viéc. Vi vay, cudi thang 11/2018, vog
chdng ba Q da nho can bo chuyén mdn tham dinh lai cong trinh va dugc khuyén
la nén cham dut hop ddng véi ong D. Do vay, ngay 06/12/2018, vo chong ba Q
da cham dat hop dong véi ong D va thué Kip thg khac hoan thanh nét cong trinh.
V2o giira nam 2019, khi nha bi tham, vo chong ba Q da lién hé 6ng P nhung
ong B bo mic, budc vo chong ba Q phai thué tho chéng tham khac. Tuy vay,
ong D ciing khong quyét toan cong trinh ma doi dén khi hét thoi han bao hanh
cong tinh mai lién tuc doi tién v chong ba Q.

Nguwoi co quyén lgi, nghia vu lién quan ba Nguyén Thi T1 trinh bay:

Ba T1 va ong D 1a vo chong. Ba T1 cd biét viec ong B va ong T ky hop
dong xay dung nha & ngay 02/6/2018, thong qua viéc ong B bao lai véi ba
Tuyén. Viéc thoa thuan 1am an gitra 6ng B va ong T, ong D 1a ngudi nam rd
nhat, moi y Kién trinh bay cua 6ng D ba T1 déu dong y. Do d6, ba T1 khdng c6
y&u cau phan t6 hay yéu cau doc 1ap gi trong vu an nay.

Nguwoi lam chiing 6ng Tran Lé Hoang T2 trinh bay:

Ong T2 nhan thi cdng nha 6ng T, khi nhan thi cong, 6ng T2 da 1am nhing
cbng viéc do nhitng sai pham caa nha thau cti 1a 6ng D gay ra, cu thé nhu sau:

Puong ong thoat nudc di sai, bén 6ng T2 phai di lai hét 500.000d tién
cong. Khi nhan thi céng phan san va cong, ong B maéi chi thi cdng hé théng
nuéc dén trude nha, con san ra moi trudng do 6ng T2 thuc hién hét tién cong
1.000.0004.

Chong tham lan thir nhat: khoang thoi gian théng 7-8/2019, 6ng T ¢6 nho
ong T2 khao sat viéc tham nudce san san thuong tran 4 va he thong cac toilet
tang 2-3. Sau khi khao sat, dng T2 thay san toilet tham bén phai va tham gitra
nha. Ong T c6 noi 1a da bao ong B nhung 6ng D khong lam.

Chong tham lan 2: 16t gach toan b lai san vi khdng hét tham hét va tien
cong hét 10.000.0004, vat tu ong T tu mua.

Nhu vay, nhiing cong viéc con lai ong T2 lam sau khi ong T chém dut
hop dong véi ong D la: 1at nén tang trét, xay ho ga phy sau nha, d6 ban bep, op
gach bep, 6p gach chan tuong sén thugng. Qua trinh 6t gach tang trét, ong T2
khong dé y c6 do6 bé tong bén dudi hay khéng, chi thay cd 16p ho trén mat.

Tai phién toa so tham:
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Ong T va ong b théng nhat: Can ctr vao Ban xac dinh dién tich xay dung
do dng T va ong D ky ngay 13-5-2020, gié tri toan bo cdng trinh thyuc té da thi
cong 1a 1.074.744.0004d. Trong phan xay dung chinh, éng B ddng y khau trir cho
ong T cac khoan sau: Chi phi ciia bén A da lam méng bang tir trudc (theo thoa
thuan trong Hop dong): 90.000.000d; Tién lam son nuéc do bén A 1am thay cho
bén B theo thoa thuan cua 2 bén: 30.682.300d; Tién cdng tho dién nuéc ong T
tra thay cho éng D theo yéu cau cia éng D: 15.000.000d; Tién mua vat tu va sira
lai duong ong do dau ndi sai hé thong thoat nudc: 1.647.000d. Tong cong cac
khoan 6ng T duogc khau trir 1a: 137.329.000d. Sé tién con lai 6ng T phai tra cho
ong P 14 937.415.000d. Sé tién dng T da ung trudc cho ong D 1a 982.000.000d.
Nhu vay con du 44.585.000d.

Ong T va éng b thong nhat gia tri phan da kleng va phan hé ga tir muc 1
dén muc 18 cua Bang ké khéi lugng da kiéng, hd ga, ong thoat nuéc chinh thirc
ma ong P da nop cho Toa an dé ngay 21/7/2022; cy thé la: Phan da kleng
32.924.285d (lam tron 32.924.000d), chi phi cho xay hé ga: tong sb tién:
6.709.130d (lam tron 6.709.000d), tong sb tién 1a 39.633.000d4. Muc 19 (xay
mong da bo nén 2.821.000d) va 27 (ché xa ban 04 xe 1.200.000d) cua Bang ké
khéi luong da kiéng, hd ga, 6ng thoat nudc ngay 21/7/2022, 6ng T ddng y thanh
toan cho 6ng D vai s6 tién 02 hang muc nay 13 4.021.000 dong. B4i véi cac muc
con lai tir 20 dén 26 hién nay dang tranh chap. Thong nhat cac hang muc phéat
sinh con lai dang tranh chap vé gid tri 1a: xdy tuong 10 khong to, xay tudng 10
c6 t6, xay tudng 20 co to trat va do cot, dam trang tri tai san thuong phia sau
tang 3 (sau day goi tit 1a phan xay tuong va do dam cot).

Ong T va 6ng D thdng nhat dién tich san nén thuc té 1a 75,66m? va dang
tranh chap vé gia tri phan dién tich nay.

Tai Ban an dan sy so tham sé 105/2022/DS-ST ngay 27-12-2022 cua Toa
4n nhan dan thanh phé V di can cu Diéu 26, Diéu 35, bBiéu 39, Diéu 217, Diéu
227, Piéu 228 va biéu 273 Bo luat T6 tung dan sy 2015; Biéu 117, Biéu 280,
Piéu 584 va Piéu 589 B6 luat Dan sy nam 2015; khoan 5 Biéu 27 Nghi quyét sd
326/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Quédc hoi qui dinh vé &n
phi, 1€ phi, tuyén x:

1. Chap nhan mot phan yéu cau khoi kién caa ong T d6i voi ong D va
chap nhan mot phan yéu cau phan t cua éng B ddi voi ong T va ba Q vé viéc

»

“Tranh chdp hop dong thi cong va béi thwong thiét hai”.

1.1. Ong T va ba Q c6 trach nhiém tra cho ong P gia tri hang muc da
kiéng, hé ga, cac hang muc va phan viéc phat sinh ngoai Hop dong la
45913.531d.

1.2. Buoc 6ng D phai bdi thuong thiét hai cho éng T téng so tién 1a
67.649.200d; Trong d6: Boi thudng thiét hai cho 6ng T chi phi viéc chéng tham
hang muc san thuong ting 4 cin nha 1 duong C, Phuong H, thanh phé V vai sé
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tién 12 28.722.2004d; Boi thuong thiét hai cho dng T cac hang muc 6ng T 1am
thay cho ong B 1a 38.927.000d.

1.3. Ong D c¢6 trach nhiém tra cho 6ng T s tién phat vi pham hop ddng 1a
29.696.6704d.

~_ 1.4.Khong chap nhan yéu cau cia ong T vé viéc ong T duoc phép gir lai
0 tien 20.000.000d dé bao hanh céng trinh.

1.5. Khong chap nhan yéu ciu cua éng D vé viéc yéu cau ong T va ba Q
phai boi thuong thiét hai so tién 1ai 1a 144.970.0004.

1.6. Khdng chap nhan yéu cau cua éng B ve viéc yéu cau ong T va ba Q
phai tra so tién phat vi pham hop dong la 8.908.0004.

2. Dinh chi ddi véi yéu cau ciia ong D ve viéc yéu cau 6ng T va ba Q tra sb
tien boi thuong cho cong nhan 1a 6.046.000d.

Ngoai ra ban 4n so tham con tuyén vé chi phi tham dinh tai chd; chi phi do
dac; chi phi tham dinh gia; an phi va quyén khang céo cua cac bén duong su
theo quy dinh cua phép luat. ‘

Ngay 09-01-2023, bi don la 6ng Pham Van D c¢6 don khang cao mot phan
ban an dan su so tham s6 105/2022/DS-ST ngay 27-12-2022 cua Toa an nhan
dan thanh pho V, yéu cau Toa an cap phuc tham stra ban én so tham theo huéng
chap nhan toan b yéu cau phan to cua bi don.

Y kién cuia dai dién Vién kiém sat nhan dan tinh Ba Ria — Viing Tdu:

Qua trinh thu ly, giai quyét vu &n va tai phién toa, Tham phan, Hoi dong

Xét xur, thu ky phién toa va nhimg nguoi tham gia t6 tung da thuc hién ding quy
dinh cua Bo luat To tung dan su.

Vé ndi dung: Béi vai yéu cau phan to ve viéc boi thuong cong nhan, ong B
da rat yéu cau phan té d6i véi phan nay va Toa an cap so thdm da dinh chi Ia
ding quy dinh phap luat. Péi vai yéu cau phan té vé viéc tra lai vay, ong b
khong cung cap duoc tai liéu chung cir vé viéc tra Iai vay va khdng co méi quan
hé nhan qua doi vai viéc tra tién caa 6ng T. Hon nita, 6ng T ciing d3 tng trudc
toan bo tién cong cho éng B trudc khi hoan thanh cong trinh. Doi véi khoan tién
phat vi pham hop dong thi ong B da ky bién ban vé viéc gia han thém hop dong
va chua hoan thanh dung thoi han gia han khi thi cong nén khong c6 co s chap
nhan yéu cau phan té nay.

Tai phién toa phlc tham, ong P da trén 60 tudi va co6 don xin mién an phi.
Can ctr Luat nguoi cao tudi va Nghi quyét 326 vé an phi & phi dé nghi Hoi
dong xét xtir mién toan bo tién an phi dan sy so tham va an phi dan sy phic tham
cho ong b.

Tir ly do trén thay khong c6 can cir dé chap nhan khéng cdo cuia ong B. Be
nghi Hoi dong xét xtr can ctr khoan 2 Bieu 308 Bo luat To tung dan su stra mot
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phan ban an vé &n phi dan su so tham; giir nguyén cac phan khéac cua ban an so
tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai liéu c6 trong hd so vu an, duoc tham tra tai
phién toa, can cir két qua tranh tung tai phién toa, y kieén cua kiém sat vién. Hoi
dong xét xur phdc tham nhan dinh:

[1]. Pon khang céo cua bi don 6ng Pham Van D trong han luat dinh va
dung quy dinh cua Bo luat T4 tung dan sy, nén Hoi ddng xét xa phdc tham chap
nhan xem Xét lai ban an dan sy so tham sé 105/2022/DS-ST ngay 27-12-2022
ctia Toa &n nhan dan thanh phé V theo trinh tu phic tham.

[2]. Su ving mat cua cac duong su: Tai phién toa hdm nay, Toa an da tbng
dat cac van ban t0 tung hop 1€ cho cac duong s nén Hoi dong xét xur tien hanh
Xét xtr theo quy dinh cua phéap luat.

[3].Vé tham quyén giai quyét vu an: Nguyén don 6ng Hoang Thanh T khai
kién y&u cau Toa &n budc dng Pham Vin B boi thuong tién chi phi thi cong céc
phan thuoc trach nhiém thi cdng cua ong P va chi phi khac phuc, sira chira do
ong D thi cong khong dam bao ky thuat 1a 38.927.000d; tra tién phat hop dong
do vi pham thoi han thi cong la 8.908.980d; Ong T dugc quyén giir lai
21.251.000d dé bao hanh cong trinh 1a s6 tién can trir tién son nudc va tho lam
dién va sb tien cong ong T phai tra cho 6ng D con lai ddi vai hang muc phat sinh
(BL02-03).

Ngay 13-5-2022 6ng T c6 don bd sung yéu cau khoi kién yéu cau éng B
bdi thuong so tién 28.722.200¢ gdm 10.000.0004 tién cong chdng thim phan
san thuong + 13.922.200d tién vat tu chdng thim + 4.800.0004 tién gach 16t cii
phai duc bo.

Ngay 21-7-2022 6ng Pham Vian P c6 don phan t6 (BL119; 120) yéu cau
Toa budc 6ng Hoang Thanh T tra sé tién 268.924.000d gdm 6.046.0004 tién
boi thuong cho cdng nhan + 144.970.000d tién boi thuong theo Ngan hang VP
bank + 8.908.0004 tién phat hop dong

Cin cir Dieu 26, biéu 35 va bicu 39 cua Bo luat t6 tung dan sy, Toa an
nhan dan thanh pho V giai quyét vu an dan su so tham la dang tham quyeén.
[4]. Xet ndi dung don khang cao cua bi don la 6ng Pham Véan b , yéu cau

Toaan Cap phlc tham xét xir: sira an so tham theo hudng chap nhan toan bo yéu
cau phan t6 cua bij don.

Cin cir VAo cAc tai liéu co trong vu an thay rang:
~ Tai phién toa so tham va tai phién toa phic tham cac bén dwong su déu
nhat tri: Céan clr vao Ban xac dinh dién tich xay dung do ong T va ong b ky
ngay 13-5-2020, gia tri toan b cong trinh thyc t€ da thi cong 1a 1.074.744.000d.
Trong phan xay dung chinh, 6ng B dong y khau trir cho 6ng T cac khoan sau:
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Chi phi ctia bén A d lam moéng bang tir trudc (theo thoa thuan trong Hop dong):
90.000.0004; Tién lam son nuéc do bén A 1am thay cho bén B theo thoa thuan
cua 2 bén: 30.682.300d; Tién cdng tho dién nudc 6ng T tra thay cho éng D theo
yéu cau cua 6ng D: 15.000.000d; Tién mua vat tu va stra lai duong dng do dau
ndi sai hé théng thoat nude: 1.647.000d. Tong cong cac khoan dng T dugc khau
trir 1a; 137.329.000d. Sé tién con lai 6ng T phai tra cho éng D 1a 937.415.0004.
S6 tién 6ng T dd tng trude cho ong D 1a 982.000.000d. Nhu viy con du
44.585.000d.

Ong T va ong b thong nhat gia tri phan da k1eng va phan hé ga tir muc 1
dén muc 18 cua Bang ké khéi luong da kiéng, hé ga, bng thoat nuéc chinh thic
ma ong D d3 ndp cho Toa an dé ngdy 21/7/2022; cy thé la: Phan da kleng
32.924.285d (lam tron 32.924.000d), chi phi cho xay hé ga: tong sb tién:
6.709.130d (lam tron 6.709.000d), tong s6 tién 1a 39.633.000d. Muc 19 (xay
mong da bo nén 2.821.000d) va 27 (ché xa ban 04 xe 1.200.000d) cua Bang ké
khoi lugng da kiéng, ho ga, 6ng thoat nudc ngay 21/7/2022, 6ng T dong y thanh
toan cho ong B Vi s6 tién 02 hang muc nay 1a 4.021.0004.

Péi v6i cac muc con lai tir 20 dén 26 hién nay dang tranh chap. Théng
nhat cac hang muc phat sinh con lai dang tranh chap vé gia tri 1a: xay tuong 10
khong t0, xay tudng 10 co t, xay tudng 20 cb to trat va d6 cot, dam trang tri tai
san thuong phia sau ting 3 (sau day goi tat 1a phan xay tuong va d6 dam cot).

Ong T va 6ng D thdng nhat dién tich san nén thuc té 1a 75,66m? va dang
tranh chap veé gia tri phan dién tich nay.

Cac hang muc tir 20-26 theo bang ké khdi luong ngay 21-7-2022 do 6ng
Pham Vian D cung cap, Cu thé gom :

Ong nuéc Binh Minh va phy kién nuéc

Ong 90 Binh Minh

Nhan céng lap dat nudc phan mong

Mua cét lap

Ché cét sach san 1ap 5*6

Xa nudc long nén 1am tho + phu

Bé tong 16t nén

( Kém 27 muc ¢6 muc tir 20-26)

Hai bén con tranh chap vé gia tri cac hang muc phat sinh

Tai don khang co va tai phién tda 6ng B khong dong y véi két luan tham
dinh gia vé khoi luong vat tu va don gla tinh cua co quan tham dinh gia nhung
ong D lai khong yeu cau tham dinh gia lai dé cung cap céc tai liéu ching cu lién
quan dén van dé nay Ong P ciing cho rang 6ng T da sur dung céc vat liéu dat
tién hon d6i véi cac hang muc sira chira va hang muc phat sinh. Tuy nhién, tai
phién toa phtc thim ong B khéng cung cép duoc tai liéu chimg minh déi véi
thoa thuan ban dau cua cac bén duong su va phan cac vat liéu sira chira, vat liéu
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phét sinh c6 chénh léch gia cao hon thoa thuan ban dau. Péi voi van dé nay
cling da duoc thé hién day du tai két luan tham dinh gia sé 03.

Tai phién toa phic tham 6ng B cung cip Bang tong hop kinh phi cac hang
muc phan méng xay dung; phan tuong xay dung va phan ong b chua xéy dung
va ban tuong trinh dé nghi Toa chap nhan theo tinh toan nay cua ong b. Ong b
cung cung cap 1oi khai cua nhimg nguoi tho truc tiép xay dung cong trinh 1a
nguoi 1dm ching. Tuy nhién, cac phan tinh toan nay cua ong B khdng yéu cau
co quan chuyén mon kiém dinh lai va xac dinh lai gia tri. Xét thay, cac bén
duong su khong cd yéu cau tham dinh gid lai va viéc thu thap céc tai liéu ching
cur va ky hop ddng tham dinh cua Toa an nhan dan thanh phd Vv khong c6 bat ky
khiéu nai nao cua cac duong su. Sau khi c6 két qua tham dinh gia, Toa &n nhan
dan thanh phd V da cong khai két luan tham dinh cho cac bén duong su va
khong bén nao cé yéu cau tham dinh lai nén két luan tham dinh gia sé
03/BCKD/TTKD ngay 27-10-2022 cta Trung tdm kiém dinh chat lugng xay
du’ng thuoc So Xay du’ng tinh Ba Ria — Viing Tau c6 gia tri phap 1y va la can ctr
dé xac dinh dé giai quyét vu an. Do vay, khéng c6 cin ctr dé chap nhan yéu cau
khang céo cua ong D.

Déi voi yéu cau phan té vé viéc boi thuong tién cong cho nhan cong lam
nha, 6ng B di rat yéu cau phan té déi véi phan nhay va Toa an Cap so thém da
dinh chi phan nay 1a dung quy dinh phép luat. Déi véi yéu cau phan té vé viéc
yéu cau ong T tra tlen lai vay Ngan hang do ong D vay dé lam nha cho éng T,
ong B khong cung cap duoc tai liéu ching cir vé viéc tra lai vay dé thyc hién
cong trinh xay dyng nha caa 6ng T va khdng ¢ mébi quan hé nhan qua ddi voi
viéc phai vay sé tién d6 xay dung nha cho 6ng T. Hon nita, Ong T ciing d3 ung
trudc toan bo tién cong, tién vat tu cho ong D trudc khi hoan thanh cong trinh.
Déi véi khoan tién phat vi pham hop ddng thi 6ng P da ky bién ban vé viéc gia
han thém hop ddong va chua hoan thanh dung thoi han gia han khi thi cdng nén
khong c6 co sd chap nhan yéu cau phan tb nay.

Tai phién toa phic tham, ong D da trén 60 tudi va c6 don xin mién an phi.
Cén clr Luat Nguoi cao tuoi va Nghi quyet 326 ve an phi € phi mien toan bo
tien an phi dan su so tham va an phi dan sy phic tham cho 6ng b.

Cac quyét dinh khéc cua ban an so tham 6ng B khong khang cdo nén co
hiéu luc thi hanh.

Tir nhimg phan tich trén, xét thay khéng co can cu chap nhan yéu cau
khang cdo ciia 6ng D, stta mot phan ban an so thAm vé an phi.

Vi cac I& trén;
QUYET PINH:

~Apdung Bieu 26, biéu 35, biéu 39, biéu 217, biéu 227, biéu 228 va
biéu 273 B¢ luat T6 tung dan sw 2015; Piéu 117, Dicu 280, Piéu 584 va bieu
589 Bo luat Dan sy nam 2015; khoan 5 Diéu 27 Nghi quyét sé 326/UBTVQH
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ngdy 30/12/2016 cia Uy ban Thuong vu Qudc hdi qui dinh vé &n phi, 1& phi;
khoan 2 biéu 308, bieu 309 B6 luat To tung dan su, tuyén xir:

Khang chap nhan toan bo khang céo cua 6ng Pham Vin B , sira mot phan
Ban an dan sy so tham s6 105/2022/DS-ST ngay 27-12-2022 cua Toa an nhan
dan thanh pho V , tinh Ba Ria - Viing Tau nhu sau:

[1]. Ch4p nhan mét phan yéu cau khai kién cua 6ng Hoang Thanh T d6i
v6i dong Pham Vian B va chap nhan mot phan yéu cau phan té cua 6ng Pham Vin
b dbi véi dng Hoang Thanh T va ba Nguyén Thi Q vé viéc “Tranh chdp hop
dong thi cong va boi thuwong thiét hai”.

[1.1]. Ong Hoang Thanh T va ba Nguyén Thi Q c6 trach nhiém tra cho
6ng Pham Vin D gia tri hang muc da kiéng, hd ga, cac hang muc va phan viéc
phat sinh ngoai Hop dong 13 45.913.531d (Bén muoi 1am triéu, chin trim mudi
ba nghin, ndm trim ba muoi mét d6ng).

[1.2]. Budc 6ng Pham Van D phai boi thuong thiét hai cho 6ng Hoang
Thanh T tong sb tién 12 67.649.200d (Sau muoi bay triéu, sau trim bon muoi
chin nghin, hai trim dong); Trong d6: Boi thuong thiét hai cho 6ng Hoang
Thanh T chi phi viéc chéng thim hang muc san thuong tang 4 cin nha 141/8
duong C, Phuong H, thanh phé V, tinh Ba Ria — Viing Tau véi sb tién 1a
28.722.200d (hai muoi tam triéu, bay tram hai muoi hai ngan, hai trim dong);
Boi thuong thiét hai cho dng Hoang Thanh T céc hang muc 6ng Hoang Thanh T
lam thay cho 6ng Pham Van D 1a 38.927.000d (ba muoi tam triéu, chin tram hai
muoi bay ngan dong).

o [13] Ong Pham Van D ¢6 trach nhi¢m tra cho dng Hoang Thanh T s6
tién phat vi pham hop dong la 29.696.670d (Hai muoi chin triéu, séu tram chin
muoi sau nghin, sau tram bay muoi dong).

[1.4]. Khdng chap nhan yéu cau cia 6ng Hoang Thanh T vé viéc ong
Hoang Thanh T duoc phép gitr lai so tien 20.000.000d (Hai muoi triéu dong) dé
bao hanh cong trinh.

[1.5]. Khong chap nhan yéu cau cua 6ng Pham Van D vé viéc yéu cau ong
Hoang Thanh T va ba Nguyen Thi Q phai bdi thuong thiét hai s tién 14i 1a
144.970.000d (M6t traim bon muoi bon triéu, chin trim bay muoi nghin dong).

[1.6]. Khéng chap nhéan yéu cau cua ong Pham Vén b Vé Viéc yéu Cqu ong
Hoang Thanh T va ba Nguyen Thi Q phai tra so tien phat vi pham hgp dong la
8.908.000d (Tam triéu, chin tram 1¢ tam nghin dong).

[2]. Pinh chi ddi v6i yéu cau cua 6ng Pham Van D vé viéc yéu cau ong

Hoang Thanh T va ba Nguyén Thi Q tra sé tién boi thuong cho cdng nhan la
6.046.000d (Sau triéu, khong traim bdn muoi sau nghin ddng).

Ké tir ngay bén dwoc thi hanh dn cé don yéu cau thi hanh &n, néu bén phdi
thi hanh an chdm thuc hién nghia vu tra tien thi bén phai thi hanh an con phai
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tra cho bén duoc thi hanh an khoan 'gién 14i ciia sé tién con phdi thi hanh theo
muzc 18i suat quy dinh tai khodn 2 Dieu 468 Bo lugt dan sy 2015 twong iing Voi
thoi gian chwa thi hanh an.

[3]. Vé chi phi thdm dinh, dinh gi4 tong cong 1a 4.183.000d (bdn triéu mot
trim tm muoi ba ngan dong), dng Hoang Thanh T d3 ndp tam tng trudc nén
6ng Pham Vian D ¢4 trach nhiém hoan tra lai cho 6ng Hoang Thanh T sé tién
4.183.000d (b6n triéu mot trim tAm muoi ba ngan dong).

[4]. V& &n phi dan sy so tham:

[4.1]. Ong Hoang Thanh T va ba Nguyén Thi Q duoc mién nop tien &n
phi dan su so tham theo quy dinh phap luat.

[4.2]. Ong Pham Van D duoc mién ndp tién an phi dan sy so tham theo
quy dinh phép luat. Ong Pham Vin B duoc hoan tra lai sb tién tam Gmg an phi
d3 nop 1a 6.723.100d (séu triéu bay tram hai muoi ba ngan dong) theo bién lai
thu tién sb: 0002938 ngay 21 thang 7 nim 2022 cta Chi cuc Thi hanh &n dan su
thanh phé V.

[5]. Vé an phi dan su phtc tham: Ong Pham Van B dugc mién nop tién an
phi dan sy phtc tham. Ong Pham Vin B dugc hoan tra lai 300.000d (ba trim
ngan dong) tién tam @ng an phi phlc tham 1a da nop theo bién lai thu tién sb
0003773 ngay 06 thang 02 nim 2023 ciia Chi cuc Thi hanh an dan sy thanh phd
V.

Trieong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2
Ludt Thi hanh an dan su thi nguroi dwroc thi hanh an dan su, nguoi phai thi hanh
an dan sy c6 quyén théa thudn thi hanh an, quyén yéu cdu thi hanh an, tw
nguyén thi hanh &n hodc bi cieong ché thi hanh dan theo quy dinh tai cdc Diéu 6,
7, 7a, 7b va 9 Lugt Thi hanh an dan su; thoi hiéu thi hanh an

Ban 4n phiic thAm c6 hiéu luc phap luat ké tir ngdy tuyén an (ngay 03-08-
2023).
Noi nhgn: - TM.HQIDPONG XET XU
- Puong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh BR-VT;
-TAND TP. V;
- Chi cuc THADS TP. V ;
-VKSND TP. V;
- Luu hd so vu an.

Piang Duc Hao
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) ~ HOIDPONG XET XU PHUC THAM o
CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Cao Xuan Long  Nguyén Minh Chau Ping Pic Hao
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HOI PONG XET XU PHUC THAM

C4c tham phan Tham phéan-Chu toa phién
toa

Trwong Van Tam Poan Ngoc Thién Nguyén Thanh Hiéu
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