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Ban an sd: 01/2022/DS-PT
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V/v Tranh chap Hop dong thi cong
xay dung.

, ‘ NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phin Hpi dong xét xiv phiic thim gom cé:
Thiam phan - Chu tog phién toa: Ong Phan Nguyén Nguyén
Cdc Thdm phdn: Ba Doan Thi Kim Thay

Ong Nguyén Ngoc Tai

 Thu ky phién toa: Ba L€ Thi Thu Thuy la Thu ky Toa an nhan dan Thanh
pho HO Chi Minh.

Bai dién Vién kiém sat nhdn dan Thanh phé H6 Chi Minh tham gia phién
toa: Ong B6 Van Hicu la Kiém sat vién.

Trong cac ngay 27 thang 12 ndm 2021 va 04 thang 01 nam 2022 tai tru so
Toa an nhan dan Thanh phé H6 Chi Minh xét xtr phtic thim cong khai vu an
Dan su thy 1y s6 257/DSPT, ngay 08 thang 10 ndm 2021 vé: “Tranh chap Hop
thi cong xay dung”.

Do ban 4n dan sy so tham s6 152/2021/DS-ST, ngay 18/5/2021 ciia Toa én
nhan dan quan TPP, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh du;a vu an ra xét xu phuc thémv sb 3,746/2021/QD—PT,
ngay 22/10/2021 va Quyét dinh hoan phién toéa phuc tham s6 11211/2021/Qb-
PT, ngay 07/12/2021, gitta cac duong su:

1. Nguyén don: Ba Hoang Thi H. Sinh nam 1977.
Dia chi thudng tra: 23/15 duong BBB, phuong TTT, quan TPP, Thanh phé Ho
Chi Minh.
Ngueoi dai dién theo ity quyén: Ong Pham Puc B. Sinh nam 1974.
bia chi thuong tra: 23/15 duong BBB, phuong TTT, quan TPP, Thanh pho Ho
Chi Minh. (Theo Hop dong iy quyén sb coéng ching 000051, Quyén sb 01
TP/VPCC-SCC/HBGD, ngay 04/01/2017). (C6 mat tai phién toa)

2. Bi don: Ong Trin Kim D. Sinh nim 1972.
bia chi thuong tra: 119/20 duong LLL, phuong HHH, quan VVV,
Thanh pho H6 Chi Minh.



ia chi: 218/23/6 Buong CCC, phuong HHH, quan VVV, Thanh pho Ho Chi
Minh. (Vang mat)

3. Ngwoi c6 quyén lgi, nghia vu lién quan:

Ong Pham Purc B. Sinh nam 1974.
Dia chi thuong tri: 23/15 duong BBB, phuong TTT, quan TPP, Thanh
phd Hd Chi Minh. (C6 mit tai phién toa)

4. Ngwoi khang cdo: Ba Hoang Thi H.
C6 nguoi dai dién iy quyén: Ong Pham Pue B. Sinh nam 1974.
Dia chi: 23/15 dudng BBB, phuong TTT, quan TPP, Thanh phd Ho Chi
Minh. (C6 mit).

NOI DUNG VU AN:

Theo nguyén don ba Hoang Thi H trinh bay:

Ngay 01/7/2015, ba Hoang Thi H la chu dau tu c6 ky hop dbng xay dung
can nha s6 23/15 duong BBB, phuong TTT, quan TPP, Thanh phd Hb Chi Minh
v0i Ong Tran Kim D theo Giay pheép xay dung sO 677/GPXD ngay 15/4/2015
ctia Uy ban nhan dan quin TPP cip va ban vé& dinh kém gidy phép xdy dung sO
677 do Phong Quan 1y d6 thi quan TPP duyét ngay 10/4/2015 véi tong gia tri
hop ddng 1a 732.000.000 dong, phat sinh thém 111.000.000 dong. Tong cong 1a
843.000.000 dong; Thoi gian thyc hién bat dau tir ngay 02/7/2015 va hoan thanh
ngay 02/10/2015; da tam Gng hét s tién trong hop dong Tuy nhién, ong D da
khong thuc hién dung cam két trong hop ddng, sai vé ky thuat, thoi gian ban
giao nha.

Yéu cau Tda an budc 6ng D phai tra lai cho ba sb tién 175.000.000 dong,
la sd tién 6ng D nhan tam Gng nhung khong thi cong cic hang muc trong hop
dong.

Boi thuong thiét hai do khong ban giao cong trinh theo dang thoi gian da
ky 1a tién kinh doanh phong tro, tién phai di thué nha ¢ 80.000.000 ddng; Tién
1ai ngan hang 50.000.000 dong; Tién phat do vi pham hop dong 3% gia tri cho
mot ngay cham tré (60 ngay) véi tong sb tién 1a 1.517.400.000 dong. Tong sb
tién ong D phai tra lai cho nguyén don 1a 1.822.400.000 (mdt ty, tAm tram hai
muoi hai triéu, bon trim ngan) dong.

Yéu cau 6ng D phai thi cong d6 lai tAm thtr 4 va chd vé cau thang lau 2
sai k¥ thuat bi cong xuéng 7 em; duc lai cau thang tur tﬁng trét 1én 1au 1 va mot
cot bi nghiéng tir hong 1én dén san thuong.

Theo don yéu cdu phdn t6 ngay 08/7/2017 bi don éng Tran Kim D trinh
bay:

Vao ngay 01/7/2015, 6ng da ky hop ddng stra chita lai cin nha cua ong
Pham Duc B va ba Hoang Thi H tai s6 23/15 duong BBB, phuong TTT, quén
TPP, Thanh pho H6 Chi Minh. Tong gia tri hop dong 1a 732.000.000 dong. Bén
ngay 15/7/2015, Uy ban nhan dan phuong TTT chap thuin cho khoi cong.
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Trong qua trinh thi cong di phat sinh ngoai dy kién trong hop dong véi sd tién
110.000.000 dong va di dugc vo chong 6ng Binh, ba Hoa dong ¥.

- Trong qué trinh thi cong dd cot trude thi ngudi dan va co quan nha nudc
khéng cho thi céng nén da trir 40.000.000 dong, con lai 70.000.000 dong da
thanh toan.

- Thi cong phan san tdng hai va nita 6 ctra s6 sau nha sd tién 27.000.000
d6ng da thanh toan.

- Thi cong % phan san phia trudc sb tién phat sinh 14.000.000 dong da
thanh toan.

- Phan sira chita toalet, tng trét, bon cu tong cong 18.000.000 dong da
thanh toan.

- Phan phat sinh cong ghép, thdo g& cdp pha hai cay cot 6.500.000 dong.

Téng sb tién phét sinh 1 135.500.000 dong.

S tién con lai chua thanh toan 13: 753.000.000 dong (tam tGng chi phi) -
732.000.000 dong (gia tri hop ddng) = 21.000.000 dong
Con lai sb tién chua thanh toan: 135.5000.000 ddng (chi phi phat sinh) —
21.000.000 dong (tlen chénh 1éch tam tmg) = 114.500.000 dong.

Ong yéu cau Toa an bugc ba Hoang Thi H phai tra cho 6ng sO tién
114.500.000 dong con thiéu trong viéc thuc hién hop dong.

Tai vin bén trinh bay ¥ kién phdn héi déi véi don yéu cau phén té ciia
bi don, nguyén don ba Hoang Thi H trinh bay:

Khéng ddng ¥ nhu don yéu cau phan té ngay 08/7/2017 cua bi don 6ng
Tran Kim D.

Tai ban dan déan sw so tham so 152/DS-ST, ngay 18/5/2021 cua Toa dn
nhan dan Qudn TPP, Thanh pho Ho Chi Minh da quyét dinh:

1. Binh chi xét xtr d6i véi yéu cau phan t6 cua bj don 6ng Tran Kim D.

2. Khong chap nhén yéu cau cua nguyén don ba Hoang Thi H.

2.1. Khong chap nhan yéu cau cua nguyén don ba Hoang Thi H vé viéc:

Budc 6ng Tran Kim D phai tra téng s6 tién 1a 1.822.400.000 (mot ty,
tam tram hai muoi hai triéu, bon trim ngan) déng (bao gdm: 175.000.000 dong
nhan tam tng nhung khong thi céng cac hang muc trong hop dong; Bdi thuong
thiét hai tién kinh doanh phong tro, tién phai di thué nha & 80.000.000 dong do
khong ban giao cong trinh theo dung thoi gian da ky; Tién 13i vay ngan hang
50.000.000 d6ng; Tién phat 1.517.400.000 dong do vi pham hop dong 3% gié tri
hop ddng cho mot ngay cham tré (60 ngay).

2.2. Khong chap nhan yéu cau cua nguyén don ba Hoang Thi H Ve viéc:

Budc 6ng Tran Kim D phai thi cong do lai tam thir 4 va chd va cau thang
lau 2 sai k¥ thuét bi cong xudng 7cm; duc lai cau thang tir ting trét 1én lau 1 va
mot cot bi nghiéng tir hong 1én dén san thuong nha & dia chi nha s6 23/15 duong
BBB, phuong TTT, quan TPP, Thanh phé Hd Chi Minh.

Ngoai ra con tuyén vé an phi.

Tai phién toa phiic thim:



Qua tham van tai phzen toa phuc tham, dai dién nguyén don ong Pham
Durc B xdc dinh khang cdo toan b dan so tham. Dé nghi cap phiic tham xem xét
hiiy bdn dn so tham vi nhitng Iy do sau:

Tda so tham nhan dinh hop dong thi cong giita hai bén khong cé hiéu luc 1a
khong ding. Hop dong ky két giira hai bén dam bao ddy du cac quy dinh cia
phap luat dan sy.

Can c glay phep xay dung s6 677/GPXD, ngay 15/4/2015 do Uy ban nhan
dan quan TPP cap. Gidy phép xdy dung duogc co quan chic nang cap 1a hop
phap. Cong ty TNHH Phat triéen Xay dung Xuat nhap khau QQ di duoc cip
Gidy chimg nhan dang ky doanh nghiép va c6 chiic ning xay dung cong trinh
ngay 28/3/2015.

Hai bén chi tranh chap hop déng thi cong xay dung va khong yéu cau toa
an xét viéc cap phép xay dung ctua Uy ban nhan dan quan TPP la dung hay sai.
Trén co sé gidy dang ky kinh doanh cua Cty QQ d duge Uy ban nhan dan quan
TPP tham tra ban v& va thAm dinh kiém tra chirc ning xay dung cua Cong ty QQ
maoi cép phep xay dung. Viéc toa so thAm nhan dinh gia dinh 6ng va chu thau
déu biét bén nha thau thi cong khong c6 du diéu kién va chirc ning xay dung
nhung van ky hop ddng thi cong xay dung 1a chi quan va vo 1y. Tai diém b
Khoan 7 Diéu 79 Luit xay dung nim 2014 quy dinh: Ho gia dinh duogc tu thiét
ké nha & riéng 1é. Ong khong tu thiét két nha ¢ ma do Cong ty TNHH Mot thanh
vién PPP khao sat, thiét ké, thyc hién 1ap ban vé& thiét ké dé xin phép xdy dung
va da duoc cac co quan chice nang tham dinh phé duyét cap phép.

Trong don khoi kién phia nguyén don yéu cau cha thau phai thi cong lai
tam thr 4 va chd va cau thang lau 2 sai k¥ thuét bi cong xudng 7cm. Puc lai cau
thang tur tAng trét Ién lau 1 va mot cot bi nghiéng tir hong 1én dén san thuong.
Tat ca nhimg yéu cau nay toa so tham déu khong xem xét. L@ ra, toa so tham
phai trung cau giam dinh vé xay dung dé xem xét cac yéu cau ndy cia gia dinh
ong 1a dang hay sai? nhung toa so thAm déu bo qua. Va nhan dinh hop dong thi
cong gitta hai bén 1a khong c6 hiéu lyc. Lam thiét hai dén quyén va loi ich hop
phap cta gia dinh 6ng. Nguyén don xac dinh hop dong thi cong da ky két giira
hai bén 13 hop ddng dan sy c6 hiéu Iyc. Toa so thAm nhén dinh hop dbng trén
khong c6 hiéu luc va khong giai quyét yéu cau boi thudng va cac yéu cau khac
1a khong ding quy dinh cua phap luat. Do cac vi pham nghiém trong Ve t6 tung
cing nhu duong 16i giai quyet vu 4n cia toa so tham. Nén dé nghi cip phuc
tham tuyén huy ban an so tham. Xac dinh hop dong thi cong xay dung gitta hai
bén 1a co hicu lyc phap luat. Pé tién hanh trung cau giam dinh vé xay dung lam
15 c6 hay khong viée thi cong xay dung co dung hay khong? hodc c6 hay khong
nhing 18i hu hong do phia thi cong gay ra. Trén co s& d6 mdi dua ra phan quyét.

Pai dién Vién kiém sat nhan dan Thanh phé Ho Chi Minh tham gia phién
tod phat biéu y kién ciia Vien kiém sat vé viéc chdp hanh phdp ludt té tung dan
sw trong qud trinh gidi quyét vu an tai giai dogn phic tham ¢6 néu:

Tham phan, cic thanh vién Hoi déng xét xir, Thu ky toa an, cac duong sy
trong vu 4n da thyuc hién day du quy dinh ctia phap luat vé t tung dan su.



Pé xuat vé dudng 16i giai quyét vu an, Dai dién Vién kiém sat nhan dan
Thanh phd HO6 Chi Minh dé nghi:

Véi cac tai liéu, ching cr dd dugc thu thap thé hién: An so thim da xét xur
c¢6 phan thiéu s6t do khong dua day du nguoi co quyen lot, nghia vu lién quan la
Cong ty TNHH Phat trién Xay dyng - Xuat nhap khau QQ vao tham gia t6 tung
1a vi pham nghiém trong td tung nén can thiét phai hiy 4n so tham. Nhung ciing
xem xét ddy 13 tinh tiét méi khong phai 16i cia cip so tham, do nguyén don
cung cip hop dong thi cong dé ngay 07/7/2015 sau khi toa so tham da xét xir
trong ho so khang céo.

NHAN PINH CUA TOA AN:

[1] V& thu tyc t6 tung:

bon khang céo ctia nguodi dai dién theo phéap luat cua nguyén don Hoang
Thi H lam trong han luét dinh, phu hop voi quy dinh tai Diéu 272, Piéu 273 cua
Bo luat TH tung dan sy. Puong su dd ndp tam tmg an phi khang céo theo quy
dinh 1a hop 1€ nén duogc chép nhan xem x¢t theo trinh tu phic tham.

[2] V& noi dung giai quyet vu an:

Tai phién toa phtc thim 6ng Pham Dtc B nguoi dai dién theo uy quyen
cua nguyén don ba Hoang Thi H gilt nguyén y€u cau khang cao dé nghi cap
phtc tham huy an so tham.

Dai dién bi don khong khang cao dé nghi y an so tham.

Cin ctr hop dong thi cong xay dung 1ap ngay 01/7/2015 giita bén A ong
Tran Kim D (bén nhén thi cong) vdi bén B chu nha la ba Hoang Thi H.

Xét thay vé noi dung hop dong bén B giao cho bén A thuc hién thi cong
xay dung nha & gia dinh theo dién tich 05m x 15m tai dia chi nha s6 23/15
duong BBB, phuong TTT, quan TPP, Thanh phé H6 Chi Minh. Thoi han thi
cong 1a 03 thang tur ngay 01/7/2015 dén ngay 01/10/2015.

Nguyén don c6 cung cap hai hop dong thi cong xay dung: Hop dong thi
cong dugc ky viét tay giita ba Hoang Thi H v6i 6ng Tran Kim D ghi ngay
01/7/2015 (BL136) va Hop ddng xdy dung va stra chita danh may duoc ky két
gitta ba Hoang Thi H v&i Cong ty TNHH Phat trién Xay dung - Xuét nhap khau
QQ duoc ky vao ngay 07/7/2015 (BL245). Ca hai hop dong déu cung mot noi
dung va dbi tuong 1a xdy dung stra chita nha s6 23/15 duong BBB, phuong
TTT, quan TPP, Thanh phd HO Chi Minh.

Xét, Toa so tham khong dua Cong ty TNHH Phat trién Xay dung - Xuat
nhap khau QQ vao tham gia t6 tung véi tu cach la nguoi co quyén loi, nghia vu
lién quan nhu vay la vi pham nghiém trong t6 tung. Tuy nhién, do nguyén don
cung cap hop dong xay dung va sira chira ky ngay 07/7/2015, duogc ky két giita
ba Hoang Thi H véi Cong ty TNHH Phat trién Xay dung - Xuat nhap khau QQ
sau khi vu an da dugc xét xir so tham thé hién tai bat luc 245 (trong tap khang
c40). Nén duge xem xét 13 tinh tiét méi khong phai 18i ctia cip so tham.



Tir nhitng nhan dinh nhu trén, xét thy chap nhan yéu cau khang cdo cua
nguyén don va dé nghi cua Pai dién Vién kiém sat can thiét phai huy toan bd
ban 4n so thim dé xét xur lai nham dam bao quyén va loi ich hop phap cua cac
bén.

Vi cac 1€ trén;

QUYET PINH:

Can ctr vao Khoan 3 Piéu 308 cta Bo luat T tung dan su;

Can ctr vao Nghi quyet 326/2016/UBTVQH, ngay 30/12/2016 cua Uy ban
thuong vu Qubc Hoi vé mire thu, ndp, mién, giam, quan 1y va str dung an phi, 18
phi Toa én;

Can cu vao Luat Thi hanh an Dan su;
Tuyén xir:

1. Chép nhén yéu cau khang cdo ciia nguyén don ba Hoang Thi H.

Huy ban an dan sy so tham sd 152/2021/DS-ST, ngay 18/5/2021 cua Toa
an nhan dan quan TPP, Thanh phd H6 Chi Minh.

Chuyén hd so vu an cho toa cap so thdm giai quyét lai vu an theo thu tuc so
tham. (Toa 4n nhan dan quan TPP, Thanh phd HO Chi Minh).

2. Cac duong su khac trong vu an khong c6 yéu cau gi nén khong xem xét,
giai quyét.

3. V& 4n phi dén sy:

An phi dan sy phiic tham: Nguyén don ba Hoang Thi H khong phai chiu.
Hoan lai s6 tién 300.000 (ba trim ngan) dong 14 tién tam Gng an phi khang céo
d3a ndp cho ba Hoang Thi H theo bién lai thu tién tam tng an phi s
AA/2019/0072191, ngay 16/7/2021 ctua Chi cuc Thi hanh &n Dan sy quan TPP,
Thanh phé H6 Chi Minh.

An xtr phtic thdm c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dén Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan Cap cao tai Tp.HCM;
- Vién kiém sat nhan dan Tp.HCM;
- VKSND cép cao tai Tp.HCM;
- Cuc THA Dan su Tp.Hé Chi Minbh;
- Toa an nhan dan quan TPP;
- Chi cuc THADAn su quéan TPP;
- Cac duong su;
- Luu. 22b
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TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

BIEN BAN NGHI AN

Vao hoi 09 gid 30 phut, ngdy 04 thang 01 nam 2022
Tai tru s& Toa an nhan dan Thanh phé HO Chi Minh.
Vé6i Hoi dong xét xir phuc tham gdm co:
Tham phan - Chu toa phién toa: Ong Phan Nguyén Nguyén
Céac Tham phan: Ong Nguyén Ngoc Tai
Ba Doan Thi Kim Thuay

Tién hanh nghi 4n vy 4n Dan sy phic tham thy 1y s0 257/DSPT, ngay 08
thang 10 nam 2021 vé: “Tranh chap Hop thi cong xay dung”.

Do bén 4n dan sy so thdm s0 152/2021/DS-ST, ngay 18/5/2021 cta Toa an
nhan dan quan TPP, Thanh pho H6 Chi Minh bi khang cdo.

Theo Quyét dinh dl;a vu an ra xét xu phuc tha;lmv sb 3',746/2021/QD-PT,
ngay 22/10/2021 va Quyét dinh hoan phién toa phic tham s6 11211/2021/QDb-
PT, ngay 07/12/2021, gitta cac duong su:

1. Nguyén don: Ba Hoang Thi H. Sinh nam 1977.
Dia chi thuong tra: 23/15 dudng BBB, phuong TTT, quan TPP, Thanh phd Ho
Chi Minh.
Ngueoi dai dién theo 1ty quyén: Ong Pham Puc B, sinh nam 1974,
bia chi thuong tra: 23/15 duong BBB, phuong TTT, quan TPP, Thanh pho Ho
Chi Minh. (Theo Hop dong ty quyén sb coéng ching 000051, Quyén sb 01
TP/VPCC-SCC/HBGD, ngay 04/01/2017). (C6 mat tai phién toa)

2. Bi don: Ong Tran Kim D. Sinh nim 1972.
bia chi thuong tra: 119/20 duong LLL, phuong HHH, quan VVV,
Thanh phd H6 Chi Minh.
Dia chi: 218/23/6 Pudng CCC, phuong HHH, quan VVV, Thanh phd HS Chi
Minh. (Ving mit)

3. Ngwoi co quyén loi, nghia vu lién quan:
Ong Pham DBtrc B. Sinh nam 1974.



Dia chi thuong tra: 23/15 duong BBB, phuong TTT, quan TPP, Thanh
pho HO6 Chi Minh. (C6 mat tai phién toa)

4. Ngwoi khang cdo: Ba Hoang Thi H.
C6 nguoi dai dién uy quyén: Ong Pham Pue B. Sinh nam 1974.
Dia chi: 23/15 dudong BBB, phuong TTT, quian TPP, Thanh phd Ho Chi
Minh. (C6 mat).

Céin i vao cdc tai liéu, chimg cir da dwoc xem xét tai phién toa, két qua tranh
tung tqi phien toa, cac quy dinh cua phap lugt.

HOQI PONG XET XU THAO LUAN, BIEU QUYET,
QUYET PINH CAC VAN BE CUA VU AN NHU SAU:

Can ctr vao Khoan 3 Diéu 308 Bo luat TH tung dan su;

Can ctr vao Nghi quyet 326/2016/UBTVQH, ngay 30/12/2016 cua Uy ban
thuong vu Qudc Hoi vé mire thu, ndp, mién, giam, quan 1y va str dung an phi, 1é
phi Toa an;

Can ctr vao Luat Thi hanh an Dan su;
Tuyén xir:

1. Chap nhan yéu cau khang céo cia nguyén don ba Hoang Thi H.

Huy ban an so tham s 152/2021/DS-ST, ngay 18/5/2021 ctia Toa 4n nhan
dan quan TPP, Thanh ph6 H6 Chi Minh.

Chuyén hd so vu an cho toa cap so tham giai quyét lai vu an theo thu tuc so
tham. (Toa 4n nhan dan quan TPP, Thanh phé H6 Chi Minh).

2. Cac duong su khac trong vu an khong co6 yéu cau gi nén khong xem xét,
giai quyeét.

3. V& 4n phi dén sy: q

An phi dan sy phic tham: Nguyén don ba Hoang Thi H khong phai chiu.
Hoan lai sb tién 300.000 (ba trim ngan) dong 1a tién tam Ung an phi khang cao
d3d nop cho ba Hoang Thi H theo bién lai thu tién tam tng an phi sb
AA/2019/0072191, ngay 16/7/2021 cua Chi cyc Thi hanh an Dan sy quan TPP,
Thanh pho H6 Chi Minh.

An xtr phtic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Nghi 4n két thuc vao hoi 10 gio 00 phut, ngdy 04 thang 01 nam 2022.

Hoi dong xet xur bicu quyet 3/3 = 100%. ‘

Bién ban nghi an da duoc doc lai cho tat ca cac thanh vién HQ1 dong xét xur
cung nghe va ky tén duoi day.

THANH VIEN HOI PONG XET XU THAM PHAN - CHU TQA PHIEN TOA
CAC THAM PHAN



Phan Nguyén Nguyén



