TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc 1ap - Tw do - Hanh phuc

Ban 4n s6: 231/2019/DS-PT
Ngay: 13/11/2019
VIV: “Tranh chdp thira ké tai san”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phéin Hpi dong xét xir phiic thdm gom:
Thdm phdn - Chii toa phién toa: Ong Nguyén Tan Trudng
Cdc Tham phdn: Ong Pham Tén
Ong Nguyén Cuong

- Thu ky phién toa: B Nguyén Thi Phwong Lién, Thu ky Toa 4n nhan
dan cip cao Pa Ning.

- Dai dién Vién kiém sdt nhén din cdp cao tai Pa Néing tham gia phién
tdoa: Ong Poan Ngoc Thanh- Kiém sat vién.

Ngay 13 thang 11 nim 2019 tai tru s& Toa an nhan dan cap cao tai Pa
Néing tién hanh xét x phac thdm coéng khai vu an dan su thu 1y sb
242/2019/TLPT-DS ngay 05 thang 9 nam 2019 vé: “Tranh chdp thira ké tai
san”, do c6 khang cdo cua nguyén don va bi don ddi v6i Ban 4n so thim sd
17/2019/DS-ST ngay 31/5/2019 cua Toa an nhan dan tinh Binh Dinh, theo
Quyét dinh dua vu an ra xét xir s6 1497/2019/QD-PT ngay 28 thang 10 nam
2019 gifra cac duong su:

1. Nguyén domn: Chi Hoang Thi Kim L — sinh nam 1975. C6 mit.

Dia chi: Doi 5, thon A, xa A, huyén H, Binh Dinh.

Nguoi bao vé quyén loi ich hop phap cta chi Hoang Thi Kim L: Ong Tran
Hitu T — Luat su ctia Cong ty Luat TNHH MTV B — Poan luat su TP. H6 Chi
Minh. C6 mat.

2. Bi don: BaD) Thi D — sinh nim 1965. C6 mit.

Dia chi: Thon T, X& T, huyén H, Binh Dinh.

Nguoi bao vé quyén loi ich hop phap cta bi don Ba DS Thi B: Ong Lé
Thanh T — Tro gitp vién phap ly ciia Trung tam Tro gitp phap 1y Nha nudce tinh
Binh Dinh. C6 mat.

3. Nguoi c¢6 quyén loi, nghia vu lién quan:

3.1 Chi Hoang Thi P, sinh ndm 1972

Dia chi: Tp Q, tinh Binh Dinh. Véng mat.
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3.2 Chi Hoang Thi Kiéu L1, sinh nam 1977

Dia chi: TP H6 Chi Minh. Vang mat.

3.3 Anh Hoang Anh V, sinh nam 1979.

Dia chi: Tp. H6 Chi Minh. Cé mit.

3.4 Chi Hoang Kiéu T, sinh nim 198

Dia chi: Tp Q, tinh Binh Dinh. V:fmg mat.

3.5 Anh Hoang Anh T1, sinh nam 1983

Pia chi: TP. H5 Chi Minh. Vang mit.

3.6 Chi Hoang Thi Ngoc T2, sinh nam 1987

Pia chi: USA. Vang mit.

Nguoi dai dién theo iy quyén cua chi P, chi L1, anh V, chi T, anh T1, chi
T2: Chi Hoang Thi Kim L— sinh nam 1975; Dia chi: Dgi 5, thon A, Xxa A, huyén
H, Binh DBinh. C6 mat.

3.7 Chau Hoang Thi Duy T3, sinh ngay 10/11/2006. C6 mait.

Nguoi dai dién theo Gy quyén cua chau T3: Ba P4 Thi B — sinh nim
1965. C6 mat.

Cung dia chi: Thon T, X& T, huyén H, tinh Binh Pinh.

4. Nguoi lam chung:

4.1 Truong Minh B; cu tra tai: Thon T, X8 T, huyén H, Binh Dinh. Co
mat.

4.2 Hoang Pinh P; cu tra tai: Thon Thanh Long, xa T, huyén H, Binh
Dinh. C6 mat.

4.3 Hoang Thi H; cu tra tai: Thon T, x& T, huyén H, Binh Dinh. Véng
mat.

4.4 Hoang Anh T4; cu tr tai: Thon T, X3 T, huyén H, Binh Dinh. Ving
mat.

NQI DUNG VU AN:

Tai don khéi kign ngay 05 thing 12 nim 2017, cdc 10i khai tiép theo
trong qud trinh gidi quyét vu dn va tai phién toa, nguyén don chi Hoang Thi
Kim L va nguwoi bio vé quyén va loi ich hop phdp ciia chi L - ludt sw éng Tran
Hiru T trinh bay:

Cha me rudt caa chi L 12 6ng Hoang Vin H (chét nam 2013) va ba Lam
Thi M c6 tat ca 07 ngudi con chung gom: Chi Hoang Thi P, chi Hoang Thi Kim
L, chi Hoang Thi Kiéu L1, anh Hoang Anh V, chi Hoang Kiéu T, anh Hoang
Anh T1, chi Hoang Thi Ngoc T2. Nam 1997, 6ng Hoang Van H va ba Lam Thi
M da ly hon, khi ly hon 6ng H dugc chia tai san chung 1a thira dat s6 1833 to
ban d6 s6 09 co dién tich 156m” dat & va 218m* dat vuon dugc tich tir thira dat
s6 1542 td ban d6 sb 09, trén dién tich dat nay co ngdi nha cap 4 1a tai san do



chinh 6ng Hoang Vin H tao dung. Sau khi ly hon véi ba M, 6ng H chung song
nhu vo chong véi ba DS Thi B nhung khong c6 dang ky két hon va giita 6ng H
véi ba B ¢ 01 con chung la Hoang Thi Duy T3, sinh nam 2006.

Ong H chét khéng c6 ngudi huong khoéi cho 6ng ba ciing nhu tén tao nha
& noi 6ng da timg 16n 1én va sinh song tai thon T, xd T, huyén H, tinh Binh
Pinh. Liic con sdng 6ng co6 di nguyén xay dung mdi noi nay lam noi thy cing dé
anh em vé sum hop. Nhung hién nay, ngdi nha dng H sdng trudc day do ba D
Thi B dang quan ly.

Nay, chi L yéu cau Toa an chia thira ké thira dat 1833 t& ban dd sb 09 co
dién tich 156m’® dat & va 218m?” déat vuon, toa lac tai thén T, XA T, huyén H, tinh
Binh Pinh cho chi L va cic dong thira ké theo phap luat. Chi L yéu ciu chia
bﬁng hién vat va thdi lai gia tri cho cac d(‘A)ng thira ké khéc.

Tai bién ban ghi 16i khai ngay 09 thing 5 niam 2018, cdc 10i khai tiép
theo trong qud trinh gidi quyét vu dn va tai phién toa bi don ba D6 Thi P va
nguwoi bdo vé quyén va loi ich hop phdp ciia ba D - 6ng L& Thanh T trinh bay:

Niam 2001, 6ng H c6 hoi cudi ba D6 Thi B nhung khong c6 ding ky két
hon. Ba va dng H c6 tat ca 04 nguoi con (dd chét 03 ngudi) hién tai con 01
nguoi con 1a Hoang Thi Duy T3, sinh nim 2006. Ong H c¢6 tat ca 08 ngudi con
gém: Chi Hoang Thi P, chi Hoang Thi Kim L, chi Hoang Thi Kiéu L1, anh
Hoang Anh V, chi Hoang Kiéu T, anh Hoang Anh T1, chi Hoang Thi Ngoc T2
va chau Hoang Thi Duy T3. Trong thoi gian ba sdng chung véi 6ng H, cac con
6ng H khong nguoi nao chiu cham séc, hiéu thao véi 6ng.

Ngudn gbc nha, dat dang tranh chap hién nay do ba dang quan 1y sir dung
1a ctia 6ng Hoang Vin H khi chét khong dé lai di chuc. Ngoi nha nay 1a do ba va
ong H xay dung nam 2012, hién cac con 0ng H dang cho thué cac 6 bén canh
cling do ba va 6ng H xay cat. Tong gia tri ngdi nha 150.000.000 dong, xay cat
cac 0 cho thué mdi 6 tri gia khoang 35.000.000 ddng (tong cong 08 6), viéc ba
va 6ng H bo tién ra xay dung nha c6 6ng Truong Minh P biét va ching kién.
Ngoai ra c6 ong P hién tra tai L, T, H 1a nguoi ding ra xay dung nha. Trong do
c6 04 6 cua ba M. Ba va 6ng H ciing bo tién ra xay dung luén nhung cac 6 do
cho thué ba M 1y tién.

Nay chi L yéu cau chia thira ké tai san ba khong déng ¥, truong hop Toa
chép nhan yéu cau chia thtra ké ctia chi L ba xin nhan nha va dat vi khong con
chd & nao khiac.

Tai ban tw khai ngay 24 thdng 5 nim 2018, cdc 10i khai tiép theo trong
qud trinh gidi quyét vu dn va tai phién toa chi Hoang Thi Kim L la nguwoi dai
dién theo iiy quyén ciia nhitng ngwoi c¢é quyén lgi, nghia vu lién quan chi



Hoang Thi P, chi Hoang Thi Kiéu L1, anh Hoang Anh V, chi Hoang Kiéu T,
anh Hoang Anh T1, chi Hoang Thi Ngoc T2 trinh bay:

Chj L thdng nhat nhu ndi dung trinh bay va yéu ciu cia nguyén don.
Riéng chi Hoang Thi Kiéu Thién va chi Hoang Thi P tai phién hoa giai ngay
24/5/2018 tir chdi nhan ky phan ctia minh, giao toan bo ky phan cta hai chi cho
chi Hoang Thi Kim L dé chi Hoang Thi Kim L x4y dung nha ¢ va thd cling 6ng
ba. Tai phién toa, chi Hoang Thi Kim L 1a ngudi dai dién theo ty quyén cua
nhimng ngudi c6 quyén loi, nghia vu lién quan gém chi Hoang Thi P, chi Hoang
Thi Kiéu L1, anh Hoang Anh V, chi Hoang Kiéu T, anh Hoang Anh T1, chi
Hoang Thi Ngoc T2 yéu cau giao toan bd dat va nha trén dat duoc chia cho chi
L quan ly, st dung.

Tai Bén dn sé 17/2019/DS- ST, ngay 31/5/2019 ciia TAND tinh Binh
Dinh di quyét dinh:

Cin ctr vao khoan 5 Diéu 26, Dicu 37, 38, 143, 147, Diéu 228 cla Bo
luat t6 tung dan sy nam 2015; Céac diéu 609, 610, 611, 612, 613, 623, 649, 650,
651, 660 ctia Bo luat dan su ndm 2015; diém d khoan 1 Piéu 12, diém a khoan 7
Piéu 27 ciia Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp quan ly va s
dung an phi va 1¢ phi Toa an. Tuyén xur:

1. Chap nhén yéu cau khdi kién chia thira ké theo phép luat cia chi Hoang
Thi Kim L.

2. Chia cho chi Hoang Thi Kim L; chi Hoang Thi P; chi Hoang Thi Kiéu
L1; anh Hoang Anh V; chi Hoang Kiéu T; anh Hoang Anh T1; chi Hoang Thi
Ngoc T2 mdi ngudi duoc nhan 40,17m? (trong do 19,5m? dat & va 20,67m? dat
trong cy lau nam, tri gia 1a 117.305.9164).

Giao cho chi Hoang Thi Kim L (d6ng thoi 1a nguoi dai dién cua chi
Hoang Thi P; chi Hoang Thi Kiéu L1; anh Hoang Anh V; chi Hoang Kiéu T;
anh Hoang Anh T1; chi Hoang Thi Ngoc T2) duoc quyén quan 1y, sir dung tong
dién tich dat 281,25m°, c6 tr can nhu sau: Pong giap duong Tinh 16 630 dai
10,8m; Tay giap thira dat sé 1521 dai 10,8m, Nam giap phan dién tich dat con
lai cia thira dat sé 1833 (chia cho chau T3) dai 26,5m, Bic giap thira dat s6
1832 dai 26,5m, trén dat c6 nha cip 4 co dién tich 107,7m?% tri gia nha
306.393.560d (c6 so d6 kém theo).

3. Chia cho chau Hoang Thi Duy T3 dién tich dat 91.5m? trong d6 c6
19,5m’ dat & va 72m’ dat trong ciy lau nam, trén dit c6 nha cip 4 dién tich
32.1m% tri gia nha 1a 91.320.643d. Tdéng gia trji dat va nha trén dat la
212.353.643d. Dién tich dat chia cho chau T3 co6 tr can nhu sau: Pong giap
duong Tinh 16 630 dai 3,5m; Tay giap thira dat s6 1521 dai 3,5m, Nam giap thira



dat s6 1834 dai 26,5m, Béc giap dién tich dat cta thira dat s6 1833 dai 26,5m (co
so d6 kém theo). Ba P hién nay dang la nguoi giam ho cho chau Hoang Thi Duy
T3. Do viy, ba D tiép tuc quan 1y nha, dat néi trén cho chau T3 dén khi chau T3
du 18 tudi va tu dinh doat tai san thude quyén s& hiru cia minh.

4, Chi L (déng thoi 1a con nguoi dai dién cta chi Hoang Thi P; chi Hoang
Thi Kiéu L1; anh Hoang Anh V; chi Hoang Kiéu T; anh Hoang Anh T1; chi
Hoang Thi Ngoc T2) phai thanh toan cho ba D6 Thi D % gia tri nha la
198.857.102 ddng trir 66.463.506d phan chau T3 duoc chia nhiéu hon ctia mdi
suat thira ké nén chi L con phai thanh toan lai cho ba b s6 tién 132.393.596d.

Ngoai ra 4n so tham con tuyén vé &n phi, chi phi t§ tung , nghia vu thi
hanh &n va quyén khang co cua duong su.

Ngay 07/6/2019 ba Hoang Thi Kim L giri don khang céo toan bd Ban an
s6 17/2019/DS- ST, ngay 31/5/2019 ciia TAND tinh Binh Dinh.

Ngay 10/6/2019 ba B6 Thi B va chau Hoang Thi Duy T3 giri don khang
c40 mot phan Ban an s6 17/2019/DS- ST, ngay 31/5/2019 cta TAND tinh Binh
Dinh v6i 04 ndi dung: Nha do vo chong ba (ba va dng H) xay dung, day la cin
nha duy nhit dé ¢, ba yéu cau duogc gilt toan bo dé & va nudi con, vi ba 1a hod
nghéo khong c6 kha ning xay dung nha khac, trong khi cac dong thira ké khac
c6 noi & 6n dinh. Budc ba L phai tra lai tién cho thué kiot ma ba L giir
252.000.000d. Tudc phan thira ké cua Hoang Anh T1 va Hoang Anh V do vi
pham Piéu 621 BLDS 2015. Ban 4an so tham chia cho bé T3 mit tién 3,5m 1a
qua hep, do vay yéu cau chia 5m va chép nhan thdi chénh 1éch lai cho cac thira
ke khac.

Ngay 17/9/2019 ba Hoang Thi Kim L giri ban trinh bay bo sung don
khang cdo véi cac ndi dung: Ba L cho rang chau T3 khong phai 1 con 6ng H, ba
yéu cau giam dinh ADN nhung Tda an cdp so tham tir chdi 1a khong dung phap
luat, nay ba yéu cau phai giam dinh va xac minh 1am rd Gidy khai sinh chéu T3.
Viéc dua 6ng Truong Minh P va ong Hoang Pinh P lam nguoi 1a ching cho ba
D 1a khong khach quan vi hai nguoi nay 1a quen biét voi ba B. Can nha trén Ia
ctiia cha me ba L x4y dung, nhung xac dinh ba B ¢6 cong stc dé chia cho ba P
gia tri % can nha 1a khong dung phap luat. Lam rd mot sd ndi dung khong co
can cu, khong c6 co sd, khong thuc té va mau thuin cta an so tham. Toa cap so
tham chua xem xét phan phat sinh.

Tai phién toa phuc tham, cac duong su van gitt nguyén ndi dung nhu don
khang cdo. Nguyén don va ngudi bao vé quyén va loi ich hop phap cho nguyén
don dé nghi hily 4n so tham dé xét xtr lai. Bi don va ngudi bao vé quyén va loi
ich hop phap cho bi don dé nghi sira an so tham chia thira ké chiéu ngang dat tir



3,5m tang Ién 5m cho chau T3.

Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang phat biéu quan diém
giai quyét vu an: Hoi dong xét xir phuc tham tién hanh dang quy dinh vé t6 tung.
An so thim thy ly giai quyét vu an dan sy dung trinh ty, thu tuc. Vé noi dung, an
so tham giai quyét dung duong 161 phap luat, cac duong sy khang cdo khong co
can cu, d& nghi HDXX gitt nguyén an so tham.

Sau khi nghién ctru céc tai liéu c6 trong hd so vu 4n di duoc tham tra tai
phién toa; cin cr vao két qua tranh lun tai phién toa; trén co sd xem xét day du,
toan dién chimg ctr, ¥ kién ctia cac bén duong sy, ctia nhimg ngudi bao vé quyén
va loi ich hop phap cho cac duong sy va cua dai dién Vién kiém sat.

NHAN PINH CUA TOA AN:

[1] Xét khang cdo ctia nguyén don ba Hoang Thi Kim L vé viéc cho rang
chau Hoang Thi Duy T3 khong phai 14 con ctiia 6ng Hoang Vian H, thy rang: Do
nghi ngo chau T3 con ba B khong phai 1a con cua 6ng H, ngay 17/10/2018 ba L
1a con ctia 6ng H ba M c¢6 lam tha tyc xét nghiém huyét thong gitra chau T3 va
ba Hoang Thi P 1a chi rudt cua ba L tai Cong ty TNHH Di truyén s6 IDNA, két
qua cho thiy giita chau T3 va ba P khéng cd lién quan ndo. Vi vay ngay
12/11/2018 ba L gui don yéu cau Toa an nhan dan tinh Binh Pinh trung cau
giam dinh ADN déi véi chau T3 dé xac dinh huyét théng. Ngay 18/02/2019 Toa
an nhan dan tinh Binh Dinh ban hanh Cong vin s6 931/CV-TA giri Phan vién
Khoa hoc Hinh su tai thanh phé ba Nﬁng dé chuan bj cho viéc 1ap thu tuc ban
hanh Quyét dinh trung cau giam dinh. Ngay 04/3/2019 Phan vién Khoa hoc
Hinh sy tai thanh phd Pa Ning ban hanh Vin ban s6 41/C09C (P5) tir chéi viée
giam dinh. Ngay 07/3/2019 Toa 4n nhan dan tinh Binh Pinh giri Van ban s6
1474/TB-TA Thong béo cho ba L viéc tir chdi giam dinh. Ngay 10/4/2019 ba L
gui don kién nghi yéu cau Toa an nhan dan tinh Binh Dinh trung cau giam dinh
theo Quy dinh tai khoan 2 Piéu 12 Luat Giam dinh tu phap. Tuy nhién Toa an
nhan dan tinh Binh Pinh khong trung cau giam dinh dé 1am rd viéc chau T3 c6
phai 1a con ciia 6ng H hay khong ma dua vu an ra xét xir va chia thira ké cho
chéu T3 1a chua co cin clr phap 1y vimg chic vé nhitng ngudi trong hang thira
ké, gy thiét hai cho cac dong thira ké khéc.

[2] Tai phién toa, nguyén don khai 1a ba B ty di 1am Gidy khai sinh ngay
29/12/2006 cho chau T3 nhung khong 1am noi cu trd & X3 T, huyén H ma di dén
x4 Hoai Pirc, huyén Hoai Nhon dé 1am va tu ghi tén 6ng H 1a cha chau T3 1a
khong dung. Con bi don cho rang 6ng H tu di lam khai sinh cho chau T3 cht ba
khong di lam. Xét thay, 6ng H va ba b khong c6 dang ky két hon va séng chung
v6i nhau nhu vo chong, diy truong hop khai sinh cho con ngoai gia tha, nhung
Toa &n cap so tham chwa xac minh 1am rd hd so gdc luu trir tai UBND x3 Hoai



Puc dé thu thap chimg cit c6 dung v4i quy dinh cta phap luat vé viéc ding ky
khai sinh cho con ngoai gia thu hay khong.

[3] Viéc ba P va 6ng H sbéng chung voi nhau nhu vo chdng, nhung Tda an
cap so tham chua 1am rd thoi diém sdng chung 1a khi nao dé xem xét ba b ¢6
duogc thira ké di san caa dng H hay khong.

[4] Ngoai ra qua trinh chia nha dat ciia 6ng H dé lai cho nhitng ngudi thira
ké, Toa cap so thim c6 nhiéu sai s6t nhu khi tham dinh gia khéng do v& so dd
dién tich cho timg cin nha dé kém theo ban 4an. Do vy ma khi tinh tong dién
tich nha dit da chia khong trung khép véi tong dién tich nha dat chua chia, s&
kh6 cho thi hanh &n sau nay. Mdi phan nha c6 ty 1& phan tram khac nhau va gia
tri khac nhau, nhung tinh binh quan dé chia 1a khong chinh xac. Phan cong stic
ba B dong gop vao trong khoi tai san ctia 6ng H ciing chua duoc xac minh lam
13 cu thé.

[5] Xét thdy nhitng sai sot trén day, Toa an cap phuc thim khong thé bo
sung duoc, do vay HDXX chip nhan khéng cao cua nguyén don huy 4n so thAm
giao ho so vé cho Toa an cip so tham giai quyét lai theo dung quy dinh phap
luat. Do 4n so tham bi hay nén HDXX khong xem xét dén nhiing phan khang
c4o khac cta bi don; cac duong sy khong phai chiu an phi phuc tham.

Vi cac 18 trén;

QUYET PINH:

Can ctr khoan 3 Piéu 308 B luat T tung dan sy nam 2015;

1. Chap nhan khang cdo cia nguyén don, hity Ban 4n so tham s
17/2019/DS-ST ngay 31 thang 5 nam 2019 cta Toa an nhan dan tinh Binh Dinh.

Giao ho so vu an cho Toa an nhan dan tinh Binh Pinh giai quyét lai vu an
theo thu tuc so tham.

2. An phi dan su phic tham: Cac dwong su khong phai nop. Hoan lai
300.0004 tién tam Gng an phi phtic thAim ma ba Hoang Thi Kim L di ndp tai
bién lai thu s6 3655 ngay 17/6/2019 cua Cyc thi hanh an dan su tinh Binh Dinh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an (13/11/2019).

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND téi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Da Ning;

- TAND tinh Binh Dinh;

- VKSND tinh Binh Dinh,;

- Cuc THADS tinh Binh Dinh;

- Nhitng ngudi tham gia t6 tung;
- Luu HSVA, PHCTP, LT.

(baky)

Nguyén Tan Trudng



