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VIV “Tranh chip vé& doi tién
lvong; Poi hoc phi, hé tro tién
hoc phi con thiéu theo hop dong
lao dong va y€u cau bodi thuong
thiét hai theo thoa thuan dao tao.”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Thdam phdan — Chii toa phién toa: Ong Nguyén Ngoc Tai

Cdc Tham phan: Ba Doan Thj Kim Thiy
Ong Nguyén Tién Diing

- Thw ky phién toa: Ba Bao Thi Lanh, Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.

- Dgi di¢gn Vign kiém sdt nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: Ong Tran Anh Tuan — Kiém sat vién.

Trong cac ngay 11 va 17 thang 8 nam 2022, tai tru s& Toa an nhan dan
Thanh phé H6 Chi Minh xét xtr phtc tham cong khai vu an lao dong thu 1y sb
23/2022/TLPT-LD ngay 17/6/2022 vé viéc: “Tranh chap vé doi tién luong; Poi
hoc phi, hd tro tién hoc phi con thiéu theo hop dong lao dong va yéu cau boi
thuong thiét hai theo thdéa thuan dao tao™.

Do bén 4n lao dong so tham s6 19/2022/LD - ST ngay 05/4/2022 ctia Toa
an nhan dan quan Tan Binh, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic thaim s6 3673/2022/QDb-PT
ngdy 04 thang 7 nam 2022, Quyét dinh hodn phién tda phic tham sd
9910/2022/QB-PT ngay 27 thang 7 nim 2022 va Quyét dinh tam ngimg phién
toa s6 10145/2022/QD-PT ngiy 11 thang 8 niam 2022 cia Tdoa an nhan dan
Thanh phd H6 Chi Minh, giita:

Nguyén don: Ong Huynh Pha T, sinh ndm 1984; Dia chi thuong tra: 12/6
Puong 30/4, phudong Xuan K, quan N, Thanh phé Can Tho; Pia chi lién lac: 27
Ctru Long, Phuong R, quan T, Thanh phd Ho Chi Minh. (c6 mat)

Ngudi dai dién hop phéap cua nguyén don: Ong Poan Anh T, sinh nim
1991; Pia chi lién lac: 55/20/1/8 duong sb 48, phuong Hiép B, thanh phd T,



Thanh phd H6 Chi Minh; La nguoi dai dién theo ty quyén - Gidy uy quyén ngay
20/8/2020. (c6 mat)

Nguoi bao vé quyén va loi ich hop phép cia nguyén don: Ong Lé Minh
H, Luét su Cong ty Luat TNHH MTV Hang luét Thanh S, thuéc Poan Luat su
Thanh pho HO Chi Minh (c6 mat).

Bi don: Cong ty C6 phan Hang khong V; Pia chi tru s¢: 302/3 Phd Kim
M4, phudng Ngoc Khanh, quan Ba Dinh, Thanh phé Ha Noi; Pia chi Van phong
dai dién tai Thanh phé H6 Chi Minh: 60A Truong Son, Phuong R, quan T,
Thanh ph H6 Chi Minh.

Nguoi dai dién hop phéap cia bi don: Ong Truong Cong H va 6ng Vo Sy
C; Dia chi lién lac: Phong Phap ché Cong ty C6 phan Hang khong V, Témg 8
Toa nha Menas Mall — S6 60 Truong Son, Phuong R, quén T, Thanh phé Ho
Chi Minh; La nguoi dai dién theo ty quyén - Gidy Uy quyén ngay 15/4/2022.
(Ong Huy c6 mat).

Nguoi khdng cdo: Bi don, Cong ty C6 phan Hang khong V.
NOI DUNG VU AN

~ Theo don khoi ki¢n, ban tw khai, bién ban hoa giai, trong qua frinh gidi
quyét vu dn va tgi phién toa so tham nguyén don 6ng Huynh Phu. T ¢6 0ng Doan
Anh T la nguoi dai dién theo 1y quyén trinh bay:

Ngay 06/10/2017, dng Huynh Pha T va Cong ty Co phan Hang khong V
(sau ddy goi tat 1a Cong ty V) c6 ky thoa thuan dao tao Chuong trinh huan luyén
phi cong. Chi phi dao dao la 35.000 USD 0ng T la nguoi chi tra. Chi phi nay
dugc 6ng T tra trude khi bat dau chuong trinh huan luyén 1a 17.500 USD, s
tién 17.500USD con lai 6ng T sé& tra dan trong thdi han 36 thang ké tir khi 6ng T
ky hop dong lao dong voi Cong ty V. Trong thoi gian huan luyén, ong T duogc
congty V tra tién luong mdi thang 1 4.400.000 dong. Sau khi két thic chuong
trinh huan luyén thi ong T va Cong ty V ky hop dong lao dong vao nay
30/4/2018, thoi han hop déng la 03 nam, vi tri cong viéc la co pho. Thang
4/2020, 1ay 1y do dich bénh Covid — 19 anh huéng dén hoat dong kinh doanh
nén Cong ty V ra thong bao giam luong nhén vién. Ong T khong dong ¥ voi
viéc giam luong va dad co y kién phan hoi vé Céng ty V nhung khong dugc xem
xét chap nhan. Ngay 17/5/2020 éng T da gui don thong bao vé vige xin chdm
dut hop dong lao dong voi Cong ty V va kién nghi thanh 1y hop dong. Ngay
20/5/2020 Cong ty V ra quyét dinh sd 185 vé viéc 4p dung chinh sach luong méi
trong giai doan dich Covid — 19. Ngay 10/6/2020, ong T tiép tuc dé nghi thanh
1y hop dong lao dong. Tur ngay 19/6/2020, 6ng T chinh thire nghi viéc tai Cong
ty V cho dén nay. Sau nhiéu lan hoa giai véi thién chi ong T mong mudn quay
lai lam viéc cho Cong ty V va da thuc hién theo cac yéu cau do Cong ty V
huéng dan nhung giita hai bén van khong dat dugc thoa thuan. Nén thang
5/2020 6ng T c6 lam don xin chdm dut hgp dong lao dong va tir ngay 19/6/2020
6ng T chinh thirc nghi viéc tai Cong ty V. Viéc dng T don phuong cham dit hop
d6ng lao dong 1a ding quy dinh phap luat, bao dam vé thoi han bao trude.



Do d6, dng T khai kién Cong ty V véi nhitng yéu cau cu thé nhu sau: Yéu
cau thanh 1y hop dong lao dong giita 6ng T va Cong ty V; Yéu cau Cong ty V
thanh toan tién lwong con no 1a 44.613.481 ddéng va yéu cau chdt tra so bao hiém
xa hoi va tra ban chinh bang cap gidy to cho 6ng T.

Sau do, tai Bién ban hoa giai ngay 22/3/2021, 13/5/2021 va ngay
23/11/2021, dai dién nguyén don xac dinh yéu cau cta nguyén don nhu sau:
Yéu cau thanh 1y hop dong lao dong gitra 6ng T va Cong ty V va yéu cau
Cong ty V thanh toan tién luong con no thang 4,5/2020 13 11.800.000 dong.

Tai phién toa so thim, 6ng Poan Anh T dai dién nguyén don xac dinh yéu
cdu cua nguyén don nhu sau: Yéu cau duge don phuong cham dut hop dong lao
dong voi Cong ty V va yéu cau Cong ty V thanh toan tién luong con no thang 4,
5/2020 v6i s6 tién 1a 11.800.000 dong.

Pbi véi Cac yéu cau phan té cta bi don:

- Nguyén don dong y thanh toan chi phi dao tao con ng cho Cong ty V
gém: Phi dao tao con lai ma 6ng T chwa hoan tra da (10.692.000 dong x 11
thang) 1a 117.612.000 ddng va sb tién no gdc hoc phi con lai ma éng T chua
hoan tra du (6.116.000 x 11 thang) 1a 67.276.000 dong. Tai phién toa so tham,
nguyén don khong dong ¥ tra cho Cong ty V, boi chi phi dao tao phi cong ong T
1a nguoi c6 trach nhiém chi tra va dé ong T ¢ cong viée véi mirc luong 6n dinh.
Tur ngay 19/6/2020, 6ng T khong con lam viéc cho Cong ty V nén ong T khong
dong y tra nita.

- Nguyén don khong dong y dbi v6i yéu cau phan té cua Cong ty V vé viée
yéu cau 6ng T phai boi thuong sb tién 75.000 USD (twong duwong sb tién
1.650.000.000 d6ng), bai day 1a so tién ma ong T tu bo ra dé dugc di hoc khoa
dao tao phi cong, khong phai do Cong ty V chi tra dé dao tao nhan vién, khdng
phai 1a thiét hai doi vi Cong ty V. Ong T chi dong ¥ boi thudng khi c6 thiét hai
thuc té xay ra va phai c6 tai liéu, chimg c&t ching minh cu thé. Bi don khong
khéng cung cp duoc tai lidu, ching cir dé ching minh c6 thiét hai xay ra khi
6ng T don phuong cham dut hop dong lao dong trudc thoi han nén khong c6 can
ctr dé budc nguyén don boi thuong.

Bi don, Cong ty Cé phan Hang khéng V ¢6 6ng Truong Cong H dai dién
theo 1y quyén trinh bay:

Thoa thuan dao tao dugc ky trude khi cac bén ky két Hop dong lao dong.
Trong truong hop nay ong T duoc xem la nguoi dugc Viet) tuyén vao dé dao
tao nghe dé lam viéc cho Viet). Quan hé nay dugc diéu chinh boi quy dinh tai
Piéu 61 B luat Lao dong. Theo khoan 3 Diéu 61 Bo luat Lao dong, ngudi sir
dung lao dong phai ky hop dong dao tao v6i ngudi hoc nghé theo quy dinh cia
Luat Gido duc Nghé nghiép. Nhu vay, trudc ngay 30/04/2018 (ngay c6 hiéu
luc ctia hop dong lao dong) gitta ong T va Cong ty V chua hinh thanh quan hé
lao dong ma chi 1a qua h¢ gitta nguoi hoc nghé véi Cong ty. Theo quy dinh tai
khoan 2 va khoan 3 Dleu 39 Luat Gido duc Nghé nghiép quy dinh vé Hop dong
dao tao c¢6 quy dinh vé trach nhiém bdi thuong thiét cia moi bén khi vi pham
hop dong va cam két cua nguoi hoc vé thoi han lam viéc cho doanh nghiép.
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Nhu vay, théa thuan vé trach nhiém bdi thuong thiét hai va cam két thoi han
lam viéc cua Ong T (nguoi hoc) cho Cong ty V la thoa thuan hop phap.

Muc dich caa Cong ty V khi ky két Thoa thuan dao tao véi ong T 1a dat
dugc cam két ctia 6ng T duy tri quan hé lao dong véi Cong ty trong it nhat 03
nam. Néu dng T vi pham cam két nay thi muc dich ctia Cong ty V trong Thoa
thuan dao tao s¢ khong dat dugc. Muc dich cua Cong ty khi dua ra rang budc
cam két thoi han lam viéc sau khi dao tao 13 nham bao dam sb luong lao dong,
giam céc chi phi nhu chi phi tuyén dung, chi phi huan luyén, chi phi diéu chinh
ké hoach véan hanh va cac chi phi khac lién quan... Khi nguoi hoc nghé vi pham
thoi han cam két lam viéc, ngoai bi thi¢t hai vé chi phi tuyén dung, huin luyén,
diéu chinh ké hoach van hanh va céc chi phi lién quan khac, Cong ty V con bi
mét co hdi thu duoc 1o ich tir viee duy tri quan hé lao dong véi nguoi hoc nghé.

Ong T ¢6 thuc hién thu tuc yéu cau cham dut hop dong lao dong véi Cong
ty V va Cong ty V dong y cham dut hop dong lao dong vai ong T véi diéu kién
6ng T phai hoan thanh tit ca cac nghia vu vdi Cong ty V theo dang cam két va
phai tuan thu dung quy trinh xin nghi viéc theo quy dinh cua luat chuyén nganh
vé hang khong dan dung.

Vé quyén don phuong cham dut hop ddng lao dong cia ong T, 0ng T cé
nghia vu han ché thuc hién quyen don phuong cham dut Hop dong lao dong
trong thot han lam viéc cam két. Khi ky két Thoa thuan dao tao, ong T da hiéu
rd rang 6ng T tu nguyén chap thuan han ché thuc hién quyén don phuwong cham
dut quan hé lao dong véi Cong ty V trong thoi han cam két lam viéc (3 ndm tinh
tu ngay 30/04/2018). Poi lai cho han ché thuc hién quyén nay 1a co hoi dugc
huan luyén dé tro thanh phi cong ctiia Cong ty V v6i mitc thu nhap rat cao. Chap
nhén han ché nay cua 6ng T hoan toan c6 sy cAn nhic cha khong phai bi ep
budc. Khi da chap nhan han ché nay thi viéc ong T thyc hién quyén don phuong
chdm dat hop dong lao dong trong thoi han lam viéc cam két, cho du viéc cham
dut d6 1a hop phap hay khong hop phap, sé tat yéu dan dén hé qua 1a 6ng T Vi
pham cam két vé& thoi han lam viéc trong Thoa thuan ddo tao. Vi pham nay lam
phat sinh nghia vu boi thudng cho Cong ty 75.000 USD theo Thoéa thuin dao
tao. Viéc Cong ty giam luong cua ong T trong diéu kién dich bénh néu khong
dugc Ong T dong ¥ s& lam phat sinh quyén don phuong cham dut hop dong lao
dong theo Diéu 35 ctia Bo luat Lao dong hoic quyén yéu cau Cong ty tra du
luong theo hop dong lao dong. V&i viée lya chon thuc hién phuong an don
phuong chidm dirt quan hé lao dong, 6ng T xem nhu dd chap nhan vi pham cam
két vé thoi han 1am viéc quy dinh trong Thoa thuan dao tao, ong T phai boi
thudng cho Cong ty V sb tién 1a 75.000 USD tuong dwong s6 tién 1.650.000.000
d6ng. Ngoai ra 6ng T con phai tra s tién chi phi dao tao con lai ma dng T chua
hoan tra di1 va sb tién hd trg hoc phi con lai ma dng T chua tra cho Cong ty V.

Vé nghia vu boi thuong 75.000 USD cua ong T trong Thoa thuén dao tao,
tinh hop phap cta cam két thoi han lam viéc va quy dinh v€ nghia vu bdi thudng
s6 tién 75,000 USD, bi don cho riang: Thoa thuin dao tao 1a hop dong dao tao
duoc diéu chinh boi Luat Gido duc Nghe nghiép. Piém d khoan 1 Piéu 39 Luat
Gido duc Nghé nghiép bit budc hop dong dao tao phai c6 quy dinh vé trach
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nhiém boi thudng thiét hai cia mdi bén khi vi pham hop déng va khoan 2 Piéu
3 Bo luat Dan su quy dinh “Ca nhdn, phap nhdn xac ldp, thuc hién, cham dirt
quyén, nghia vu ddn sy cia minh trén co sé tw do, tw nguyén cam két, théa
thudn. Moi cam két, théa thudn khéng vi pham diéu cam ciia ludt, khong trai
dao dirc xd héi c¢é hiéu luc thuc hién doi véi cde bén va phai dwoc chu thé khdc
t6n trong.” Trong Bo luat Dan su va Luat Gido duc Nghé nghiép khong c6 bt
ky quy dinh nao “cAm” cé&c bén trong hop dong dao tao thoa thuan trudc mot
mtrc bdi thuong cho mdt hanh vi vi pham. Vi vay thoa thuan dén bu 1a mot thoa
thuan hop phap, c6 hiéu luyc ddi véi Cong ty V va 6ng T, va phai dugc chu thé
khéc ton trong. Theo Piéu 5 (Cam két boi thudng) va Muc 13 Phy luc 01 cua
Thoa thuan dao tao, hai bén da théng nhat: “Ong T chip nhan bdi thudng cho
Cong ty V sé tién 75.000 USD trong truong hop chdm dit hop dong lao dong
trude khi két thac thoi han cam két lam viéc (3 nam tinh tir ngay 30/04/2018)”.
Theo quy dinh khoan boi thudng 75.000 USD nay gom c6 hai ndi dung 1a boi
thuong toan bd chi phi dao tao cong vai thi€t hai khac gay ra cho Cong ty. Viéc
xéac dinh thiét hai do mot phi céng duoc Cong ty dao tao don phuwong chim dut
hop ddng lao dong trude thoi han cam két 1am viéc rat kho xac dinh trén thyc té
vi ¢6 lién quan dén nhiing hoat dong khac cua Cong ty nhu chi phi tuyén dung,
du phong nhén su, chi ph1 duy tri glay phep huan luyén nhan vién hang khong

. Vivay, Cong ty V va ong T da théng nhat sé tién ong T phai bdi thudng cho
Cong ty 12 75.000 USD néu dng T don phuong cham dit hop dong lao dong
trude khi két thuc thoi han cam két 1am viée 03 nam. Viée théng nhat muc boi
thuong nay khong budc Cong ty phai chimg minh mirc thiét hai thuc té khi yéu
cau boi thudng, ddy 1a mirc boi thuong duge thoa thuin trude, duoc ap dung khi
6ng T vi pham thoi han cam két 1am viéc cho Cong ty trong 03 nam.

Véi nhitng 1y do trén, bj don dé nghi Toa 4n chap nhan yéu cau phan t6
budc 6ng T boi thuong cho Cong ty V sd tién 75.000USD (twong duong
1.650.000.000 d6ng) nhu di thoa thuan trong Thoa thuan dao tao ma hai bén da
ky ngay 06/10/2017. Pdong thoi Cong ty V yéu cau 6ng T phal hoan tra cho
Cong ty V chi phi dao tao con lai va so tién ng gdc con lai ma 6ng T chua hoan
tra di. Cong ty V yéu cau 6ng T phai hoan tra cho Cong ty V chi phi dao tao con
lai 12 106.920.000 dong (10.692.000 dong x 10 thang), thanh toan s tién no gdc
con lai ma 6ng T chwa hoan tra da 13 61.160.000 dong (6.116.000 x 10 thang).
Téng cong, dng T phai tra cho Cong ty V s6 tién 1a 1.818.080.000 dong.

Df)i v6i yéu cau cua nguyén don vé viéc Cong ty V phai tra 02 thang
lrong gom thang 4,5/2020 con ng 1a 11.800.000 dong, Cong ty V khong dong v
boi cac 1y do sau:

- Vian dé phap 1y lién quan dén viéc Cong ty tra tién lu’(mg cho dng T thap
hon mtc thoa thuan trong hop dong lao dong. Quyét dinh giam luong cua Cong
ty V duoc ban hanh sau khi d3 cAn nhac nham bao dam nhiing loi ich tot nhat
cho nguoi lao dong. Trong thoi ky dai dich (2019 — 2022), doanh nghiép kinh
doanh van tai nhu Cong ty V 1a mot trong nhitng doanh nghi¢p chiu tac dong
tryc tiép khi Chinh phu ap dung cac bién phap chéng dich. Trong hoan canh do,
Cong ty V hoan toan c6 quyén ap dung quy dinh tai diém c khoan 1 Diéu 36 Bo
luat Lao dong dé don phuong chim dut hop dong lao dong véi ngudi lao dong.
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Tuy nhién, vo1 trach nhi¢ém ctia mdt doanh nghiép 16n, Ban Giam ddc cua Cong
ty V hiéu ring trong thoi ky dich bénh, viéc tim mét viéc 1am méi trong nganh
hang khong 1a mot diéu hoan toan khong tuong; va viéc cham dut hop dong lao
dong v4i hang ngan nhan vién s& 1ap tirc tao ra su bat 6n cho x3 hoi. Nguoc lai,
viéc duy tri mirc lwong thong thuong trong diéu kién khong c6 chuyén bay thi
Cong ty s& som lam vao tinh trang kiét qué tai chinh. Vi vy, Ban Giam ddc
Cong ty dd ¢ gang hét mic c6 thé dé dam bao mirc song binh thudng cho nhan
vién ciia Cong ty trong hoan canh rat kho khin d6. Dén thoi diém hién tai, sau
gan 03 nim chéng choi voi dai dich, Cong ty V chua bao gio thuc hién quyén
don phuong cham dut hop dong lao dong du c6 du co s phap Iy dé thuc hién
quyén nay. C6 thé néi, quyét dinh giam luong ctia nhan vién 1a phuong 4n nhan
van c¢6 muc dich ciu ngudi lao dong va ciing dé ctru Cong ty trong thoi ky dai
dich. Phuong 4n nay da duoc hau hét nhan vién ctia Cong ty dong tinh vi no t6t
hon nhiéu so véi két qua mat viéc 1am va phai di tim viéc trong thoi dai dich.
Tat ca nguoi lao dong cua Cong ty hiéu rang, viéc Ban Giam dbc cb gang duy tri
thu nhap cho nhan vién trong thoi ky dai dich 1a su c6 gang phi thuong. Trong
thoi gian qua khéng mot nhan vién nao tranh chip véi Cong ty v€ viéc giam
lwong ngoai 6ng T. Thoi gian 1am viéc cua phi cong 14 rat it trong thoi ky dai
dich. Trong thoi ky dai dich, s6 luong chuyén bay thuong mai cua Cong ty bi
giam dén muc bang gan bang 0. Phi cong phai giam gio bay rat nhiéu. Viéc
Cong ty khong don phuong cham dut hop dong lao dong dong nghia véi viée
phai bdo ddm murc luong co ban cta phi cong mac du thoi gian thuc hién nhiém
vu rét it. Viéc dam phéan véi tiing nguoi lao dong vé viéc giam luong 1a khong
kha thi. V&i quy mo trén 6.000 lao dong tai thoi diém dién ra dai dich, viéc to
chtrc dam phan va ky két thoa thuan diéu chinh luong véi timg ngudi lao dong
13 khéng thé thuc hién. V&i su dong tinh ctia nhan vién trong viée giam luong
trong thot ky dai dich, hang thang Cong ty thong bao mirc lvong bi gidm cho
ngudi lao dong trude khi chi tra va xem ddy 13 bién phap thay thé cho viéc ky
két mot thoa thuan diéu chinh tién luong.

- Nguyén nhan khién 6ng T quyét dinh don phuong cham dat hop dong
lao dong. Theo thong tin tir dit liéu tinh luong ciia Cong ty, tong chi phi tién
lwong, Bao hiém va thué thu nhap ca nhan Cong ty tra cho 6ng T trong 3 thang,
thang 4, 5, 6/2020 khoan 25 triéu dong/thang. Mirc thu nhap nay Cong ty cho
rang 1a da dé 6ng T duy tri cudc séng binh thuong tai Thanh phé H6 Chi Minh.
Ban than 0ng T trong qua trinh hoa giai cling dong ¥ viéc giam luong dé duy tri
quan hé lao dong 14 quyét dinh dung dang ctia Cong ty V. Tuy nhién, diéu 6ng T
buc xtic 1a Cong ty lai can trir s6 ng ong cam két tra hang thang vao sb luong da
giam, lam cho thu nhép cua ong giam dén mic ong khong thé duy tri cudc song.
Ong T sé khong don phuong cham dit hop dong lao dong néu Cong ty chiu xem
xét yéu cau tam ngung trir no. Nhu vay, nguyén nhan dan dén quyét dinh don
phuong chdm dut hop dong lao dong ciia dng T 1a do birc xtic khi bi trir ng vao
lvong chtr khong phai 1a do Cong ty giam lwong. Co6 thé ndi viée giam luong
ciia Cong ty da duoc 6ng T ngdm chap nhan béi tinh hop tinh, hop 1y cta no.

Can ctr vao nhiing ly do néu trén, dé nghi Toa an khong chép nhén yéu
cau tra tién luong con ng thang 4,5/2020 nhu 6ng T di yéu cau.



Dbi véi yéu cau don phu:orng‘chém dut hop ddng lao dong cua 6ng T,
Cong ty V khong c6 y kién vi hop dong lao dong gitra 6ng T va Céng ty V dén
nay cling da heét thoi han hop dong.

Bin dn lao djng so thim sé 19/2022/LP - ST ngay 05/4/2022 ciia Toa
an nhan dan qudn Tin Binh, dd tuyén:

Cin clr khoan 1 Diéu 32, diém ¢, khoan 1 Diéu 35, diém d khoan 1 Diéu
40, Piéu 227, Diéu 228, Piéu 273, Diéu 280 B luat T tung dan sy nam 2015;
Piém b khoan 1, diém b khoan 2 Piéu 37, Diéu 61, Piéu 62 B luat Lao dong
nam 2012; Diéu 68, Diéu 77 Luat Hang khong Dan dyng Viét Nam ndm 2006
stra d6i, bd sung nam 2014; Piéu 26 Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Qubc Hoi; khoan 7 Biéu 27 Phép 1énh an phi,
1¢ phi Toa an s6 09/2009/UBTVQHI12 ngay 27/02/2009;

Tuyén xi:
1/ Chap nhan yéu cau khai kién cta nguyén don, ong Huynh Phi T:

1.1/ Qng‘ Huynh Pht T duoc don phuong cham dut hop dong lao dong voi
Cong ty Co phan Hang khong V ké tu ngay 19/6/2020.

1.2/ Budc Cong ty CO phan Hang khong V phai tra cho 6ng Huynh Pha T
sO tien lvong thang 4 va thang 5 nam 2020 con ng 1a 11.800.000 dong.

2/ Chap nhan mot phan yéu cau phan t6 ctia bi don Cong ty C6 phan Hang
khong V:

2.1/ Budc 6ng Huynh Phu T c¢6 nghia vu thanh toan so tién: Phi dao tao
con lai ma 6ng T chua hoan tra di: 10.692.000 dong x 10 thang = 106.920.000
ddng va sb tién no gdc hoc phi con lai ma 6ng T chwa hoan tra du: 6.116.000
dong x 10 thang = 61.160.000 dong. Tong cong, ong T phai tra so tién
168.080.000 ddng.

Do Cong ty Co phan Hang khong V con no luong thang 4 va thang 5 nim
2020 cta 6ng T 12 11.800.000 dong nén dugc can trir vao nghia vu ctia ong T thi
6ng Huynh Phu T con phai tra cho Céng ty C6 phan Hang khong V s tién 1a
156.280.000 dong.

Phuong thirc va tho1 han thanh toan: Viéc thanh toan dugc thuc hién ngay
khi ban an ¢6 hiéu lyc phap luat. Thi hanh tai co quan Thi hanh an Dan sy co
tham quyen Truong hop, 6ng Huynh Pht T cham thyc hién nghia vu thi con
phai chiu tién 13i cia s6 tién con phai thi hanh an theo murc 13i suat quy dinh tai
khoan 2 Diéu 468 B0 Iuat Dan sy nam 2015.

2.2/ Bac yéu cau phan t6 cua Cong ty ,C(K)‘phén Hang khong V‘Vé viéc yéu
cau 6ng Huynh Phu T boi thuong thiét hai so tién la 1.650.000.000 dong.
3/ Vé an phi lao dong so tham: Ong Huynh Phi T phai nop an phi la
4.688.400 dong, Cong ty Co phan Hang khong V phai ndp an phi d6i véi yéu
cau phan t6 khong dugc chap nhan 1a 1.650.000.000 dong va tién an phi ddi voi

yéu cau thanh toan tién luong con thiéu 1a 11.800.000 dong 1 37.236.000 dong
nhung duoc can trir vao sb tién tam Gng an phi da nop 1a 20.516.960 dong theo
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Bién lai thu tam {mg 4n phi s s6 AA/2019/0068804 ngay 27/11/2020 ctia Chi
cuc thi hémh‘ an dan sy quan Tan Binh nén con phdi ndp thém so6 tién la
16.719.040 dong.

Ngoai ra an so tham con tuyén vé€ quyén khang cdo va quy dinh vé thi
hanh an cho cac bén duong su.

Ngay 18/4/2022, bi don Cong ty Co phan Hang khong V khang céo véi
mot phan ban an so tham, dé& nghi khong chap nhan yéu cau khai kién cua
nguyén don Vé viéc budc bi don phai tra cho nguyén don tién luong con thiéu
cua thang 4, 5/2020 va dé nghi chap nhan yéu cau phan té cua bi don vé viéc
budc nguyén don phai bdi thudong cho bi don s tién 75.000USD (twong duong
1.650.000.000 dong).

Tai phién toa phiic tham:

Nguoti khang cdo, bi don Cong ty Cé phan Hang khéng V ¢6 dng Truwong
Cong H la nguoi dai dién theo 1y quyén trinh bay khang cao cua bi don doi voi
mot phan bdn an so tham:

- Pé nghi khong chap nhan yéu cau khoi kién cua nguyén don vé viéc
budc bi don phai tra cho nguyén don tién lwong con thiéu cua thang 4, 5/2020.
Véi Iy do ban 4n d3 bo qua, khdng xem xét dén tinh hop tinh, hop ly cua quyét
dinh giam luong cua Cong ty V trong thoi ky dai dich. Thay vi lya chon phuong
an thuc hién quyén don phuong cham dut hop dong lao dong vi Iy do chiu téc
dong cua dai dich, Cong ty V da quyét dinh giam luong cua nguoi lao dong
nham gitup nguoi lao dong van cd thu nhap dé duy tri cudc Song trong thoi ky
dai dich. Nguyén nhan 6ng T don phuong cham dut hop dong lao dong la do
Cong ty V trir ng vao sb luong da bi giam chir khdng phai do quyét dinh giam
luvong.

- Bé nghi chap nhan yéu cau phan t caa bi don vé viéc budc nguyén don
phai boi thuong cho bi don sé tién 75.000USD (twong dwong 1.650.000.000
ddng). Ly do 1a Théa thuan dao tao duoc hai bén giao két trén tinh than tu
nguyén va hop phap. Hai bén da thoéa thuan vé thoi han cam két 1am viéc sau khi
dao tao va muc bdi thudng khi ngudi lao dong vi pham cam két vé thoi han 1am
viéc sau khi duoc dao tao. Pay 1a thoa thuan hop phap. Ong T khong yéu cau
Toa &n tuy@n vo hiéu phan thoa thuan boi thuong trong Thoa thuan dao tao. Cac
thoa thuan trén khdng vi pham diéu cam cua luat nén Toa &n phai ton trong thoa
thuan cua cac bén. Viéc Toa an yéu cau bi don cung cap bang chang chung
minh thiét hai da 1am sai 1éch y chi va muc dich cua céc bén khi giao két Thoa
thuan dao tao.

Vé chitc ning 1a co sé gido duc nghé nghiép, dai dién theo uy quyén cia
bi don xé4c dinh Cong ty V ciing nhu Trung tdm huan luyén bay VietJ co, day 1a
nganh nghé kinh doanh dic biét, Cong ty V c6 du diéu kién kinh doanh dich vu
dao tao, huan luyén nhan vién hang khong, chting cir ching minh 1a Gidy ching
nhan phé chuin sé 00003-ATO ngay 10/10/2017 cua Cuc Hang khong Viét
Nam chirng nhan Trung tam dao tao VietJ da hoan toan dap img cac quy dinh tai
Phan 7 va Phan 9 ctua Bo quy ché an toan hang khong vé co s huan luyén va
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dugc phé chun 14 t6 chtc huan luyén t,huc hién ca}c khoa huan luyén theo pbu
luc dinh kém. Qﬁng ty V khong cung cap duoc Gidy chimg nhan co s¢ du di€u
kién dao tao huan luyén nhan vién hang khong.

Bi don cho rang quan hé giita nguyén don va bi don trong qué trinh thuc
hién Thoa thuan dao tao 1a quan hé dan sy, khong phai quan hé lao dong. Tuy
nhién khong gidi thich dugc 1y do tai sao trong Thoa thuan dao tao lai ghi nhan
ndi dung Cong ty V tra lvong hang thang cho éng T trong qua trinh hoc la
4.400.000 dong/thang. Do Cong ty V ¢b chic ning 1a co so gido duc nghé
nghiép nén Thoa thuan dao tao hay con goi 1a hop ddng dao tao co thoa thuan vé
murc boi thuong thiét hai khi vi pham hop ddng. Tai khoan 2 Diéu 3 Bo luat Dan
su nim 2015 quy dinh ca nhan, phap nhan dugc quyén tu do thoa thuan. Diéu
419, Piéu 360 Bo luat Dan sy nam 2015 cling quy dinh vé van dé bdi thuong
thiét hai khi vi pham hop ddng. Khi ky két Thoa thuin dao tao, dng T da chap
nhan han ché vé viéc don phuong chdm dut hop dong lao dong trong thoi han
t6i thiéu 1a 3 nam. Viéc 6ng T vi pham cam két tai Thoa thuan dao tao thi phai
bdi thuong thiét hai theo thoa thuan 1a 75.000USD. bay la murc thoa thuan boi
thuong gitra hai bén ma VietJ khong can phai chimg minh cac khoan thiét hai
true tiép ma nguoi lao dong giy ra boi hai bén di thoa thuan vé mirc bdi thuong
thi¢t hai.

V& chi phi dao tao hay hoc phi 1a nghia vu ma ngudi hoc phai tra cho
Cong ty V. Ban than dng T ciing biét rd Cong ty V di tao diéu kién cho éng T
rat nhiéu khi chap nhan cho 6ng T dao tao. Gia thi trudng dao tao phi cong tai
thoi diém nim 2017 khong dudi 4 ty dong.

Pé nghi Cap phiic tham chip nhan khang céo ctia bi don, stra 4n so tham.

Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don, Ludt su Doan
Minh Hai trinh bay:

Viéc 6ng Huynh Phu T don phuong cham dat hop dong lao dong 1a dung
quy dinh phap lut, dam bao dung thoi gian bao trudc khi cham dut hop dong
lao dong. Pong thoi, viéc Cong ty V cit giam luong nhan vién khong dugce ong
T dong y nén 6ng T dugc quyén don phuong chdm dit hop dong lao dong. Chi
phi dao tao khoa huan luyén phi cong do 6ng T chi tra, Cong ty khong chi tra,
thoa thuan nay 1a thoa thuan doc 1ap véi hop ddng lao dong giira 6ng T va Cong
ty V va khong phat sinh thiét hai nén 6ng T khong c6 nghia vu bdi thudng. Dbi
voi khang cao ctua bi don vé viéc bj don phai tra tién luong thang 4, 5/2020 con
thiéu cho ong T, nhan théy qua trinh thuc hién va cham dut hop déng lao dong,
Cong ty V di tu y giam luong clia nguoi lao dong ma khong thoa thuan. Dé nghi
Cép phuic tham khong chip nhan khang cdo cua bi don, gitt nguyén ban an so
tham.

Nguyen don ong Huynh Phu T va ong Doan Anh T la nguoi dai dién theo
1y quyén cia nguyén don cung thong nhdt trinh bay:

Trude khi khoi kién nguyén don di don phuong chim dut hop dong lao
dong voi Cong ty V. Do do, khi khoi kién nguyén don chi yéu cau Cong ty C6
phan Hang khong V thanh ly hop dong lao dong v&i nguyén don, chi tra phan
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lwong nhimg thang d3 tra khéng du cho nguyén don (s6 tién luong 02 thang con
thiéu 13 44.613.481 dong, sau nay xac dinh 1a 11.800.000 dong), chét tra sb bao
hiém x4 hoi theo quy dinh cua phap luat. Tra ban chinh bang cip gidy to cho
nguyén don. Do khong hiéu rd cic quy dinh cta phéap luat nén nguyén don nghi
rang thanh 1y hop dong ciing 1a don phuong cham dut hop dong lao dong nén da
trinh bay yéu cau dugc don phuong chdm dit hop dong lao dong dé bi don thuce
hién cac cong viéc khi két thuc hop dong lao dong gitra hai bén nhu tra tién
lwong con thiéu, chdt s6 BHXH. Dbi véi ban an so tham, nguyén don khong co
khang cdo, nguyén don dong y thanh toan sd tién phi dao tao con lai chua hoan
tra du la 106.920.000 ddng va s tién ng géc hoc phi con lai 12 61.160.000 dong,
tong cong 1a 168.080.000 dong. Nhung dé nghi nguyén don cho tra dan trong 10
thang con lai theo nhu thoa thuén tai hop ddng lao dong. Déi voi khang cdo cua
bi don, nguyén don khong ddng ¥ vi bi don khéng thanh toan du tién luong
thang 4, 5/2020 theo ding thoa thuan tai hop dong lao dong va bi don khong
cung cap dugc tai liéu chimg ¢ chimg minh thiét hai di xay ra do hanh vi don
phuong chim dat hop dong lao dong cua nguyén don nén nguyén don khong co
nghia vu bdi thuong thiét hai. D& nghi Cép phiic tham khong chap nhan khang
c4o cua bi don, gilt nguyén ban an so tham.

Bai dién Vién kiém sdt nhan déan Thanh phé Hé6 Chi Minh phat biéu y kién:

Vé hinh thtc: Pon khang céo cua bi don nérn trong han luat dinh nén
dugc chap nhan hop 1&. Viéc tuan theo phap luat t6 tung trong qua trinh giai
quyét vu an ctia Tham phan; Hoi dong xét xir; viéc chap hanh phap luat cua
nhimg nguoi tham gia t6 tung trong giai doan xét xu phic tham ké tir khi thu ly

vu an cho dén truéc thoi diém nghi an ding theo quy dinh ctia Bo luat TH tung
dan su.

Vé ndi dung: Ddi véi khang céo ciia bi don, nhan thiy cip so tham chap
nhan yéu cau khoi kién cia nguyén don vé viéc budc Cong ty V tra tién luong
con thiéu thang 4, 5/2020 cho nguyén don 1 ¢6 cin ctr bai Cong ty V tu ¥ giam
luong co ban cua nguoi lao dong ma khong dat dugc thoa thuan voi nguoi lao
dong la khong dung quy dinh. B01 v6i khang cao dé nghi chap thuan yéu cau
phan t6 cua bi don ddi voi yéu cau nguyén don phai bdi thuong thiét hai véi s6
tién 1a 75.000USD do don phuong chim dat hop dong lao dong trude thoi han,
theo thoéa thuan dao tao va phu luc 01 kém theo thi chi phi dao tao la
35.000USD, nhan vién 1a ngudi tra chi phi dao tao, Céng ty V khong cung cip
duoc tai liéu chiing ctr chung minh cac thiét hai phat sinh khéc theo thda thuan
tai Thoa thuan dao tao, Cap so tham khong chip nhan yéu cau phan t niy cia
bi don 1a c6 can cir. DP6i v6i nhiing sai sot tai ban an so tham khong bi khang
c4o, dé nghi diéu chinh cho chinh xac, ding quy dinh cta phap luét.

Pé nghi Hoi dong xét xir khong chap nhan khang céo cua bi don, giir
nguyén ban an so tham.

NHAN PINH CUA TOA AN:
[1] Vétd tung:
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[1.1] Khang c4o cua bi don Cong ty CO phﬁn‘ Hang khong V pﬁm trong
thoi han luat dinh, phu hop quy dinh tai khoan 1 Diéu 273 B0 luét To tung dan
su nam 2015 nén duoc chap nhan.

[1.2] V& thdm quyén giai quyét tranh chap: Cap so thAm xac dinh 6ng
Huynh Pha T ¢6 dia chi cu tra tai quan Tan Binh nén vu 4n thudc tham quyén
giai quyét ciia Toa an nhan dan quan Tan Binh la ding qui dinh tai khoan 1 Diéu
32, diém ¢ khoan 1 Piéu 35, diém d khoan 1 Piéu 40 Bo luat T tung dan su.

[1.3] Vé quan hé phap luét tranh chép: Viéc nguyén don yéu cau bi don
Cong ty V thanh ly hop dong lao dong, chi tra tién luong con ng 1a 11.800.000
ddng; yéu cau chét tra s0 bao h1em xa hoi va tra ban chinh bang cap gidy to cho
nguyén don 1a cac yéu cau vé quyén va loi ich hop phéap cia nguyén don phat
sinh sau khi cham dat hop dong lao dong gitra hai bén. Viéc bi don yéu cau
phan t6 budc nguyén don bdi thuong cho sd tién 75,000USD (twong duong
1.650.000.000 d6ng) nhu da thoa thuan trong Thoa thuén dao tao ma hai bén da
ky ngay 06/10/2017, dong thoi yéu cau nguyen don phai hoan tra chi phi dao tao
con lai 1a 106.920.000 dong va thanh toan so tlen no goc con lai ma ong T chua
hoan tra du la 61.160.000 ddng voi sb tién tong cong 1a 1.818.080.000 dong la
cac yéu cau vé quyén va loi ich hop phép cta bi don phat sinh sau khi chdm dut
hop df)ng lao dong gitra hai bén. Do do Cép so thim xé4c dinh quan hé phap luat
tranh chap 1a don phuong cham dut hop dong lao dong la chua chinh xac. Can
xéac dinh day 1a tranh chip lao dong vé “doi tién lwong”, “doi hoc phi, hd tro tién
hoc phi con thiéu theo hop dong lao dong” theo quy dinh tai khoan 1 Piéu 32 va
“yeu cau boi thuong thiét hai theo thoa thuan dao tao™ 1a tranh chép vé hoc nghé
lién quan dén lao dong theo quy dinh tai diém a khoan 3 Piéu 32 Bo luat T6
tung dan sy nam 2015.

[1.4] Vé pham vi xét x{r phiic tham:

Cin ct quy dinh tai Diéu 293 B6 luat T tung dan su nam 2015, “Toa an
cap phuc thdm chi xem xét lai phan cia ban 4n so tham, quyet dinh cua Toa an
cap so tham c6 khang cdo, khang nghi hodc ¢o lién quan dén viéc xem xét noi
dung khang cdo, khang nghi.”

Pbi voi nhitng ndi dung khong bi khang cdo ma Cap so thAm nhéan dinh
chua 13 va 4p dung phap luat chua ding, Cap phuc thim chi diéu chinh, bd
sung, xac dinh lai cho dung quy dinh phap luat chuyén nganh cing nhu quy dinh
ctia BO luat T4 tung dan su. Cap so tham can luu y, khic phuc nhirng vi pham t6
tung twong ty trong khi giai quyét cac ho so vu an khac theo tham quyén.

[1.5] Vé dia chi thuong tra cua nguyén don, ban an so tham ghi “dia ch1
thuong tra: 326 ap 30/4, phuong Xuan K, quan N, thanh phé Can Tho”, t
phién toa phuc tham, nguyén don xac dinh lai dia chi thuong tra nay, qua klem
tra tai liéu chung cu 1a So ho khau gia dinh duoc cap nam 1996 ghi nhan dia chi
“326 dudng phd, xom, ap 30/4, phuong Xuan Khanh, thanh phb Can Tho, tinh
Can Tho”, tai trang 19 cua S6 ho khau gia dinh nay, theo ghi nhan cia Cong an
Thanh phd Can Tho, tinh Can Tho ngay 11/10/1999 thi thay dbi ca ho vé sb
12/6 T6 5 KV4 Puodng 30/4, phuong Xuan Khanh, thanh phé Can Tho, tinh Can
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Tho. Nay la 12/6 Duong 30/4, phuong Xuan K, quan N, thanh phd Can Tho.
Cap phuc tham xac dinh lai dia chi thuong tri ciia nguyén don cho chinh xac.

[1.6] V& yéu cau khoi kién ctia nguyén don:

Theo Pon khai kién dé ngay 24/8/2020, nguyén don yéu cau “Cong ty Co
phan Hang khong V thanh 1y hop dong lao dong véi nguyén don, chi tra phan
luong nhiing thang da tra khong du cho nguyén don (s6 tién luong 02 thang con
thiéu 1a 44.613.481 dong) chot tra sO bao hiém xi hoi theo quy dinh cua phap
luat. Tra ban chinh bang cap glay to' cho nguyén don”. Trong hd so vu an,
nguyén don khong c6 don thay doi, bd sung yéu cau khoi kién nao khac.

Tai Thong bao vé viéc thu 1y vu an sb 24/TB-TLVA ngay 08/10/2020,
Toa an nhan dan quan Tan Binh xac dinh quan hé phap luat tranh chap la “doi
tién luong” do1 véi yéu cau cuia nguyén don theo Bon khéi kién noi trén.

Qua trinh chuin bi xét xu, tai Bién ban hoa giai ngay 22/3/2021,
13/5/2021 va ngay 23/11/2021, Cap so tham ghi nhan y klen cua dai dién
nguyén don xac dinh yéu cau cua nguyen don thanh hai yéu cau: Yéu cau thanh
1y hop dong lao dong giita 6ng T va Cong ty V va yéu cau Cong ty V thanh toan
tién lwong con no thang 4,5/2020 la 11.800.000 dong. Pay 1a 16i danh may va
thiéu klem tra ciia Cap so tham ciing nhu cila duong sy, khong ghi nhan chinh
xé4c yéu cau khoi kién ban dau khi khong c6 thay ddi, bd sung yéu cau khaoi kién.

Tai ban an so tham, Cap so thim ghi nhan tai phién toa dai dién nguyén
don xéac dinh yéu cau ctia nguyén don 1 yéu cau duoc don phuong cham dut
hop dong lao dong vai Cong ty V va yéu cau Cong ty V thanh toan tién luong
con ng thang 4, 5/2020 voi so tién 1a 11.800.000 dong Cép so tham ghi nhan
yéu cau cua nguyén don tai phién toa vé viéc “Yéu cau duoc don phuong chdm
dut hop dong lao dong véi Cong ty V” 1a xac dinh khong chinh xac yéu cau khai
kién ctia nguyén don.

Thuyc tién quan hé lao dong giita hai bén x4c dinh: Trong qua trinh ky
két va thuc hién hop dong lao dong ky ngay 30/4/2018, ngay 17/5/2020 6ng T
da gui don thong bao veé viée xin chdm dut hop ddong lao dong véi Cong ty V
va kién nghi thanh 1y hop ddng, ngay 20/5/2020 Céng ty V ra quyét dinh sb
185 vé viéc ap dung chinh sach lwong méi trong giai doan dich Covid — 19,
ngay 10/6/2020 6ng T tiép tuc dé nghi thanh 1y hop dong lao dong, dén ngay
19/6/2020 ong T chinh thtre nghi viée tai Cong ty V cho dén nay. Nhu vay
ong T da thuc hién quyen don phuong cham dut hop dong lao dong cua nguoi
lao dong nén khong can thiét phai yéu cau duoc don phuong cham dut hop
dong lao dong nira. Phia nguoi st dung lao dong (bi don) tuy cho rang
nguyén don vi pham thoi han bao trude theo quy dinh cua Cong ty nhung
khéng co yéu cau phan td vé viéc yéu cau tuyén bd viéc don phuong chdm
dut hop dong lao dong cua nguoi lao dong 1a trai phap luat. Trong vu kién
nay, ong T di giri don thong bao vé viéc xin cham dut hop dong lao dong voi
Ccong ty V va kién nghi thanh 1y hop dong ngay 17/5/2020, dén ngay
19/6/2020 6ng T chinh thirc nghi viéc tai Cong ty V, nhu vay nguyén don da
thuc hién thong bao cham dit hop dong lao dong dung thoi han quy dinh tai
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diém b khoan 2 Piéu 37 Bo luat Lao dong nam 2012. Cép so thAm can xac
dinh nguoi lao dong 6ng Huynh Phii T don phuong chdm dit Hop dong lao
dong VIC6170/VI-HPLD ngay 30/4/2018 véi Cong ty Co phém Hang khong
V dung quy dinh cua phap luat, khong phai tuyén xu voi ndi dung la “Ong
Huynh Phi T dugc don phuong chdm dut hop dong lao dong voi Cong ty Co
phﬁan Hang khong V ké tir ngay 19/6/2020” tai phan Quyét dinh cta Ban an so
tham.

[1.7] V& yéu cau phan té ctia bi don duge Cap so tham chap nhan, khong
bi khang cdo 13 yéu cau 6ng Huynh Pha T chi tra cho Cong ty V sb tién tong chi
phi dao tao con lai ma 6ng T chua hoan tra du 1a 106.920.000 dong. Nguyén don
khong ddng vy tra cho bi don khoan chi phi dao tao nay. Ban an so thim tuyén
budc dng Huynh Phu T c6 nghia vu thanh toan s tién chi phi dao tao con lai ma
6ng T chua hoan tra du 1a 106.920.000 dong. Do nguyén don khong khang céo
nén khong xem xét. Tuy nhién can xac dinh sd tién “chi phi dao tao” ma bi don
yéu cdu nay theo dung ¥ nghia ma no thé hién. Cu thé:

- Khoan (a) Piéu 2 “cam két ctia nhan vién” tai Thoa thuan dao tao ngay
06/10/2017 quy dinh nhan vién phai tra chi phi dao tao la 35.000USD, hoc vién
phai thanh toan trudc 17.500USD va sd tién 17.500USD con lai hoc vién thanh
toan bang cach VietJ trir 486USD mdi thang tir lwong ctia nhan vién trong vong
36 thang.

- Tuy nhién theo Hop dong lao dong VIC6170/VI-HPLD ngay 30/4/2018
thi khoan can trr vao luong hang thang 17.500USD nay dugc hai bén x&c nhan
1a 50% hoc phi.

~ Nhu vay cung mét khoan tién nhung trén hop dong dao tao nghé va hop
dong lao dong lai c6 cach goi khac nhau.

Cin ctr quy dinh tai khoan 3 Piéu 62 Bo luat Lao dong nim 2012 thi “Chi
phi ddo tao bao gom cdc khodn chi ¢é chitng tir hop 16 vé chi phi trd cho nguoi
day, tai liu hoc tdp, trwong, I6p, mdy, thiét bi, vit liéu thwc hanh, cdc chi phi
khdc hé tro cho nguwoi hoc va tién luong, tién déng bao hiém xd héi, bdo hiém y
té cho nguoi hoc trong thoi gian di hoc. Truong hop nguoi lao dong dwgce giri di
dao tao ¢ nwée ngodi thi chi phi ddo tao con bao gom chi phi di lai, chi phi sinh
hoat trong thoi gian & nude ngodi.” va khoan 1 Piéu 62 Bo luat Lao dong nim
2012 “Hai bén phdi ky két hop dong ddo tao nghé trong trieong hop nguoi lao
déng dwoc dao tao, ndng cao trinh do, kj nang nghé, dao tao lai & trong nudc
hodc nuée ngodi tir kinh phi ciia ngwoi siv dung lao dpng, ké ca kinh phi do doi
tdc tai tro cho nguoi sw dung lao dong.”, xac dinh chi phi dao tao phai phat sinh
tur kinh phi cia nguoi st dung lao dong.

Trong quan h¢ lao dong khi Nguoi str dung lao dong tuyén ngudi vao hoc

nghe tap nghé dé lam viéc cho minh, thi khong phai dang ky hoat dong day
nghé va khong dugc thu hoc phi. Do d6 khong cé quy dinh vé hoc phi.

A]Q dung tuong tu ap luat, can cur quy dinh tai 1§hoan 1 Piéu 29 Luat Gido
duc Nghé nghi¢p nam 2014 thi “Hoc phi la khoan tién ma nguoi hoc phai nop
cho co s& giao duc nghé nghi¢p dé bu dap chi phi dao tao va chi phi tuyén sinh.”
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Nhu vay khoan tién duoc ghi nhan 1a chi phi dao tao la 35.000USD tai
Thoa thuan dao tao ngay 06/10/2017 quy dinh nhan vién phai tra cho Cong ty V
phai duogc xac dinh 1a hoc phi.

Thoéa thuan nay cua hai bén 1a vi pham quy dinh tai khoan 1 Piéu 61 BO
luat Lao dong nam 2012 vé viéc nguoi st dung lao dong khong duoc thu hoc
phi ctia ngudi lao dong khi tuyén ngudi vao hoc nghé, tap nghé dé 1am viéc cho
minh. Tuy nhién do hai bén khong c6 tranh chap, ong T da déng 50% chi phi
dao tao (chinh xdc la hoc phi) khi giao két Thoa thuan dao tao va Cong ty V da
thue hién can trir 50% hoc phi con lai vao luong dugc 26 thang/36 thang theo
hop dong lao dong. Do d6 can ghi nhan lai ndi dung da tuyén ddi voi yéu cau
phan t6 nay nhu sau: “Budc 6ng Huynh Pha T c6 nghia vu thanh toan sb tién
hoc phi con lai ma 6ng T chua thanh toan bang phwong thirc cin trir vao luong
hang thang do cham dit hop dong lao dong trude thoi han 12 106.920.000
dong.”

[1.8] V& yéu cau phan t6 cta bi don 1a yéu cdu 6ng Huynh Pha T chi tra
cho Cong ty V khoan tién hd tro hoc phi con lai ma 6ng T chua hoan tra du 1a
61.160.000 dong. Trong thoa thuan dao tao khong c6 bat ky thoa thuan nao ghi
nhan viéc Cong ty V hd trg hoc phi cho nhan vién Huynh Pha T, chi c6 tai biéu
3 khoan 3.1 diém a ctia Hop dong lao dong VIC6170/VJ-HDLD ngay 30/4/2018
ghi nhan ndi dung murc luong cho vi tri Co phé c6 khoan can trir “Hoan trd ho
tro” hoc phi (10.000USD), cong ty V sé trur 6.116. 000 dong (twong dwong
278USD) vao tién lwong moi thang cua nhan vién. S6 tién 6.116.000 dong nay
sé dwoc cdn trir bat dau tir thang dau tién cia nhdn vién sau khi hoan thanh
chuong trinh ddo tao trong vong 36 thang. S6 tién nay sé khéng dwoc hoan trd
sau khi két thiic hop dong.”. Qua trinh chuin bi xét xt, Cap so tham khong lam
rd thoa thuan nay, khong xac dinh day 1a khoan tién hoc phi ma nhan vién phai
tra hay 1a khoan tién Cong ty V hd tro hoc phi khi nhan vién tham gia khoa dao
tao ndo ma sau khi két thiic hoc va 1am viéc cho Cong ty, nhan vién phai hoan
tra lai tién hd trg hoc phi nay cho Cong ty V; hay day 1a khoan tién hoc phi nhan
vién phai ho tro thém cho Cong ty V khi ky két va thue hién hop déng lao dong
sau khi duoc dao tao va khong cd quyén yéu cau hoan tra lai khi két thuc hop
dong Do nguyén don xac nhan con ng bi don s no hoc phi nay trong qua trinh
chuan bi xét xu, nhung tai phién toa so tham nguyén don ong T dong y thanh
toan so tién ng goc con lai ma dng T chua hoan tra du, Cép so tham chap nhan
yéu cau phan to nay cua bi don la c6 co so. Tuy nhién, theo Diéu 3 khoan 3.1
dlem a ciia Hop dong lao dong VJIC6170/VJ- HDLD ngay 30/4/2018 thi day la
s tién ho trg hoc phi con lai, nhung phan quyét dinh cua Ban an so tham tuyén
ghi la sO tién ng goc hoc phi con lai la chua chinh xac, can ghi nhan day du tén
clia s6 ng nay 1a s6 ng hd trg hoc phi con lai.

[2] Xét khang cdo cua bi don:
[2.1] Quan h¢ lao dong gitra hai bén:

Can cu ndi dung dugc ghi nhan tai trang 1 Théa thuan dao tao duogc lap
ngay 06/10/2017 gitra Cong ty Co phan Hang khong V va éng Huynh Pha T
thé hién Cong ty V ¢6 nhu cau tuyén dung nhan vién c6 d ning luc lam viéc
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theo ndi dung duoc mé ta trong Chuong trinh dinh kém va yéu cau nhan vién
can c6 cac k¥ niang phu hop voi cong viée duoc giao, do do nhan vién phai
tham gia va hoan thanh khoa hoc dugc md ta trong Chuong trinh hoc. Day la
quan h¢ lao dong phat sinh tir viéc nguoi str dung lao dong tuyén ngudi vao
hoc nghé, tap nghé theo quy dinh tai khoan 1 Diéu 61 Bo luat Lao dong nim
2012.

Tai DPiéu 6 cua Thoa thuan dao tao nay ciling ghi nhan noéi dung “Trong
thoi gian bay huan luyén, nhan vién dugc tra luong 4.400.000 dong/thang. Viéc
tra luong nay ctia Céng ty V cho 6ng T hang thang cang thé hién rd hon day 1a
quan hé phap luat vé lao dong giita ngudi sir dung lao dong va ngudi lao dong,
khong phai 13 quan hé dan su nhu dai dién theo uy quyén cta bi don dd xac
dinh.

Sau khi viéc hoc nghé két thic, hai bén da ky két hop dong lao dong ngay
30/4/2018 vai thot han hop dong 14 3 nam tir 30/4/2018 dén 30/4/2021.

Nguyén don, bi don déu xac dinh lvong co ban dugc Cong ty V tra cho
6ng Huynh Pha T 13 27.700.000 dong. Hai bén déu xac dinh ngay 17/5/2020 éng
T da giri don thong bao vé viée xin cham dut hop dong lao dong véi Cong ty V
va kién nghi thanh 1y hop dong, ngay 20/5/2020 Cong ty V ra quyét dinh sb 185
vé viéc 4p dung chinh sach luong méi trong giai doan dich Covid — 19, ngay
10/6/2020 6ng T tiép tuc dé nghi thanh 1y hop dong lao dong, cho dén nay.
Nguyén don va bj don khong tranh chap vé khoan tién luong thang 6/2020 da
dugc Cong ty V tra cho 6ng Huynh Pha T.

[2.2] Xét yéu cau cua bj don vé viéc dé nghi khdng chap nhan yéu cau
khot Kién cia nguyén don vé viéc budc bi don phai tra cho nguyén don tién
lurong con thiéu cua thang 4, 5/2020. Nhan thay:

Theo x4c nhan cia ca hai bén, muc tién lwong co ban ma Cong ty V phai
tra cho 6ng T 13 27.700.000 dong/thang. Theo tai liéu Phiéu luong thang 4/2020
va Phiéu luong thang 5/2020 do bi don cung cip (APR 2020 PAYSLIP va MAY
2020 PAYSLIP) thi Tién luong co ban mdi thang giam con 13.850.000 dong.
Hai thang (4,5/2020) giam 1a 27.700.000 dong. Viéc Cong ty V trinh bay Iy do
“ban an so tham da bo qua, khong xem xét dén tinh hop tinh, hop ly cua quyét
dinh giam luong cua Cong ty V trong thoi ky dai dich; Thay vi lua chon phuong
an thuc hién quyén don phuong chém dut hop dong lao dong vi ly do chiju tac
dong cua dai dich, VietJ da quyét dinh giam luong cua nguoi lao dong nham
gitip ngudi lao dong van c6 thu nhap dé duy tri cudc song trong thoi ky dai
dich.”, Hoi ddng xét xtr nhan dinh day 1a 1y do xuat phat tir mot bén 1a nguoi sir
dung lao dong, khong bao dam thuc hién ding quy dinh cua phap luat vé lao
dong. Theo quy dinh tai Diéu 15 B luat Lao dong nam 2012 thi “Hop déng lao
dong la sy thod thudn giita nguoi lao dong va nguoi su dung lao dong ve viéc
lam co tra lwong diéu kién lam viéc, quyén va nghia vy ciia moi bén trong quan
hé lao déng.”. Theo quy dinh tai khoan 1 Diéu 90 B luat Lao dong nim 2012
thi “Tién lwong la khodn tién ma nguoi sit dung lao dong tra cho nguoi lao
déng dé thwc hién céng viéc theo théa thudn”. Muc tién luong ma nguoi Sir
dung lao dong phai tra cho cong viéc, viéc lam ma nguoi lao dong phai thuc
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hién 1a mot trong nhitng ndi dung chi yéu dugc cac bén thoa thuan trong hop
ddng lao dong. Trong qua trinh thuc hién hop dong lao dong, viéc giam luong
ctia nguoi lao dong tir phia nguoi sir dung lao ddong ma khdng cé su dong Y, su
thoa thuan tir phia ngudi lao dong 1a vi pham quy dinh tai Biéu 35 B luat Lao
d6ng nam 2012 vé stra doi bd sung hop ddng lao dong. Bé thuc hién dung quy
dinh cua phap luat lao dong: “Khi gép khé khan dot xudt do thién tai, hod hoan,
dich benh, dap dung bi¢n phdap ngan ngira, khac phuc tai nan lao dong, bénh
nghé nghiép, si cé dién, nudc hodc do nhu cau san xudt, kinh doanh, nguwoi sir
dung lao dong dwoc quyén tam thoi chuyén nguoi lao déng lam cong viéc khdc
so voi hop dong lao dong” theo quy dinh tai Diéu 31 Bo luat Lao déng nam
2012 nhung “Tién lwong theo céng viéc méi it nhat phai bdng 85% mikc tién
lirong cong viéc cii nhung khong thap hon mitc lvong t6i thiéu ving do Chinh
phii quy dinh.” hodc ap dung quy dinh vé tién luvong ngimg viéc tai khoan 3
biéu 98 B Iuat Lao dong nam 2012 vé Viec “Néu vi sw co vé dién, nuéc ma
khéng do 16i cia nguoi sir dung lao dong, nguoi lao dong hodc vi cdc nguyén
nhan khach quan khdc nhuw thién tai, hoa hoan, dich bénh nguy hiém, dich hoa,
di doi dia diém hoat dong theo yéu cau ciia co quan nha nudée c6 tham quyén
hodc vi Iy do kinh té, thi tién lwong ngung viéc do hai bén thoa thudn nhung
khéng dwoc thap hon mire lwong t6i thiéu ving do Chinh phit quy dinh.”

Trong vu kién nay, nguyén don chi yéu cau bi don tra tién luwong con thiéu
cua thang 4,5/2020 la 11.800.000 dong 1a ¢6 loi cho bi don. Cap so tham chap
nhan yéu cau nay cua nguyén don la c6 can cu. Vi vay khong chap nhéan khang
cao cua bi don dbi voi noi dung Cap so tham da giai quyét vé viéc chap nhan
yéu cau khoi kién nay ctia nguyén don.

[2.3] Vé chtic ning co so du diéu kién dao tao, huan luyén nghiép vu nhan
vién hang khong cling nhu co s& gido duc nghé nghiép, Hoi dong xét xir phuc
tham nhan thay:

- Can ct quy dinh tai diém e khoan 1 Diéu 1 Nghi dinh 92/2016/ND-CP
ngay 01/7/2016 cta Chinh phu quy dinh vé cac nganh nghé kinh doanh c6 diéu
kién trong linh vuc hang khong dan dung. Theo quy dinh tai Diéu 24 Nghi dinh
nay thi “Diéu kién kinh doanh dich vu dao tao, huin luyén nghiép vu nhan
Vvién hang khong la dwoc Cuc Hang khong Viét Nam cap Gidy chitng nhdn co
sé di diéu kién dao tao, hudn luyén nghiép vu nhan vien hang khong khi dap
ung du cdc yeu cau sau: (1) Yéu cau vé té chirc b mdy, co sé vit chdt, trang
thiét bi, dji ngi giang vién quy dinh, tai Piéu 25, 26 cia Nghi dinh nay, va (2)
Yéu cau vé chwong trinh dao tao, gido trinh, tai liéu dao tao hudn luyén do Bo
trwoéng Bo Giao théng van tdi quy dinh.”. Cong ty V khong cung cip dugc Gidy
chtig nhan co so du diéu kién dao tao, huan luyén nghiép vu nhan vién hang
khong nay. Tai liéu bi don cung cp 1a Gidy chirmg nhan phé chuan s6 00003-
ATO ngay 10/10/2017 cua Cuc Hang khong Viét Nam c6 ndi dung chimg nhén
Trung tam dao tao VietJ da hoan toan dap ung cac quy dinh tai Phan 7 va Phan 9
cua B quy ché an toan hang khong vé co sé hudn luyén va duge phé chuan 1a to
chirc huan luyén thuc hién cac khoa huén luyén theo phu luc dinh kém, khong
phai 12 Gidy ching nhan co so da diéu kién dao tao, huin luyén nghiép vu nhan
vién hang khéng.
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- Cong ty C6 phan Hang khong V ciing nhu Trung tim dao tao Viet]
khong c6 chirc nang kinh doanh dich vu dao tao huan luyén nghiép vu nhan vién
hang khong, khong thuéc mét trong cac dang hinh thic va loai hinh té chuc cua
co s& gido duc nghé nghiép duoc quy dinh tai Diéu 5 Luat Gido duc Nghé
nghiép nam 2014. Theo quy dinh tai biéu 51 Luat Gi4o duc Nghé nghiép nim
2014 thi doanh nghiép co hai trong cac quyén trong hoat dong giao duc nghé
nghiép la: “1. Duoc thanh lap co so gido duc nghé nghiép dé dao tao nhan lyc
truc z‘iéb cho hoat dong san xudt, kinh doanh va dich vu trong doanh nghiép va
cho xd héi; 2. Puoc dang ky hoat dong gido duc nghé nghiép dé té chire dao tao
trinh d¢ so cdp va cdac chwong trinh dao tao thuong xuyén theo quy dinh tai cdc
diém a, b, ¢ va d khoan 1 Piéu 40 ciia Ludt nay cho nguoi lao dong lam viéc tai
doanh nghiép va lao dong khdc,...” tuy nhién Cong ty V khong dang ky hoat
dong gido duc nghé nghiép.

[2.4] Xét yéu cau cua bi don vé viéc dé nghi chap nhan yéu cau phan t6
cia bi don vé viéc budc nguyén don phai bdi thuong cho bi don sd tién
75.000USD (twong duwong 1.650.000.000 dong), Hoi déng xét xtr phuc thim
nhan thay:

- Thoa thuan dao tao ngay 06/10/2017 la Hop dong dao tao ng}lé duoc
quy dinh tai khoan 1 Diéu 62 B luat Lao dong nam 2012. Day la hop dong theo
mau do nguoi st dung lao dong soan thao.

Can ct quy dinh tai khoan 1 Diéu 61 Bo luat Lao dong nam 2012 thi
nguoi st dung lao dong tuyén ngudi vao hoc nghé, tap nghé dé 1am viéc cho
minh thi khong duoc thu hoc phi. Thoa thuén nhan vién phai tra chi phi dao tao
1 35.000USD theo Thoéa thuén ddo tao ciing nhu théa thudn can trir 50% hoc
phi 12 17.500USD vao tién luong hang thang cua nguoi lao dong theo hop dong
lao dong 1a vi pham phép luat vé lao dong. Theo phan tich tai muc [1.5] ndi trén,
can xac dinh day 1a khoan hoc phi ma ngudi hoc phai tra theo Thoa thuan dao
tao. Khong phai 1a khoan chi phi dao tao ma ngudi st dung lao dong da bo ra
theo quy dinh tai khoan 3 Piéu 62 B luat Lao dong nam 2012 quy dinh.

Khoan 2 Piéu 62 B6 luat Lao dong nam 2012 ‘quy dinh chi phi dao tao va
trach nhiém hoan tra chi phi dao tao 1a hai trong s6 cac ndi dung chu yéu cua
Hop ddng dao tao nghé.

Cong ty V cling nhu Trung tdm dao tao VietJ khong dang ky hoat dong la
Co sé gido duc nghé nghiép, viéc bi don ap dung quy dinh tai diém d khoan 1
Piéu 39 Luat Gido duc Nghé nghiép bat budc hop dong dao tao phai c6 quy dinh
vé trach nhiém bdi thudng thiét hai ciia mdi bén khi vi pham hop dong 1a khong
dung quy dinh. Do d6 can ap dung cac quy dinh tai Piéu 61, Picu 62 Bo luat
Lao dong nam 2012 khi giai quyét tranh chap Ve hop dong ddo tao nghé 1a Thoa
thuan dao tao ngay 06/10/2017. Pong thot can ap dung quy dinh tai khoan 3
Diéu 43 Bo luat Lao dong nam 2012 vé nghia vu ctiia nguoi lao dong khi don
phuong trai phap luat la phai chiu hoan tra chi phi dao tao. Do nguoi lao dong
phai tra hoc phi khi giao két va thuc hién Thoa thuan dao tao va don phuong
cham dat hop dong lao dong dang quy dinh cua phap luat nén khong co nghia
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vu hoan tra chi phi dao tao. Cép so thAm nhén dinh nhu trén trong trudng hop
nay la co can cu.

Kiém tra, d6i chiéu, phan tich tai liéu chtng ctr Thoa thuan dao tao ngay
06/10/2017 v€ cam két boi thuong va mirc boi thuong, nhan thay:

-Piém gach ngang dau dong thir 2 Khoan (c) Piéu 2 “cam két cua nhan
vién” tai Thoa thuan dao tao ngay 06/10/2017 quy dinh “Nhan vién phai
cam két sé bdi thwong sd tién 35.000USD” néu “sau khi hoan thanh
khoa hoc, nhan vién phai lam viéc t6i thiéu 3 niam lién tuc cho Cong ty
V ké tir ngdy hoan thanh khéa hoc trir khi cong ty chAm dut hop dong lao
dong trude thoi han ndy. (theo ghi nhéan tai Piém gach ngang dau dong
thir 2 Khoan (c) Piéu 2 thi 35.000USD nay 1a chi phi dio tao.)

-Khoan (a) Piéu 5 vé “Cam két boi thuong” tai Thoa thuan dao tao ngay
06/10/2017 quy dinh “Nhan vién phai cam két boi thuong so tién toan bod
chi phi dao tao cong v&i cac thi¢t hai khac giy ra cho Cong ty theo phu
luc s6 1 dinh kém, néu: (2) Cham dirt hop dong lao dong véi Cong ty V
trudc thoi han theo khoan ¢ myc 2 ctia Théa thuan nay. (b)...”

- Tai muc 11 Phy luc 01 thi Tong chi phi dao tao la 35.000USD; Khoan
(a) bicu 2 thé hién nhan vién phai tra chi phi 35.000USD dao tao.

- Tai muc 13 Phu luc 01 thi S6 tién dén bu t(ng chi phi dao tao va cac
thiét hai phat sinh khac la 75.000USD va céc chi phi phét sinh.

Nhu vay, trén cung mdt van ban la Théa thuan dao tao va Phu luc 01 duogc
cac bén ky kém theo Thoa thuan ddo tao trong cing mot ngay, tai cac Piéu
khoan khac nhau néi trén di quy dinh cac mirc boi thudng thiét hai khac nhau
theo cap do ting dan.

Céan ctr quy dinh tai:

+ Khoan 6 Di‘éu 404 Bo luét, Dan sy nam 2015: “Truong hop bén soan
thao dwa vao hop dong noi dung bdt loi cho bén kia thi khi giai thich hop dong
phai theo huong co loi cho bén kia.”

+ Khoan 2 Piéu 405 Bo luat Dan su nam 2015: “Truong hop hop dong
theo mau cé diéu khodn khéng ré rang thi bén dwa ra hop dong theo mdu phai
chiu bdt loi khi gidi thich diéu khodn dé.”

+ Khoan 3 Diéu 405 B¢ luat Dan sy nam 2015: “Truong hop hop dong
theo mdu c6 diéu khodan mién trdch nhiém cia bén dwa ra hop dong theo mau,
ting trach nhiém hodc logi bé quyén loi chinh ddng ciia bén kia thi diéu khodn
nay khong co hiéu lyc, trie truong hop co thoa thudn khac.”

VA cac nguyén tic chung khi giai thich hop dong va hop dong theo mau.

Hoi dong xét xir phiic tham xac dinh thoa thuan vé boi thuong thiét hai
tong chi phi dao tao va cac thiét hai phat sinh khac 1a 75.000USD theo khoan
(a) Diéu 5 vé “Cam két bdi thuong” va muc 13 Phu luc 01 Théa thuén dao tao
ngay 06/10/2017 la khong co hiéu luc.
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Dbi v6i “cam két cua nhan vién” tai Diém gach ngang dau dong tha 2
Khoan (c) Diéu 2 tai Thoa thuén dao tao ngay 06/10/2017 quy dinh “Nhan vién
phai cam két sé bdi thwong so tién 35.000USD”, theo ghi nhén tai Piém gach
ngang dau dong thir 2 Khoan (c) Diéu 2 thi 35.000USD nay 1a chi phi ddo tao va
tai Khoan (a) Piéu 2 thé hién nhén vién phai tra chi phi 35.000USD dio tao.
S6 tién 35.000USD nay, 6ng T di phai thanh toan truéc 17.500USD va sb tién
17.500USD con lai hoc vién thanh toan bf?mg cach Viet] trir 486USD moi thang
tor lwong ctia nhan vién trong vong 36 thang da thanh toan dugc 26 thang/36
thang, s6 ng chi phi dao tao 10 thang con lai da duoc Cép so' thAm tuyén budc
6ng T cho Cong ty V khi giai quyét yéu cau phan té vé viéc doi chi phi dao tao
ctia bi don. Chi phi dao tao do nguyén don bo ra nén nguyén don khong phai boi
thuong.

Ngoai ra, cin cr quy dinh tai Diéu 413 B ludt Dan sy ndm 2015 vé nghia
vu khong thyc hién duge do 16i ctia mot bén “7 rong hop dong song vu, khi mot
bén khong thuc hién dwgc nghia vy cua minh do 16i ctia bén kia thi cé quyen yéu
cau ben kia van phdi thye hién nghia vu doi véi minh hodc hiy bé hop dong va
yéu cau boi thuong thiét hai.”’; Can cit khoan 1 Diéu 428 B luat Dan sy nim
2015 vé don phuong cham dut thuc hién hop dong quy dinh “Mot bén c6 quyén
don phirong chdm dirt thiee hién hop dong va khéng phdi boi thuong thiét hai
khi bén kia vi pham nghiém trong nghia vu trong hop dong hodc cdc bén c6 théa
thudn hodc phdp ludt ¢é quy dinh.” Va can ct quy dinh tai Diéu 42 B6 luét Lao
dong nam 2012 vé nghia vu cta ngudi lao dong khi don phuong cham dut hop
dong lao dong trai phap luat, trong vu kién nay, nguoi lao dong 1a ong Huynh
Phi T don phuong cham dut hop dong lao dong ding quy dinh cta phap luit do
nguoi st dung lao dong vi pham vé nghia vu thanh toan tién luong theo thoa
thuan hop dong lao dong, nén ngudi lao dong khong phai boi thuong thiét hai.

Cap so tham khong chap nhan yéu cau phan t6 nay cta bi don 1a c6 can cu.

[2.5] Hoi dong xét xir thong nhat v6i quan diém cia Vién kiém sat nhan
dan Thanh pho H6 Chi Minh veé viéc d€ nghi khong chap nhén khang cao cua bi
don, gittr nguyén ban an so tham.

[3] An phi lao dong so tham: Do vu an duoc thy 1y sau ngay 01/01/2017,
trong phan quyét dinh cta ban an so tham, Cip so tham da tuyén du khi ghi
nhan ndi dung “ap dung khoan 7 Diéu 27 Phap 1énh s 10/2009/UBTVQH12
ngay 27/02/2009”, Cap phuc thdm bo ndi dung nay trong phan quyet dinh an.
Chi 4p dung Dicu 26 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016.

Ong Huynh Pha T phai chiu 4n phi doi v&i yéu cau phan t0 cia bi don
dugc chap nhan tinh trén so tién 168.080.000 dong va4i an phi 1a 4.688.400 dong;

Cong ty Co phan Hang khong V phai ndp an phi so tham 1a 37.236.000
dong dbi voi yéu céu phan t6 khong dugc chap nhan tinh trén sb tién 1a

1.650.000.000 dong va tién an phi d6i v6i yéu cau nguyén don duoc chip nhan
tinh trén so tién la 11.800.000 dong.
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[4] V& an phi lao dong phuc tham: Can cir khoan 5 Diéu 29 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016, bi don phai chiu an phi lao dong
phuc tham.

Vi cac 1€ trén, )
QUYET DINH:
Cin ¢t vao khoan 1 Diéu 308 cua B luat TH tung dan sy nam 2015;

- V& hinh thtre: Chap nhan don khang céo hop 1& ctia bi don Cong ty Co
phan Hang khong V.

- V& noi dung: Khong chap nhan khang cao cua bi don Cong ty C6 phan
Hang khong V.Giit nguyén Ban én lao dong so tham so 19/2022/LD - ST ngay
05/4/2022 cua Toa an nhan dan quan Tan Binh, Thanh phé H6 Chi Minh

Can ct khoan 1 khoan 3 Piéu 32, diém ¢ khoan 1 Diéu 35, diém d khoan 1
Dicu 40, biéu 227, biéu 228, biéu 273, Dicu 280 Bo luat T6 tung dan sy nim
2015; Khoan 6 Diéu 404, khoan 2 va 3 Diéu 405, Piéu 413, khoan 1 Piéu 428
ciia Bo luat Dan sy nam 2015; Diéu 15, Diéu 31, Diéu 35, diém b khoan 1 va
diém b khoan 2 Diéu 37, Diéu 42, Piéu 61, Diéu 62 Bo luat Lao dong nim 2012;
Diéu 68, Piéu 77 Luat Hang khong Dan dung Viét Nam ndm 2006 stra d6i, bd
sung nim 2014; Piém e khoan 1 Piéu 1, Piéu 24 Nghi dinh s0 92/2016/ND-CP
ctia Chinh phu ngay 01/7/2016; Piéu 26 Nghi quyét sd 326/2016/UBTVQH14
ngay 30/12/2016 cta Uy ban thudng vu Qudc Hoi; Luat thi hanh an dan su;

Tuyén xue:

Xac dinh 6ng Huynh Pha T don phuong cham dat Hop dong lao dong véi
Cong ty C6 phan Hang khong V dung quy dinh phap luat. Hop dong lao dong s6
VJC6170/VJ-HDLD ngay 30/4/2018 cham dut ké tir ngay 19/6/2020.

1/ Chap nhan yéu cau khoi kién ctia nguyén don, 6ng Huynh Phu T: Budc
Cong ty Co phan Hang khong V phai tra cho 6ng Huynh Phu T s6 tién luong
thang 4 va thang 5 ndm 2020 con no 1a 11.800.000 (Mudi1 mdt tri¢u tdm tram
nghin) déng.

2/ Chép nhan mot phan yéu cau phan té cta bi don Cong ty C6 phan Hang
khong V ve¢ viéc:

- Budc 6ng Huynh Pha T c6 nghia vu thanh toan sé tién hoc phi con lai
ma 6ng T chua thanh toan bang phuong thirc cin trir vao lwong hang thang do
chdm dut hop dong lao dong trudc thoi han 13 106.920.000 (mdt tram 1é sau
triéu chin trim hai muoi nghin) dong;

- Budc 6ng Huynh Pht T ¢6 nghia vu thanh toan s6 tién ng hd tro hoc phi
con lai ma ong T chua thanh toan bang phuong thirc cin trir vao luong hang

thang do cham dat hop dong lao dong trude thoi han la 61.160.000 (sau muoi
mot triéu mot tram sau muoi nghin) déng;

Téng cong, 6ng Huynh Phii T phai tra s‘é tién 168.080.000 (mdt trim sau
muoi tdm triéu khong tram tdm muoi nghin) dong.
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Do Cong ty C6 phan Hang khong V con no luong thang 4 va thang 5 nim
2020 cua 6ng Huynh Pha T la 11.800.000 (Muoi mot triéu tam tram nghin)
d6ng nén 6ng Huynh Pha T con phai tra cho Cong ty C6 phan Hang khong V s6
tién 14 156.280.000 (mot trim nim muoi sdu triéu hai trdm tim muoi nghin)
dong.

Viéc thanh toan duoc thuc hién ngay khi bép an co6 hiéu lyc phap luat. Thi
hanh tai co quan Thi hanh an Dan sy ¢6 tham quyén.

Ké tir ngay ban an c6 hiéu luc phap luat (d6i véi cac trudng hop co quan thi
hanh 4n c6 quyén chu dong ra quyét dinh thi hanh 4n) hodc ké tir ngdy c6 don yéu
cau thi hanh 4n cta nguoi duoc thi hanh an (d6i véi cac khoan tién phai tra cho
ngudi duoc thi hanh 4n) cho dén khi thi hanh 4n xong, tit ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoén tién 13i cta sb tién con phai thi
hanh an theo muc 13i suat quy dinh tai khoan 2 Piéu 468 Bo luat Dan sy nam 2015.

3/ Khong chap nhan yéu cau phan t ciia Cong ty Co phan Hang khong V
vé viéc yéu cau ong Huynh Phu T boi thuong thiét hai voi sO tién 1a
1.650.000.000 (Mdt ty sau trim nim muoi triéu) ddng do don phuong chim dat
hop ddng lao dong trude thoi han.

4/ V& &n phi lao dong so tham:

- Nguyén don Ong Huynh Pha T phai chiu &n phi 2 4.688.400 (Bon trigu
sau tram tdm muoi tAm nghin bon trdm) dong;

Cong ty CO phan Hang khong V phai nop an phi so thim 1a 37.236.000
(Ba muoi bay tri¢u hai trdm ba muoi sau nghin) dong, nhung dugc can trir vao
s6 tién tam Gng an phi da tam ndp 14 20.516.960 (Hai muoi triéu nam trim muoi
sau nghin chin trim siau muoi) dong, theo Bién lai thu tam tng an phi sd
AA/2019/0068804 ngay 27/11/2020 cua Chi cuc thi hanh an dan sy quan Téan
Binh, Thanh phd H6 Chi Minh. Cong ty C6 phan Hang khong V con phai ndp sd
tién 13 16.719.040 (Muoi sau triéu bay trim muoi chin nghin khong trim bbn
muoi) déng.

5/ Vé an phi lao dong phuc tham: Cong ty Cb phan Hang khong V phai chiu
an phi phuc thdm 13 300.000 dong nhung dugc can trir vao so tién 300.000 dong da
tam ndp theo Bién lai thu tam ¢mg 4n phi s6 AA/2021/0031294 ngay 19/4/2022 cta
Chi cyc thi hanh 4n dén sy quan Tan Binh, Thanh ph H Chi Minh.

Truong hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh &n dan sy thi nguoil duge thi hanh an dan sy, ngudi phai thi hanh
an dan sy c6 quyén thoa thudn thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh &n hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh an dan sy.

6/ Ban an phtic tham c6 hiéu luc phap luat ké tir ngay tuyén an.
Noinhgn: TM. HOI PONG XET XU PHUC THAM

- Toa an nhan dan toi cao; = r 5 ~ <
- Tda 4n nhan dan cip cao tai TP. HCM; THAM PHAN - CHU TQA PHIEN TOA

- Vién kiém sat nhan déan cép cao tai TP.HCM;
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- Vién kiém sat nhan dan TP. HCM;

- Tda an nhan dan Q.Tan Binh;

- Chi cuc Thi hanh 4n dan sy Q.Tan Binh;
- Cac duong sy (dé thi hanh);

- Luu: Vp, Hs.

Nguyén Ngoc Tai
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