TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO HO CHi MINH Doc 1ap - Tw do - Hanh phuc

Ban 4n sb: 810/2020/HC-PT
Ngay: 27/8/2020

V/v khiéu kién quyét dinh hanh
chinh trong linh vuc quan Iy thué.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
Voi thanh phc“in Hpi déng xét xwr phuc thim g(;m co:

Thdam phdn — Chii toa phién toa: Ong Nguyén Minh Hiéu

Cdc Tham phén:

1. Ong Hoang Hiru Thanh

2. Ba Nguyén Thi Thu Thiy

Thir ky Toa dn ghi bién ban phién toa: Ba Nguyén Long Tién Nhat

Pai dién Vién Kiém sdt nhan dan Thanh phé H6 Chi Minh: Ba Than
Trong Minh Phuong - Kiém sat vién.

Ngay 06, 13 va 27 thang 8 nam 2020 tai phong xr &n Toa an nhan dan
Thanh phd H6 Chi Minh xét xtr phtic thAm cong khai vu an hanh chinh thy Iy
s6 23/2020/TLPT — HC ngay 03 thang 3 nim 2020 vé viéc “Khiéu kién quyét
dinh hanh chinh trong qudn 1y nha nwée vé linh vuc thué”;

Do Ban 4n hanh chinh so tham s6 02/2019/HCST ngay 28/11/2019 cta
Toa an nhan dan Quéan B bi khang céo;

Theo Quyét dinh dua vu 4an ra xét xa phic thim s
3566/2020/QDXXPT-HC ngay 16 thang 7 nim 2020 va Quyét dinh tam
ngimg phién toa s6 8887/2020/QDPT-HC ngay 06 thang 8 nam 2020 va so
8888/2020/QPPT-HC ngay 13 thang 8 nam 2020, gitra cac duong su:

Nguweoi khoi kién: Cong ty trach nhi€ém hiru han Q

Tru s&: Lau 3, Toa nha Paxsky, s6 123 duong N, Phuong S, Quéan B,
Thanh phé H6 Chi Minh

Dai dién theo iy quyén: Ong Nguyén Van N (C6 mit)

Dia chi: 373/24/16 dudong TN, Phuong M, quin G, Thanh phé HS Chi Minh
(Van ban uy quyén lap ngay 05/3/2019)

Ngueoi bi kién: 1. Chi cuc thué Quéan B, Thanh phé Ho Chi Minh

2. Chi cuc truéng Chi cuc thué Quan B

Dia chi: 152 duong V, Phuong S, Quin B, Thanh phd HO Chi Minh

Pai dién theo uy quyén: Ba Nguyén Thanh H, chirc vu Phé Chi cuc
treong. Vin ban ty quyén 1ap ngay 24/5/2019 (yéu cau xét xir ving mit)

Nguoi bdao vé quyén va lpi ich hop phdp cho nguwoi bi kién Chi cuc



truong Chi cuc thué Qudn B:
- Ong Nguyén Minh H, d¢i trudong doi thué (yéu cau xtr ving mit)
- Ba Lé Thi Ngoc D, ph6 doi trudng (Co mat)
-Ba Luc Yén N, kiém tra vién (C6 mat)

NOI DUNG VU AN:

Tém tit 4n so thim:

Nguwoi khéi kién Cong ty trach nhiém hiru han Q trinh bay. Cong ty
trach nhiém hitu han Q (sau ddy goi tit la Céng ty) bat dau kinh doanh nim
2003 theo Gidy chimg nhan ding ky doanh nghiép s6 0303140623 do Phong
dang ky kinh doanh Thanh phé H6 Chi Minh cap lan dau ngay 11/12/2003,
dang ky thay doi 1an 3 ngay 30/8/2016. Nganh nghé hoat dong, kinh doanh
chinh 13 hoat dong thuong mai xuat khau mat hang hang tha céng my nghé,
két sit, nong san.

Trong qué trinh hoat dong, Cong ty c6 xuat khau cac mat hang vé thu
cong my nghé, két sit, nong san ...do Cong ty mua trong nudc va ban lai cho
cac khach hang nuéc ngoai nhu Chau Au (EU), Pakistan.. Phuong tién van
chuyén xuat khau bang tau bién qua cac cira khiu cang bién.

Tir thang 3/2007 dén thang 12/2015, Cong ty ¢ sb thué gia tri gia ting
(sau ddy goi tat la thué GTGT) am lién tuc nén cong ty dé nghi dugc hoan sb
thué gia tri gia ting 1a 1.320.042.476 dong. Cu thé trong ky hoan thué tur
thang 3/2007 dén quy 4/2015; Tong doanh thu: 35.219.136.651 ddng trong do
doanh thu xuat khau 35.153.710.992 d6ng, chiém ty 18 99,81%; Thué GTGT
dau vao 1.326.753.683 dong; Thué GTGT dau ra 6.473.256 dong; Thué
GTGT con duoc khau trir 1.320.042.476 dong.

Ngay 23/11/2018, Cong ty ndp hd so hoan thué tai Chi cuc thué Quan B
(sau ddy goi tdt la Co quan Thué) theo Gidy dé nghi hoan tré tién thué GTGT
tir thang 3/2007 dén hét thang 12/2015 1a 1.320.042.476 dong.

Ngay 03/12/2018 Cong ty nhan dugc Quyét dinh s6 6295/QD-CCT ngay
27/11/2018 do Chi cuyc truédng Chi cuc thué Quan B ban hanh vé viéc kiém tra
thué tai tru so nguoi ndp thué ddi véi Cong ty, voi ndi dung chinh 1a kiém tra
trudc hoan thué GTGT, thoi ky kiém tra tir thang 3/2007 dén thang 12/2015.

Sau khi kiém tra ho so truc hoan thué, ngay 13/12/2018 Poan kiém tra
ciia Co quan thué cong bd Bién ban kiém tra thué. Theo nodi dung Bién ban
nay c6 mot sd ndi dung lién quan dén viéc Co quan Thué x4c dinh sé thué
GTGT Cong ty dugc hoan va sb thué GTGT Cong ty khong duge hoan. Cu thé:

- Cong ty d& nghi hoan thué 1.320.042.476 dong.

- Co quan thué kiém tra:

+ Thir nhit, qua trinh luu trt héa don dau vao, Cong ty bi that lac cac



hda don mua hang cac thang 1,2,4,5,6 nam 2008 nay khong c6 ban chinh co
tong gia tri hang hoa mua vao tri gia 940.829.823 dong, twong Ung thué
GTGT dau vao khong duge khau trir, khong dugc hoan 1a 46.132.169 dong.

+ Thir hai, Cong ty c6 6 héa don dau vao trén 20 triéu dong khong c6
chtng tir thanh toan qua ngan hang c6 téng gia tri hang hoa mua vao tri gia
71.090.273 dong, twong tmg thué GTGT dau vao khong dugc khau trir, khong
dugc hoan 13 6.962.727 dong.

+ Thtr ba, Cong ty c6 cac hda don mua vao dugc 1ap sau ngay hang hoa
dugc thong quan c6 tong sd thué GTGT dau vao tuong tmg khong duoc khau
trtr, khong duoc hoan 1a 263.354.000 dong.

+ Thir tu, Cong ty khong xuat trinh duge hop dong xuat khau ban chinh
nén khong duogc khau trr, khong dugc hoan s6 thué GTGT dau vao
983.085.780 ddng.

Dbi véi cac vi pham trén, do c¢6 héa don mua vao bi trung (dinh kém
theo bang ké s6 8a, 8b, 8c) nén ghi nhan tong sd thué GTGT dau vao khong
dugc khiu trir 1a 1.088.760.596 dong.

+ Ngoai ra Cong ty c6 2 hop ddng xuit khau nhung to khai hai quan,
khong c6 dong dau thuc xuét cuia Co quan hai quan c6 doanh thu xuat khau 2
to khai nay 1a 35.721.936 d6ng, Poan kiém tra diéu chinh ting, tinh thué
GTGT dau ra 1a 3.322.894 dong.

- Co quan Thué két luan, kién nghi: Thué GTGT dau ra 9.796.150 dé)ng;
Thué GTGT dau vao 1.326.753.683 dong; Thué GTGT du diéu kién khau trir
317.993.087 dong; Thué GTGT ngudi ndp thué tu xac dinh khéng du diéu
kién hoan: 237.951 ddng; Ty 1¢ doanh thu xuét khau 99,7%; Thué GTGT
doanh nghiép dé nghi hoan: 1.320.042.476 ddng. Thué GTGT du diéu kién dé
nghi hoan: 307.074.543 ddng; Thué GTGT chénh léch: 1.012.967.933 dong;
Thué GTGT con khiu trir chuyén ky sau: 884.443 dong (trong d6 Thué
GTGT khong duoc hoan, khong dugc chuyén ky sau: 1.008.760.596 dong. Sb
thué khong dugc hoan, chuyén khau trir ky sau do thué GTGT dau vao cac
hoa don twong tmg voi gia tri hang hoa noi dia: 884.443 dong).

Ngay 24/12/2018, Chi Cuc thué Quan B ban hanh Théng bio sb
10662/TB-CCT ¢6 ndi dung: cong ty dé nghi hoan thué 1.320.476 dong; sb
tién thué GTGT Cong ty khong duoc hoan 1a 1.012.967.933 dong (trong do:
Xt 1y chuyén khau trir tiép ky sau 884.443 dong, s6 con lai 1a 1.012.083.490
ddng khong dugc hoan khong duoc chuyén khau trir ky sau).

Ngay 24/12/2018 Chi Cuc truéng Chi cuc thué Quan B ban hanh Quyét
dinh vé viée ap dung bién phap khéc phuc hau qua $6 7049/QD-CCT budc
Cong ty phai diéu chinh giam sd thué GTGT duoc khau trir trong ky



1.012.083.490 dong.

Ngay 12/02/2019 Cong ty méi duoc Chi cuc thué Quan B hoan s thué
307.074.543 ddng chuyén khoan vao tai khoan ciia Cong ty. Tuy nhién, dén
nay Chi cuc truong Chi cuc thué Quan B van khong tong dat quyét dinh hoan
s6 thué 307.074.543 ddng cho Cong ty.

Viéc Chi cuc thué Quan B va Chi cyc truong Chi cuc thué Quéan B ban
hanh Théng bao s6 10662/TB- CCT va Quyét dinh 7049/QD-CCT 1a trai phap
luat. Cong ty trach nhi¢m hiru han Qkhdi kién Chi cuc thué Quan B, Chi cuc
trudng Chi cuc thué Quan B, vdi cac yéu cau:

1. Hity mot phan Thong béo sé 10662/TB-CCT ngay 24/12/2018 cta Chi
cuc thué Quan B vé viéc khong dugc hoan thué da xu Iy Cong ty: Khong hoan
thué, khong chuyén khau trir ky sau sé tién 1.012.083.490 dong.

2. Huy Quyét dinh sé 7049/QD-CCT ngay 24/12/2018 cua Chi cuc
truong Chi cuc thué Quén B vé viée 4p dung cac bién phap khic phuc hau qua
budc Cong ty diéu chinh giam sé thué gia tri gia ting duoc khau trir trong ky:
1.012.083.490 dong

3. Budc Chi cyc thué Quan B, Chi cuc truong Chi cuc thué Quan B phai
thuc hién viéc hoan s6 thué GTGT 958.988.594 dong theo qui dinh phap luat.

4. Riéng yéu cau budc Chi cuc truong Chi cuc thué Quan B phai giao
Quyét dinh hoan thué so tién thué GTGT 307.074.543 dong, Cong ty xin rit
lai yéu cau nay.

Ngudi bi kién Chi cuc thué Quén B cé dai dién theo iiy quyén trinh
bay:

Ngay 23/11/2018, Chi cuc thué Quan B c6 nhan duoc Gidy dé nghi hoan
tra khoan thu ngan sach nha nuéc cua ngudi ndp thué sé 2015/001/GOL-
HSHT ngay 20/11/2018, cua Coéng ty TNHH Qua Ting Cudc Song; Ma sb
thué : 0303140623; Noi dung dé nghi hoan nhu sau: Ky thué dé nghi hoan tir
thang 03/2007 dén thang 12/2015, s6 tién thué dé nghi hoan 1.320.042.476
ddng, 1y do d& nghi hoan tra theo Muc 1&2, diéu 18, chuong III Thong tu
219/2013/TT-BTC ngay 31/12/2013 d6i véi hang hoa, dich vu xuét khau.

Sau khi nhan giéy dé nghi hoan thué, Chi cuc thué Quan B da thuc hién
céc bude kiém tra hoan thué ding theo qui dinh:

Noi dung kiém tra két luan kiém tra ngdy 13/12/2018 sb thué GTGT
Cong ty khong duoc hoan, khong duoc chuyén ky sau 1a 1.008.760.596 dong
va diéu chinh tang thué GTGT dau ra 3..322.894 ddng, boi 1y do:

Cong ty bi that lac cac hda don mua hang céc thang 1,2.4,5,6 naim 2008.
C6 6 hoa don dau vao trén 20 triéu dong khong co chung tir thanh toan qua
ngan hang. Héa don mua vao duogc 1ap sau ngay hang héa duogc thong quan.
Khéng c6 hop dong xuat khau ban chinh. Va Cong ty c6 02 hop dong xuit
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khau nhung to khai hai quan khong c6 dong dau thuc xuit cia Co quan hai
quan nén diéu chinh ting, tinh thué GTGT dau ra 1 3.322.894 dong.

Trén co s& d6, Chi cuc thué Quan B ban hanh Thong bao s6 10662/TB-
CCT ngay 24/12/2018 vé viéc Cong ty khong dugc hoan thué sb tién
1.012.967.933 dong (trong d6 khong dugc hoan, khong chuyén khau trir ky
sau s6 thué 1.012.083.490 dong, xtr 1y chuyén khau trir tiép sb thué 884.443
déng) va Chi cuc truong Chi cuc thué Quan B ban hanh Quyét dinh s
7049/QD-CCT ngay 24/12/2018 vé viéc bude Cong ty khic phuc hau qua do
c¢6 hanh vi vi pham hanh chinh ké khai sai nhung khong dan dén thiéu s6 tién
thué phai nop, diéu chinh giam s6 thué gi tri gia tang dugc khau trir trong ky
13 1.012.083.490 dong.

Ngay 25/12/2018, Chi cuc Thué chuyén phiéu dé xuat hoan thué giri dén
bd phan Phap ché - Cuc thué Thanh phé Hd Chi Minh thyc hién thim dinh, sd
tién dé nghi duyét hoan cho cong ty 1a 307.074.543 dong.

Ngay 31/01/2019, Cuc thué Thanh Phé H6 Chi Minh d3 ban hanh Quyét
dinh s6 263/QD-CT-GT vé viéc hoan tra cho Cong ty TNHH Qs tién hoan
thué 13 307.074.543 dong.

Chi cuc Thué Quan B dé nghi Toa 4n khong chap nhan toan bd yéu cau
cua nguoi khot kién.

Ngudi bi kién Chi cuc truémg Chi cuc thué Quan B cé dai dién theo
iy quyén trinh bay:

Theo quy dinh, khi doanh nghiép c6 hanh vi khai sai, ddn dén thiéu sb
tién thué phai nop nhung da hét thoi hiéu xtr phat vi pham hanh chinh thi budc
khic phuc hau qua. Do d6 Chi cuc truong Chi cuc thué Quan B ban hanh
Quyét dinh vé viéc ap dung bién phap khic phuc hau qua s6 7049/QD — CCT
ngay 24/12/2018 dé budc doanh nghiép phai diéu chinh giam sé thué gia tri
gia tang duoc khau trir trong ky 1a dung qui dinh. Vi vay, nguoi khai kién yéu
cau hity quyét dinh nay, khong c6 can ctr.

Tai Ban an hanh chinh so thim s6 02/ 2019/ HCST ngay 28/11/2019
ciua Toa an nhin dan Quin B, da tuyén xi:

- Pinh chi giai quyét mdt phan yéu cau khoi kién vé viéc budc Chi cuc
truéong Chi cuc Thué Quan B phai giao Quyét dinh hoan thué sd tién thué
GTGT 307.074.543 dong.

- Chap nhan yéu cau khai kién cta nguoi khai kién:

Huay bo Thong bao vé viéc khong duge hoan thué sé 10662/TB-CCT
ngay 24/12/2018 do Chi cuc Thué Quéan B ban hanh. Hay bé Quyét dinh vé
viéc 4p dung cac bién phap khic phuc hiu qua sd 7049/QD-CCT ngay
24/12/2018 do Chi cuc truéng Chi cuc Thué Quan B ban hanh.

Ngoai ra 4n so thdm con tuyén an phi va quyén khang cdo ciia duong su.



Ngay 10/12/2019 Chi cyc Thué Quan B khang cdo yéu cau giir nguyén
Thong béo hoan thué s 10662/TB-CCT ngay 24/12/2018 ctia Chi cuc Thué
Quan B, vi Héa don mua vao dugc 1ap sau ngay hang hoa dugc thong quan;
Khéng c6 hop ddng xuat khau ban chinh.

Ngay 10/12/2019 Chi cuc trudéng Chi cuc Thué Quan B khang cdo yéu
cau giit nguyén Quyét dinh 4p dung bién phap khic phuc hiu qua sb
7049/Qb-CCT ngay 24/12/2018.

Tai phién toa phic thim:

- Chi cuc Thué Quan B va Chi cuc truong Chi cuc Thué Quan B di ¢o
don khang céo va yéu cau Tda an xét xir ving mit.

- Nguoi khéi kién, Cong ty trach nhiém hiru han Q(c6 dai dién theo uy
quyén) trinh bay yéu cau giit nguyén an so tham.

- Nguoi bao vé quyén, loi ich hop phap cta Chi cuc truong Chi cuc Thué
Quan B trinh bay: Thong bao khong dugc hoan thué, dya trén noi dung Bién
ban kiém tra thué ngay 13/12/2018 da néu 1 cac 1y do cin cir dé¢ Co quan
thué xac dinh s thué Cong ty khong dugc hoan. Trén co so s tién thué
khong dugc khau trir, thi 4p dung bién phap khac hau qua theo Quyét dinh sb
7049/QD-CCT ngay 24/12/2018. Yéu cau chap nhan khang cdo, stra an so
tham.

- Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phét biéu y
kién: V& thu tuc t6 tung: Ngudi tién hanh t6 tung va nhig nguoi tham gia to
tung da tuan thu dung quy dinh cua Luat T6 tung Hanh chinh. Vé ndi dung vu
an: hop dong xuat khau mua ban hang hoa khéng ban chinh, 30 héa don thué
GTGT duoc 1ap sau ngay thong quan, nén khong dwoc khau trir, hoan thué
GTGT. Déi véi quyét dinh ap dung bién phap khéic phuc hau qua vé hanh vi
khai sai thué, 1a dang. pé nghi stra an so tham, bac khoi kién cia Cong ty.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu co trong hé so vu dn dwoc tham tra tai
phién toa va qua két qud tranh tung tai phién toa, Héi dong xét xir nhén dinh:

[1] Vé thii tuc té tung:

Pon khang céo cua Chi cuc Thué Quén B va Chi cuc truong Chi cuc
Thué Quan B lam trong han luat dinh, hop I¢ nén chép nhan.

Tda 4n cap phuc tham xét khang cdo va nhiing phan c6 lién quan dén
khang cao (Piéu 220 Luat T tung Hanh chinh — TTHC)

[2] Vé yéu ciu khdng cdo xem xét giiw nguyén Thong bdo vé vigc
khéng dwoc hoan thué sé 10662/TB-CCT ngay 24/12/2018 ciia Chi cuc
Thué Qudn B:

2.1. Déi tuong khoi kién va thim quyén ban hanh quyét dinh bi kién:



Phia dai dién Chi cuyc truéng Chi cuc thué Quan B trinh bay tai bién ban
d6i thoai ngay 05/11/2019: Quy trinh va néi dung vé viéc hoan thué cia cong
ty Oda dwoc Chi cuc thué Qudn B thuc hién theo dung quy dinh. Sau khi co
bién ban kiém tra thué cic dinh Céng ty QOkhai sai so thué GTGT, Chi cuc
thué Qudn B ban hanh théng bdo vé viéc khéng dwoc hoan thué (Théng bdo
]0662/2018/TB-CC7)...hét thoi hiéu xw phat vi pham hanh chinh nén Chi cuc
truong Chi cuc thué Qudn B ban hanh quyét dinh vé viéc dp dung bién phdp
khdc phuc hdu qud sé 7049/0D-CCT ngay 24/12/2018...

Xét Chi cuc Thué Quén B ban hanh Théng bdo sé 10662/ TB-CCT ngay
24/12/2018 vé viéc khéng dwoc hoan thué, d6i véi Cong ty trach nhiém hiru
han Qua Tang Cudc Séng, sau do Cong ty nay bi Chi cuc truong Chi cuc
Thué ban hanh quyét dinh s6 7049/0D-CCT ngay 24/12/2018 vé viéc dp dung
bién phdp khdc phuc hdu qua - diéu chinh giam sé thué GTGT dwoc khdu trir
trong kp. Do @6 Thong bao 10662/2018/TB-CCT c6 anh hudng dén quyén, loi
ich hop phép ctiia Cong ty, nén thudc ddi twong khiéu kién vu an hanh chinh
(khoan 2 Piéu 3 Luat TTHC).

Tham quyén ban hanh Thong bao hoan thué GTGT thudc Chi cuc thué,
theo qui dinh tai Piéu 9 Thong tu s6 99/TT-BTC ngay 29/6/2016 ciia Bo Tai
chinh vé quan 1y hoan thué GTGT.

Nguoi bi kién 1a Chi cuc Thué Quin B (da ban hanh Thong bao )
10662/2018/TB-CCT) va Chi cuc truéng Chi cuc Thué Quan B (d3 ban hanh
Quyét dinh s6 7049/QD-CCT ngay 24/12/2018 vé ap dung bién phéap khic
phuc hau qua).

2.2. Noi dung Thong bao 10662/2018/TB-CCT thé hién:

- S6 thué GTGT Cong ty dé nghi hoan: 1.320.042.476 dong.

- S6 thué GTGT khong duge hoan: 1.012.967.933 dong

- Xir Iy chuyén khau trir tiép: 884.443 dong.

- S6 thué GTGT khéng duoc hoan, khong dugce chuyén khau trir ky sau:
1.012.083.490 dong.

- Kiém tra ky phat sinh dé nghi hoan thué tir thong 3 nam 2007 dén thang
12 nam 2015.

Chi cuc Thué Quan B di 1ap Bién ban kiém tra ngay 13/12/2018, lam co
s& cho viéc ban hanh Thong bao 10662/2018/TB-CCT, trong dé néu 1y do
khong duoc hoan, khong duoc chuyén khau trir ky sau, s thué
1.012.083.490 dong, nhu sau:

- Tht nhét, qué trinh luu trir hdéa don dau vao, Cong ty bi that lac cac hoa
don mua hang cac thang 1,2,4,5,6 nam 2008 nay khong c6 ban chinh c6 tong
gia tri hang hoa mua vao tri gia 940.829.823 dong, tuong ung thué GTGT dau
vao khong duogc khéu trir, khong dugc hoan 14 46.132.169 dong. (1)



- Thtr hai, Céng ty c¢6 6 hoa don dau vao trén 20 triéu dong khong co
chtng tir thanh toan qua ngan hang c6 tong gia tri hang hoa mua vao tri gia
71.090.273 dong, twong tmg thué GTGT dau vao khong duge khau trir, khong
dugc hoan 13 6.962.727 dong. (2)

- Thir ba, Cong ty c¢6 cac hdéa don mua vao dugc 1ap sau ngay hang hoa
dugc thong quan c6 tong sb thué GTGT dau vao tuong tmg khong duoc khau
trir, khong duoc hoan 13 263.354.000 dong. (3)

- Thir tw, Cong ty khong xuat trinh dugce hop dong xuit khau ban chinh
nén khong duogc khau trir, khong dugc hoan sé thué GTGT dau vao
983.085.780 ddng.(4)

Dbi v6i cac vi pham trén, do c¢6 héa don mua vao bi trung (dinh kém
theo bang ké s 8a, 8b, 8c) nén ghi nhan tong sd thué GTGT dau vao khong
dugc khau trir 1a 1.088.760.596 dong. (1 +2 + 3 + 4 =5)

Ngoai ra Cong ty cd 2 hop ddng xuit khau nhung to khai hai quan,
khong c6 dong dau thuc xuét cuia Co quan hai quan ¢6 doanh thu xuat khau 2
to khai nay 1a 35.721.936 d6ng, Poan kiém tra diéu chinh ting, tinh thué
GTGT dau ra 1a 3.322.894 dong. (6)

Xét Bién ban kiém tra thué ngay 13/12/2018 va bién ban lay 1oi khai,
Chi cuc thué Quén B khong hoan thué, khong chuyén khau trir ky sau, véi Iy
do:

- Cong ty ¢6 30 hoéa don mua vao dugc 1ap sau ngay hang hoa duoc
thong quan nén khong dugc khau trir, khong dugce hoan sb thué GTGT dau
vao tuong tmg 1 263.354.000 dong (3).

- Cong ty khong xuét trinh dugc hop dong xuit khau ban chinh nén loai
(khong duoc khau trir, khong duoc hoan) s6 thué GTGT dau vao tuong tng
983.085.780 ddng (4).

2.2.1. Xét, Chi cuc thué Qudn B vién Iy do Céng ty c6 30 héa don hang
héa dwoc ldp sau ngdy hang héa dwoc thong quan nén khéng dwoc khdu tri,
khéng dwoc hoan s6 thué GTGT dau vao la 263.354.000 dong, theo quy dinh
tai Piém 1 Piéu 9 Nghi dinh 89/2002/ND-CP ngay 07/11/2002 ciia Chinh phii
qui dinh vé in, an, phat hanh, sir dung, quan Iy héa don va Khodn 3 Diéu 15
Nghi dinh 51/2010/ND-CP ngay 14/5/2010:

Can ctr Diéu 15 Thong tu s6 219/2013/TT-BTC ngay 31/12/2013 ciia Bo
Tai chinh qui dinh: “Piéu kién khdu trir thué gid tri gia tang dau vao: C6 hod
don gia tri gia tang hop phap cua hang hoa, dich vu mua vao...”

Can ctt Muc IV Phan B Théng tu sb 32/2007/TT-BTC ngay 09/4/2007
cua B¢ Tai chinh quy dinh:

“Hoa don, chung twr hop phap la:



4.1- Hod don do Bé Tai chinh (Tong cuc Thué) phdt hanh do co quan
thué cung cdp cho cdc co sé kinh doanh.

4.2- Hod don do cdc co sé kinh doanh tw in dé sir dung theo mdu quy
dinh va da dwoc co quan T hué chcfp nhdn cho sw dung.

“4.4- Hoa don, chung tir mua, ban, su dung trong cac truong hop duoi
day dwoc coi la khong hop phap:

a) Mua, ban hoa don chwa ghi noi dung theo quy dinh, tric truong hop
mua hod don do co quan thué phat hanh;

b) Mua, ban, sw dung hoa don da ghi cac chi tiéu, ngi dung nghiép vu
kinh té nhung khéng phat sinh viéc mua bén hang hod, dich vu kém theo;

¢) Mua, sir dung hod don gid, hod don ciia co sé kinh doanh khéc dé ban
ra, dé hop thirc hod hang hod, dich vu mua vao khéng c6 chirng tir hodc hang
hod, dich vu ban ra dé gian lgn thué, dé ban hang hod nhung khéng ké khai
nop thué:

Vi cac cin ctr phap luat vién dan, xét théy diéu kién dé duoc khau trir
thué GTGT dau vao 1a phai c6 hoa don GTGT hop phap cia hang hoa mua
vao. Cac hoéa don GTGT cua hang hdéa mua vao ma Cong ty ké khai 30 hoa
don di ghi ngay xuat hoa don sau ngay hang héa dugc thong quan, khong
thudc truong hop 13 héa don bat hop phap.

Cian ct Khoan 1 Piéu 8 Thong tu s 99/2016/BTC ngay 29/6/2016 cua
Bo Tai chinh huéng din quan 1y hoan thué gia tri gia ting quy dinh: “Truong
hop qua kiém tra, thanh tra thué phdt hién ngwoi nép thué mua hang héa,
dich vu ciia ngueoi ndp thué khéc (bén cung cap hang héa, dich vu) cé hanh vi
trén thué, gian ldn thué, co quan thué phai bé sung ké hoach kiém tra, thanh
tra bén cung cdp hang héa, dich vu; hodc dé nghi co quan thué qudn Iy truc
tiép bén cung cdp hang héa, dich vu bé sung ké hoach va thiee hién kiém tra,
thanh tra hodc cung cdp théng tin vé viéc chap hanh phdp ludt thué ciia bén
cung cdp hang héa, dich vu dé cé cdn cir gidi quyét hoan thué”.

Qua trinh giai quyét vu an, Cong ty ciing di chimg minh dugc sb hang
héa mua vao cta 30 hoa don nay, da xuat khau hop phap (thé hién qua bé ho
so xudt khdu gom to khai hdi quan,vin don, héa don, phiéu dong géi hang
héa, gidy bdo c6 ciia ngdn hang...). Toa cip so tham va phuc tham ciling da
tién hanh thu thap cac héa don GTGT dau vao, do cic doanh nghiép ban hang
cho Cong ty trach nhiém hiru han Qua Ting cudc séng, gdom: Doanh nghiép tu
nhan San xuit thuong mai Khai Pat (08 hoa don) va Cong ty TNHH MTV
San xuat Thuong mai Pat Khai Hoang (09 héa don), Cong ty trach nhiém hitu
han Hoa Vién (01 héa don), Cong ty trach nhiém hitu han gém st Ly Phat (06



héa don), Cong ty trach nhiém hitu han mdt thanh vién Sang Quy Phat (01
hoa don), Cong ty trach nhi¢m hita han Hoang Ngoc Thi¢n (01 héa don),
Cong ty trach nhiém hira han Hoang Ngoc Thanh (01 héa don) Cong ty trach
nhiém hira han may tre Puc Viét (01 hoa don), Doanh nghiép tu nhan son mai
Hiép Cong (01 hoa don), Doanh nghiép tu nhan san xuat gbm st Hoan Thanh
(01 hoa don); theo giai trinh ciia Cong ty rang mua hang trude, tra tién sau.

Xét trong qua trinh kiém tra hd so hoan thué, khong c6 két luan cia co
quan tham quyén xac dinh 30 héa don néu trén, 1 bat hgp phap hoic két luan
Cong ty c¢6 hanh vi gian 14n thué. Mit khac, Cong ty da chting minh duoc sb
hang hoa trén cac hoa don nay da dugc xuat khau hop phép.

Do d6, Chi cuc thué Quéan B vién Iy do 30 hoa don hang héa mua vao
duogc 1ap sau ngdy thong quan dé loai trir (khdng duwoc khdu trir, khéng dwoc
hoan) s6 thué GTGT déau vao tuong Gng 14 263.354.000 dong ddi véi Cong ty
trach nhi€ém hiru han Qla khong ding.

2.2.2 Xét, viéc Chi cuc thué Qudn B vién Iy do Cong ty khéng xudt trinh
dwoc ban chinh hop dong xudt khau nén loai trir (khéng dwoc khau trir, khong
diroc hoan) s6 thué GTGT dau vdo twong tmg véi cdc héa don dau vdo
983.085.780 dong:

Cin ctr Diéu 16 Thong tu s6 219/2013/TT-BTC ngay 31/12/2013 ciia Bo
Tai chinh quy dinh Piéu kién khau trtr, hoan thué dau vao ctia hang hoa, dich
vu xuat khau: “Hang hoa, dich vu xudt khdu d@é dwoc khau trir thué, hoan thué
GTGT dau vio phdi co du diéu kién va cdc thii tuc néu tai khoan 2 Piéu 9 va
khodn 1 Diéu 15 Théng tw nay, cu thé nhw sau:

“]. Hop déong ban hang héa, gia cong hang héa (doi véi trieong hop gia
cong hang héa), cung vmg dich vu cho t6 chike, cd nhan nide ngodi...

2. To khai hai quan doi véi hang héa xudt khau da lam xong thii tuc hdi
quan theo hwéng dan ciia BY Tai chinh vé thii tuc hdi quan; kiém tra, gidm sdt
hai quan...”

3. Hang héa, dich vu xudt khau phai thanh todn qua ngan hang...”

Can cir Khoan 1 Diéu 24 va Khoan 2 Piéu 27 Luat thuong mai c6 quy
dinh: “Hop dong mua ban hang hod dwgc thé hién bang 16i néi, bang vin ban
hodc dwoc xdc ldp bang hanh vi cu thé...Mua ban hang hod quéc té phdi
dwoc thuc hién trén co so hop déng bcing van ban hoac bcfng hinh thirc khac
co gia tri phap ly twong duong...”

Xét, theo nhu két luan kiém tra ctia Chi cuc Thué Quan B, tur thang
3/2007 dén hét thang 12/2015 Cong ty di xuat khau hang hoéa véi doanh thu
xuat khau chiém ty 1& 99,7% tong doanh thu; Cong ty da cung cap 196 Hop
ddng xuat khau. Trén cac hop ddng nay chit ky ciia bén mua hang (doi tdc
miede ngoai) 1a ban chup Scaner, bén ban ky tén va dong dau trén hop dong
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nay. Theo giai thich cia Cong ty do dic thu cta cong viée xuat khau hang hoa
1a ban hang cho cac dbi tac nudc ngoai mat hang thu cong my nghé, gdm s,
nén viéc tryc tiép gap mat dam phan dé ky vao hop dong 1a rat kho, moi giao
dich hai bén déu qua dién thoai va mail, fax. Khi théng nhat don hang thi bén
mua hang ky vao hop dong va Scaner ban chup giri mail cho Cong ty va Cong
ty in ra ky dong ddu bén ban va Scaner gii ban chup di ky cho bén mua va
cung thuc hién. Toan bo 196 Hop dong xuat khau déu duoc giao dich ky két
bang hinh thirc ndy déu da dugc co quan hai quan 1am thi tuc thong quan hop
phap.

Xét Hop dong mua ban qudc té giira cac bén bang cac hinh thirc ma phap
luat khong cadm; Hop dong ban hang cho doanh nghiép nudc ngoai bang hinh
thire ky hop ddng qua thu dién tir trén co s khach hang nudc ngoai ky trude,
giri mail ban chup Scaner cho Cong ty, Cong ty in va ky dong dau. To khai
hai quan c6 x4c nhan thuc xuit (théng quan), pht hop hoa don xuat khau, sd
luong ching loai hang hoa, phiéu déng goi va dic biét can ctr vao cac Lénh
bdo c¢6 ciia Ngan hang thi bén mua hang trén cac hop dong nay da chuyén du
tién mua hang theo hop ddng cho Cong ty qua tai khoan thanh toan tai ngan
hang la da chimg minh dugc viéc bén ban va bén mua ¢ nudc ngoai cung
dong ¥ xac 1ap hop dong va da cung thuc hién theo hop dong ma Cong ty da
cung cap.

Tai Cong vin s6 10492/BTC- TCT ngay 30/7/2015 caa Bo Tai chinh vé
huéng dan cong tac hoan thué c6 qui dinh: “Céng tdc xit Iy hoan thué GTGT
doi voi hang xudt khdu: viéc kiém tra, ra sodt tinh hop [é, tinh chinh xdc cua
chitng tir hoan thué; ciing nhw céng tac kiém tra, thanh tra hé so hoan thué
cho hang héa xudt khdau doi véi To khai hdi quan xudt khau thi co quan Thué
phdi tra ciru hé so hdi quan trén co sé dir liéu do co quan Hai quan cung
cap...”

Do d6 Chi cuc Thué Quan B vién 1y do Cong ty trach nhiém hiru han
Qkhong xuét trinh dugce ban chinh hop déng xuit khau nén loai trir (khong
dugc khiu trir, khong duoc hoan) s thué GTGT dau vao 983.085.780 dong 1a
khong dung.

2.2.3 Poi véi cdc Iy do: Cong ty bi that lac cac hoa don mua hang cac
thang 1,2,4,5,6 nam 2008 nén khong dugc khau trit GTGT dau vao
46.132.169 ddng; Cong ty c6 6 hoa don dau vao trén 20 tridu dong khong cd
chtmg tir thanh toan qua ngan hang nén khong dugc khiu trir 13 6.962.727
dong; Cong ty co6 02 hop dong xudt khau nhung to khai hai quan khong c6
dau thyuc xuat ctia Co quan hai quan c6 doanh thu xuat khau 02 to khai nay 1a
35.721.936 d6ng nén bi diéu chinh tinh thué GTGT dau ra 1 3.322.894 dong.
Xét tai phién toa so thAm phia nguoi khoi kién thira nhan dung, nén khong xét.

[3] V@ khang cdo yéu ciu giit nguyén Quyét dinh vé viéc ap dung
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bién phap khic phuc hau qua s6 7049/2018/QD-CCT ngay 24/12/2018:

3.1. Tham quyén ban hanh:

Chi cyc truong Chi cuyc Thué Quan B ban hanh Quyét dinh
7049/2018/QB-CCT 1a dang thim quyén, theo khodn 3 Piéu 44 Ludt xir Iy vi
pham hanh chinh nam 2012; diém d khodn 3 Diéu 44 Ludt xv 1y vi pham hanh
chinh nam 2012, Piéu 10, khoan 3 Diéu 14 Nghi dinh 129/2013/ND-CP ngay
16/ 10/ 2013 ciia Chinh phii qui dinh xir phat vi pham hanh chinh vé thué va
cwdng ché thi hanh quyét dinh hanh chinh thué.

3.2. Co s6 ban hanh Quyét dinh:

Chi cuc Thué Quéan B da can cur vao ndi dung Bién ban kiém tra thué
ngay 13/12/2018 va Thong bao sd 10662/2018/TB-CCT vé viéc Cong ty
khong duoc hoan, khong duoc chuyén khiu trir ky sau sé tién thué
1.012.083.490 dong, tir d6 két luan Cong ty c6 hanh vi khai sai sé thué GTGT
trong ky thué tir thang 03/2007 dén quy 04/2015. Nén Chi cuc truéong Chi cuc
Thué Quan B ban hanh Quyét dinh 7049/2018/QD-CCT budc khic phu hiu
qua s& “... diéu chinh giam sé thué gid tri gia tang dwoc khdu trir trong ky:
1.012.083.490 dong...”.

Xét nhu phan tich & muc [2] trén, Thong bao sb 10662/2018/TB-CCT la
sai. Vi vdy, khong co co so xac dinh Cong ty di c6 hanh vi khai sai sb thué
GTGT trong ky thué dé nghi hoan tir thang 03/2007 dén quy 04/2015 1a
1.012.083.490 dong.

Chi cuc truong Chi cuc thué Quan B ban hanh Quyét dinh sb
7049/2018/QD-CCT diéu chinh giam sé thué gid tri gia tang dwoc khdu trir
trong ky: 1.012.083.490 dong, d6i véi Cong ty trach nhiém hiru han Qua Ting
Cudc Sbng, 1a khong ding.

[4] Xét yéu ciu ciia nguwoi khéi kién vé vigc yéu cau Chi cuc thué
Qudn B phdi xem xét gidi quyét viéc hoan sé thué GTGT cia ky thué tiv
thang 03/2007 dén hét thing 12/2015, xét thiy:

DPong thoi véi viée huy Quyét dinh hanh chinh bi kién, nhu phan tich &
muc [2], [3]. Toa buéc Nguwoi cé tham quyén, Co quan ban hanh Quyét dinh
hanh chinh phai thyc hién nhiém vu, cong vu, kién nghi cach thuc xu ly doi
Vi quyét dinh hanh chinh trdi phdp ludt da bi hiy, theo quy dinh tai diém b
khodn 2 Diéu 193 Luat TTHC.

Khang céo cua Chi cuc Thué Quan B va Chi cuc truong Chi cuc Thué
Quan B khong c6 co s¢ chap nhan.

Céc phan khéc ctia 4n so tham khong c6 khang céo nén giir nguyén.

/5] Vé dn phi hanh chinh phuc tham: Chi cuc thué Quan B, Chi cuc
truong Chi cuc thué Quan B phai chiu 300.000 dong, theo khoan 1 Piéu 34
Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 ctia Uy ban thudng vu
Qudc hoi vé an phi, 1& phi Toa an

Vi cdc lé néu trén,

QUYET PINH:
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Cian ¢t khoan 1 Diéu 241 Luat tb tung hanh chinh; cung cac diéu luat da
vién dan;

Xur: Khong chép nhan khang cdo cua Chi cuc Thué Quan B va Chi cuc
truong Chi cuc Thué Quén B;

1. Pinh chi giai quyét mot phan khaoi kién ctia ngudi khoi kién yéu cau
Chi cuc trudong Chi cuc Thué Quan B phai giao Quyét dinh hoan thué, s tién
thué gid tri gia ting 307.074.543 dong.

2. Chép nhan khoi kién cia Cong ty trach nhiém hitu han Qua Tang
Cudc Séng:

2.1 Huy bo Thong bao vé viée khong duoc hoan thué sé 10662/TB-CCT
ngay 24 thang 12 nam 2018 cta Chi cuc Thué Quén B.

2.2 Huy bo Quyét dinh vé viéc ap dung cac bién phap khic phuc hau
qua sd 7049/QD-CCT ngay 24 thang 12 nam 2018 caa Chi cuc truong Chi
cuc Thué Quan B.

2.3.Co quan quan ly thué co6 trach nhiém thyuc hién nhiém vy, cong vu
trong viéc hoan sb thué gia tri gia tang ky thué tir thang 03 nam 2007 dén hét
thang 12 nam 2015 doi véi Cong ty trach nhiém hitu han Qua Tang Cudc
Sbng, theo dung qui dinh cta phép lut.

2. An phi hanh chinh so tham: Chi cuc thué Quan B phai chiu 300.000
déng; Chi cuc truong Chi cuc thué Quan B phai chiu 300.000 déng.

An phi hanh chinh phuc tham: Chi cuc thué Quan B phai chiu 300.000
déng, dugc khau trir hét vao tam Gng an phi theo phiéu thu sb
AA/2018/0014935 ngay 12/ 12/ 2019 ctia Chi cuc Thi hanh &n dan sy Quén
B; Chi cuc truong Chi cuc thué Quan B phai chiu 300.000 déng, duge khau
trir hét vao tam Gng 4an phi theo phiéu thu s6 AA/2018/0014934 ngay
12/12/2019 cua Chi cuc Thi hanh an dan sy Quan B.

Hoan tra cho Cong ty trach nhi€ém hiru han Qsb tién tam ung an phi da
nép 1a 300.000 ddng theo phiéu thu tién s AA/2017/0021932 ngay
20/3/2019 cua Chi cuc thi hanh &n dan sy Quan B.

An xir phuc tham cong khai, c6 hi€u luc thi hanh.

Noiuhn: TM HOI PONG XET XU PHUC THAM
) T?G\?S rclégnca grtl;lo}l‘;i‘l)CM THAM PHAN CHU TOQA PHIEN TOA
- VKSND Thanh pho H6 Chi Minh;

- Chi cuc THADS Quén B;

- TAND Quén B ;

- Cac duong su;
- Luu VP, ho so vu an.

Nguyén Minh Hiéu
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