TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH CAO BANG Poc l1ap - Tw do - Hanh phuc

Ban an sb:; 34/2023/DS-PT

Ngay: 14-6-2023

VIV Kién doi tai san (tién)

Bang.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH CAO BANG

- Thanh phan Hgi dang xét xi phuic tham gém cé:
Tham phén - Chui tog phién toa: Ong Ngon Ngoc Vién
Cac Tham phan: Ong Duong Vin Son
Ong Hoang Vin Thu
- Thw ky phién toa: Ba Ma Thi Huyén - Thu ky Toa an nhan dan tinh Cao

- Pgi dign Vién kiém sat nhan dan tinh Cao Bang tham gia phién toa: Ba

Truong Thi Nha - Kiém sat vién.

Trong ngay 14 thang 6 ndm 2023, tai Tru s Toa an nhan dan tinh Cao Bang

xét xtr phuc tham cong khai vu an thy ly sé: 05/2023/TLPT-DS ngay 10 thang 3
nam 2023 vé Kién doi tai san (tién)

Do Ban an dan sy so tham sé 55/2022/DS-ST ngay 19 thang 9 nam 2022

ctia Toa 4n nhan dan thanh phd C, tinh Cao Bang bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 63/2023/QD-PT ngay

01 thang 6 nam 2023 gifta cac duong su:

- Nguyén don: Ong Bui Puc T — sinh ndm 1965. C6 mat
Dia chi: Xém I, x4 V, thanh phd C, tinh Cao Bang;
Ngueoi dai dién theo uy quyén ciia nguyén don: Ba Phung Thi U - sinh nim

1965. Pia chi: T6 G, phuong S, thanh phd C, tinh Cao Bang; Co mit

- Bi don:

1. Cong ty c6 phan X.

Ngudi dai dién theo phap luat: Ong Phan Vin T1 - sinh nim 1963. C6 mit.
Dia chi: T6 B (t6 D cii), phudng S, thanh phd C, tinh Cao Béng;

2. Ong Phung Vin N - sinh nam 1964. C6 mit

Dia chi: TO I, phuong S, thanh phé C, tinh Cao Béng;
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Ngueoi bao vé quyén va loi ich hop phdp ciia bi don Phung Van N: Luat su
Hoang Thi L - Van phong luat su H — L. Dia chi: T6 A, phuong S, thanh phd C,
tinh Cao Bﬁng; Co mat

- Ngueoi khdng cdo: Bi don Cong ty co phan X Cao Bang, Ong Phung Vin
N.

NOI DUNG VU AN:

Trong don khoi kién va trong qua trinh giai quyét vu 4n, nguoi dai dién
theo uy quyén ciia nguyén don I ba Phung Thi U trinh bay:

Theo ndi dung don khoi kién ngay 11/3/2021 va don khoi kién ngay
11/6/2022, dng Bui Buc T gui quy toa, yéu cau toa an giai quyét budc Cong ty co
phan X (Nguoi dai dién theo phap luat: Ong Phan Van T1 — Giam dbc cong ty)
va 6ng Phung Vian N (Doi trudng doi 5 Cong ty cd phan X) phai ¢ trach nhiém
thanh toan tién nhan cong, thi cong cong trinh Khu tai dinh cu K thi xa C cho dng
Bui Ptrc T s6 tién la: 211.658.5004 (Hai tram mudi mot triéu sau tram nam muoi
tam nghin ndm trim dong).

Cu thé, sau khi ky két hop dong kinh té sb 02/HPKT ngay 15/9/2010 véi
Cong ty ¢6 phan X (Cong ty) do 6ng Phan Van T1 dai dién. Ban than ong BUi
Purc T di tién hanh thi cong va hoan thanh cong trinh 02 géi thau dung thoi gian
thoa thuan trong hop dong. Cong ty da tién hanh kiém dém, do dac cu thé va xéac
dinh khdi lugng, xac nhan tién nhan cong cua to thi cong Bui Dtc T. Cu thé:

- Nhan cong goi thau s6 01: C6 gid tri khoi lugng 1a: 613.988.500d (Sau tram
muo1i ba triéu chin trdm tam muoi tAm nghin ndm tram dong).
- Nhan cong géi thau sb 02: C6 gia tri lghéi lwong 1a: 411.670.000d (Bn tram
muo1 mot tri¢u sau tram bay muoi nghin dong).
Tong gia tr khoi luong ctia 02 goi thau 1a: 1.025.658.500d (Mot ti khong trim
hai muoi [dm tri¢u sau trdm nam muoi tdm nghin nam tram dong).
Trong qua trinh thi cong cong trinh, t6 thi cong cua 6ng Bui Puc T di tam
ung trudce so tién la:
- Bang ké tam ung to ngay 02/10/2010 dén ngay 22/01/2011 la:
281.000.0004 (Hai tram tdm muoi mot tri¢u dong).
- Bang k& tam tmg nam 2012 1a: 133.000.000d ( Mot tram ba muoi ba tri¢u
dong).
- Bang ké tam mg tu ngay 08/9/2012 dén ngay 18/01/2014 1a: 320.000.000d
(Ba tram hai muoi triéu dong).
\ Téng cong sb tién di tam Gmg 1a: 734.000.000d (Bay trim ba muoi tu triéu
dong).
Nhu vay, s6 tién nhan cong ma cong ty con phai thanh toan cho ong Bui Pirc
T la:
1.025.658.500d - 734.000.000d = 291.658.500d (Hai tram chin muoi mot
triéu sdu trdm nam muoi tdm nghin nam trdm dong).
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Ké tir ngay 18/01/2014 cho dén nay, Cong ty c6 phan X Cao Bang khong
thanh toan cho 6ng Bui Dirc T s6 tién trén. Ban than ong Bui Puc T di gip truc
tiép ong T1 (Giam dbc) dé nghi thanh toan nhiéu lan, nhung coéng ty khong thanh
toan. Do cong ty khong thanh toan tién cong trinh, 6ng B buc T dé phai tu minh
vay tién ngan hang dé tra tién cong cho cac cong nhan trong t6 ctia 6ng Bui Puc
T. Cho dén nay ong Bui Ptc T van chua tra dugc hét s6 tién vay ngin hang.

Nam 2019, 6ng Bui Bire T ¢6 khot kién ra Toa an nhan dan thanh phé Cao
Bang, yéu cau toa an giai quyét budc phia cong ty phai thanh toan tién cho ong
Bui Dtrc T. Toa an da thy 1y giai quyét, tai budi hoa giai ong Phan Van T1 (Gidm
dbc cong ty) da cam két s& thanh toan cho ong Bui Buc T s tién trén, nén 6ng
Bui Duc T da rat don khoi kién. Toa an ra quyét dinh dinh chi giai quyét vu an 80
06/2020/QDST-DS ngay 04/02/2020. Sau khi thoa thuan tai tda, phia cong ty van
khéng thanh toan tién cho 6ng Bui Pic T. Ngay 30/8/2020 giita 6ng Bui Puc T
va ong Phung Van N d 1ap “Gidy xac nhan tién nhan cong” x4c nhan cong ty con
phai thanh toan cho to thi cong ctia 6ng Bui Puc T s6 tién 1a: 291.658.500d (Hai
tram chin muoi mét triéu sau trim ndm muoi tdm nghin nim trim dong). Khoan
tién nay s& dugc chuyén vao tai khoan ctia ong Phung Van N dé 6ng N thanh toan
tién nhan cong cho 6ng Bui Puc T. Thang 10/2020 6ng Bui buc T va 6ng Phung
Van N ra ngan hang Nong nghiép nhan 5O tlen 50.000.000d (Nam muot triéu
dong) Glay bién nhan tién do ong N giit - SO tién con lai 241.658.500d (Hai trim
bén muoi mdt triéu sau trim nim muoi tAm nghin nam tram ddng) phia Cong ty
khéng thanh toan cho 6ng Bui Buc T. De bao vé quyén va loi ich hop phap cua
minh, ngay 11/3/2021 6ng Bui Buac T tlep tuc khoi kién tai tdoa an yéu cau Cong
ty va dng Phung Vin N phai thanh toan tién cho ong Bui Dirc T.

Sau khi nhan dugc don khoi kién cua ong Bui Buc T, Toa an da huong dan
6ng Bui Dirc T vé viéc lua chon Hoa giai vién va chuyén vu viéc sang Hoa giai.
Sau khi dugc Hoa giai vién phan tich, giai thich, hoa giai vu viéc gifta cac bén.
Ong N da thanh toan cho ong Bui Puc T dugc sé tién 1a 30.000.000d (Ba muoi
triéu ddng). S6 tién con lai 211.658.500d (Hai trim mudi mot triéu sau trim ndm
muoi tdm nghin nam trim dong), ong Phung Vin N va 6ng Phan Vian T1 - (Giam
dbc cong ty) dun day trach nhiém khong thanh toan cho 6ng Bui Puc T. Do viy
6ng Bui Puc T dé nghi Toa an giai quyét theo quy dinh cta phéap lut. Budc Phia
cong ty va dng N phai c6 trach nhiém thanh toan cho 6ng Bui Ptrc T Khoan tién:
211.658.5004d (Hai tram mudi mot triéu sdu tram nam muoi tAm nghin nam tram
d6ng) va tinh 13i suét theo quy dinh cta phap luat ctia khoan tién trén cho 6ng BUi
Pt T ké tir ngdy thang 02/2014 cho dén nay.

Qua trinh giai quyét vu an 6ng Phan Van T1 (giam ddc) - dai dién theo phap
luat ctia Cong ty ¢ phan X Cao Bing: V& viéc ky két hop ddng kinh té sb
02/HPKT ngay 15/9/2010 gitta Cong ty cd phan X do 6ng Phan Vin T1 dai dién
va 6ng Bui Dtc T. Ban than 6ng Bui Pirc T da tién hanh thi cong va hoan thanh
cong trinh 02 gbi thau dung thoi gian thoa thuan trong hop dong. Cong ty d tién
hanh kiém dém, do dac cu thé va xac dinh khéi lugng, xac nhan tién nhan cong
ctia to thi cong Bui Pirc T. Cu thé:

- Nhan cdng goi thau sb 01: C6 gié tri khdi luong 1a: 613.988.5004 (sau trim
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mudi ba triéu chin trim tdm muoi tim nghin nam trim dong).

- Nhan cong goi thau s 02: Co gid tri khéi luong 13: 411.670.000d (Bdn trim
mudi mot triéu sau trim bay muoi nghin dong).

Téng gia tri khéi lwong ctia 02 goi thau 1a: 1.025.658.500d (Mot ti khong
tram hai muoi nam triéu sdu tram ndm muoi tdm nghin ndm tram déng).

Tuy nhién, viéc ky hop dong 1a dé c6 can ctr thanh toan, con vé khdi luong
cong trinh 6ng T1 khong quan 1 tryuc tiép nén dng T1 khdng biét. Viéc thyc hién
cong trinh 1a thuc hién khoan va da khoan cho 6ng N, nén viéc 6ng N thoa thuan
va thanh toan cho d6i thi céng cta 6ng T thé nhung phia cong ty cling khong biét
rd. Cong ty da thanh toan cho ong N dén 80% gia tri cac cong trinh, so tién con
lai da dugc Ban chi tén cua cong ty L1 dé giai quyét cho hai hoa. Trong qua trinh
giai quyet vu an ciing nhu tai phién toa, 6ng Phan Van T1 xac nhan, cong ty da
chuyén tra cho 6ng N sd tién 288.900.000d (Hai tram tam muoi tam tri¢u chin
trim nghin déng), cu thé ngay 08/10/2020 chuyén sb tién 50.000.000400 (Nim
muoi triéu dong) va ngay 22/02/2021 chuyén s6 tién 238.900.000d (Hai tram ba
muoi tam tri¢u chin tram nghin d6ng). Nhu vdy, s tién ctia cong ty con no lai
cua 6ng T dd dugc thanh toan gan du. Do vay, ong T1 cling mong mudn la 6ng N
va 6ng T s& thoa thuan duoc dé giai quyét vu an, khong co gi lién quan dén Cong
ty ¢6 phan X nira.

Qua trinh giai quyét vu 4n 6ng Phung Van N trinh bay: Tai don khoi kién
ctia 6ng Bui Dt T ngay 11/3/2021 tai Toa an nhan dan thanh phd Cao Bang yéu
cau: Nguoi bi kién 1a Cong ty c6 phan X, Nguoi dai dién theo phap luat la ong
Phan Van T1 - giam doc _6ng Phung Van N la nguoi co quyén loi nghia vu lién
quan phai thanh toan sé tién 241.658.500d (Hai tram bon muoi mot triéu su tram
nim muoi tdm nghin ndm traim dong) 1a s tién Cong ty cd phan X chua thanh
toan khéi luong da thi cong xay dyng cac cong trinh cho nguoi thi cong la ong
Bui Puc T va yéu cau tinh 14i trén s tién cham tra ké tir ngay 20/01/2014 theo
quy dinh cua phép luat.

Vé mbi quan hé: Ong T1 1a giam déc Cong ty c6 phan X, Ong Phung Vin N
1a doi trudng doi thi cong dai dién cong ty P quan 1y, giam sat viéc thi cong. Ong
T 1a t6 truong thi cong cong trinh cta cong ty X.

Hién nay gitra 6ng Phung Van N va 6ng Bui Buc T khong con khoan ng nao
dbi véi s tién thanh toan khoi luong da thi cong xay dung cac cong trinh theo
hop ddng kinh té s6 02/HPKT ngay 15/9/2010 dé thi cong cong trinh k§ thuat ha
tang phuc vu cho khu tai dinh cu khu d6 thi M thanh phé C.

Tai Gidy xac nhan tién nhan coéng: T6 thi Cong Bui Pic T, cong trinh ky
thuét ha ting phuc vu cho khu tai dinh cu trong khu vyc thi xa C, tinh Cao Biang
ngay 30/8/2020 (Do 6ng T cung cap tai Toa an) Hang muc: Khu ti dinh cu khu
d6 thi méi xa dé tham: g01 thau s6 1 + goi thau sb IT (Giai doan 1).

Nhan cong géi thau s I: thi cong tir thang 8/2009 dén hét thang 12/2010.

Gia tri khoi luong: 613.988.500,6 (Sau tram muoi ba tri€u chin trdm tam
muoi tdm nghin ndm tram dong).

Nhan cong géi thau sb II: co bién ban xac dinh sb luong ngay 30/4/2012
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Gia tri khdi luong: 411.670.000,d (Bon traim mudi mot triéu sau trim bay
muoi nghin dong)..

Tong cong thi cong cua hai goi thau 1a 1.025.658.500,d (Mot ti khong tram
hai muoi 1am triéu sau trim nim muoi tdm nghin nam trim dong).

Phan quyét toan: 1.025.658.500,d (M4t ti khong tram hai muoi lam tri¢u sdu
trdm nim muoi tim nghin nim trim dong) cu thé:

Phan d3 tam Gng: tir ngay 02/10/2010: 281.000.000,d (Hai trim tdm muoi
mot triéu dong.

Tam Gng nam 2012 : 133.000.000,d (M6t trim ba muoi ba triéu dong).

Tam ung tir 8/11/2012 dén 18/1/2014: 320.000.000,d (Ba tram hai muoi triéu
dong).

Cong phan tam tng ctia hai géi thau 1a: 734.000.000d (Bay trim ba muoi tu
triéu dong).

T6 thi cong ctia d6ng T con duoc hudng la:

1.025.658.500d - 734.000.000d = 291.658.500d (Hai tram chin muoi mot
triéu sau trim nim muoi tAm nghin nim trim dong).

Théang 10/2020 Phung Van N thanh toan 50.000.000d (Nam muoi triéu
dong).

291.658.500d - 50.000.000d = 241.658.500d (Hai trim bon muoi mét trigu
sdu trim nim muoi tim nghin nim trim dong).

Con 241.658.500,d (Hai traim bdn muoi mét triéu sau trim nim muoi tm
nghin ndm trim ddng) éng T yéu cau dugc thanh toan theo hop dong.

Ong Phung Van N giai trinh nhu sau:

S tién 241.658.500d (Hai trim bon muoi mot triéu sau trim ndm muoi tim
nghin nam trim d6ng) sau khi duoc hoa giai vién tién hanh hoa giai nén giita hai
bén da lap thoa thuan ngay 31/5/2021 6ng N thanh toan 30.000.000d (Ba muoi
triéu déng) cho éng T.

241.658.5004 - 30.000.000d = 211.658.500d (Hai tram muoi mot tri¢u squ
trim nam muoi tim nghin nim trim dong)

Tuy nhién, theo quyét toan dot I ngay 19/01/2012: trir tam Ung tir ngay
02/10/2010 den het ngay 22/12/2011 con dugc 6ng Bui Burc T 1a nguoi nhan tién
thanh toan sb tién con dugc: 51.988.500d (Nam muoi mét triéu chin trim tam

muoi tdm nghin ndm trim déng). Nhung do 6ng trir nham nén 6ng di tinh lai va
trir dan vao nhimg 1an sau. Cu thé:

211.658.5004 - 51.988.500d = 159.669.500d (Mot tram nam muoi chin triéu
sau trim sau muoi chin nghin ndm tram dong).

Trong s tién 159.669.500d (M6t trim nim muoi chin triéu sau trim sau
muoi chin nghin nim trim dong) khong phai toan bo sb tién nay 1a cua 6ng BUi
buc T véi 1y do:

Vé San luong thuc té thi cong cua Goi thau sb 2: 271.325.000d (Hai trim
bay muoi mét triéu ba trim hai muoi 1am nghin dong) 1a sb liéu thuc té cua to ong
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T. (Con lai 14 cua céc to, ddi khac don lai dé tinh 1am s liéu thanh toan chung nén
g6i thau 2 ctia 6ng T moi duogce tinh 13 411.670.000d ( Bon traim mudi mot triéu
triéu sau trim bay muoi nghin dong) theo nhu trong hop déng kinh té sb 02 ngay
15/9/2010).
Thuec té, tong cong ca hai goi thau cua ong T 1a: 885.313.500d (Tam trdm
tam muoi nam triéu ba trim mudi ba nghin ndm trim déng).
Cu thé 6ng Phing Van N d4 thanh toan cho 6ng Bui Ptc T nhu sau:
Tam tng trong danh sach 19/01/2012 1a 281.000.000 d (Hai tram tam
muoi mot triéu dong).
Tam tng trong danh sach tir 9/2 dén hét 21/3/2012 1a 133.000.000d (Mot
trim ba muoi ba triéu dong).
Thanh toan nhim chuyén sang tam (ng thanh toan ngay 19/1/2012 I
51.988.500d (Nam muoi mot triéu chin trim tAm muoi tim nghin ndm trim dong).
Téng cong ong T ng sd tién: 465.988.500d (ing dot 1) (Bén trim sau
muoi 1am triéu chin trim tdm muoi tim nghin nim trim dong).
885.313.500d - 465.988.500d =419.325.000d (Bon traim mudi chin trigu
ba trdm hai muoi lim nghin déng).
Ong T tng tién tiép dot 2 13 400.000.000d (Bén tram triéu dong).
419.325.0004 - 400.000.000d = 19.325.000d (Muoi chin tri¢u ba tram
hai muoi 1am nghin d6ng).
Ngay 31/5/2021 da thoa thuén thanh toan 30.000.000d (Ba muoi tri¢u dong)
va xac nhan gitra 6ng Phung Van N voi dng T khong con tién cong no. Nén 6ng
khong con no tién 6ng T, ong khong nhat tri v6i yéu cau khoi kién caa ong T.

Vu an da dugc hoa gidi nhung khong thanh.
Tai ban an dan su so tham sb 55/2022/DS-ST ngay 10 thang 9 nim 2022 cua
Toa 4n nhan dan thanh phé C, tinh Cao Bang da quyét dinh:

- Cén ctt khoan 3 Diéu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu
39; Piéu 147; Diéu 271, Piéu 273 cta Bo luat T6 tung dan sy nam 2015;

- Cin ¢t cac Diéu 274, Diéu 275, Didu 278, Diéu 280, Diéu 283, Diéu 287,
Diéu 357, Diéu 468- Bo luat dan sy ndm 2015;

- Can ctt Piéu 137, Diéu 144 - Luat Xay dyng;

- Ap dung khoan 2 Piéu 26 Nghi quyét s6 326/2016/UBTVQH14 cta Uy
ban Thuong vu Qudc hoi ngay 30 thang 12 nam 2016 quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va sir dung &n phi va I¢ phi Toa an.

Tuyén xu:

1. Chép nhan yéu cau khoi kién caa Ong Bui Puc T vé viée yéu cau Cong ty
¢ phan X (6ng T1) va 6ng Phing Vin N thanh toan khoan tién thi cong
cong trinh k¥ thuat ha tﬁng phuc vu cho khu tai dinh cu trong khu vuc thi
xa C.

2. Budc Cong ty cd phan X phai c¢é trach nhiém thanh toan cho 6ng Bui
Puc T (Pia chi: Xom I, x4 V, thanh phd C, tinh Cao Bang) sb tién 14i ma cong ty
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C thanh toan cho 6ng T 1a: 204.368.493d va s6 tién nhan cong con no lai chua
thanh todn la: 2.758.500d

Téng sd tién no nhan cong va 1ai suat, cong ty phai tra cho 6ng Bui Pirc T
la: 207.126.993 dong (Hai tram linh bay triéu mot trim hai muoi sau nghin chin
tram chin muoi ba dong).

3. Budc 6ng Phung Van N phai c6 trach nhiém thanh todn cho 6ng Bui Dtic
T (Pia chi: X6m I, x4 V, thanh phé C, tinh Cao Bang) s6 tién 13i ma 6ng N cham
thanh toan cho ng T 13 33.660.372 va s6 tién ng nhan céng cong trinh chua thanh
toan 13 208.900.000d (Hai tram linh tam triéu chin trim nghin dong).

Téng sd tién ng nhan cong va 13i suat, ong Phung Vian N phai tra cho 6ng
Bui Puc T 1a: 242.560.372 dong (Hai traim bén muoi hai triéu ndm trim sau muoi
nghin ba trim bay muoi hai dong).

Ké tir ngay ban dn, quyét dinh c6 hiéu lyc phdp ludt (doi véi cdc truong hop
co quan thi hanh dan co quyén chu dong ra quyét dinh thi hanh dn) hodc ké tir ngay
c6 don yéu cau thi hanh dn ciia ngwoi dwoc thi hanh dn (doi véi cac khodn tién
phdi trd cho ngueoi dwoc thi hanh dn) cho dén khi thi hanh dn xong, bén phdi thi
hanh én con phdi chiu khodn tién 1di ciia sé tién con phdi thi hanh dn theo mirc
lGi sudt quy dinh tai Piéu 357, Diéu 468 ciia B ludt Dan sw nam 2015.

Ngoai ra ban an con quyét dinh vé an phi va quyén khang céo cho cac duong
su.

Sau khi xét xtr so tham, ngay 03 thang 10 nam 2022 bi don Phung Vin N
c6 don khang cdo khong nht tri voi ban an dan su so tham sb 55/2022/DS-ST
ngay 10 thang 9 nim 2022 cua Tda an nhan dan thanh phd C, tinh Cao Bang.

Ngay 10 thang 10 nim 2022 bi don Céng ty cd phan X c6 don khang céo
khong nhat tri voi ban an dan su so thim sb 55/2022/DS-ST ngay 19 thang 9 nim
2022 cia Toa an nhan dan thanh phé C, tinh Cao Bang.

Tai phién toa phuc tham, luat su béo vé quyén va loi ich hop phép cua bi
don Phung Vin N va ngudi dai dién theo phéap luat ciia Cong ty c6 phan X Cao
Bang giit nguyén khang co, dé nghi xem xét lai ban an so thim va cac tai lidu co
trong hd so vu 4n, d6i voi phan tinh 13i sudt, dé nghi tinh theo quy dinh cta phap
luat. Ngoai ra khong thém nop tai liéu, chimg ctr bo sung.

Nguoi dai dién theo Gy quyén cia nguyén don Bui Bac T - ba Phung Thi U
dé nghi HDXX giir nguyén ban an so tham ctia Toa 4n nhan dan thanh phé C, tinh
Cao Bing.

Dai dién Vién kiém sat nhan dan tinh Cao Br:ing phat biéu quan diém:

Pé nghi Toa 4n nhan dan tinh Cao Bang cin cit khoan 2 Diéu 308 BLTTDS,
khong chip nhan khang céo cia bi don Phing Vin N va Cong ty ¢ phan X, stra
ban an dan sy so tham s6 55/2022/DS-ST ngay 19 thang 9 nam 2022 cua Toa &n
nhan dan thanh phé C, tinh Cao Bang.

Sau khi xem xét don khang céo; tai li¢u chung ctr da dugc klem tra, xem
xét tai phién toa; két qua tranh tung tai phién toa; quan diém giai quyét vy 4n cia
Dai dién Vién kiém sat nhan dan tinh Cao Bang.
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NHAN PINH CUA TOA AN:

[1] V& t6 tung: Khang cdo ctia bj don Phung Vian N va bj don Cong ty ¢6
phan X trong thoi han luat dinh nén duoc xem xét giai quyét.

Tda an cap so tham di can cir theo quy dinh tai khoan 3 Piéu 26; diém a
khoan 1 Piéu 35; diém a khoan 1 Diéu 39 B6 luat t6 tung dan su 2015, thu 1y va
giai quyét yéu cau khai kién cta nguyén don Bui Puc T va bi don Cong ty cb
phan X, bi don Phung Vin N 14 ¢6 cin clt, dung quy dinh phap luat.

[2] Xét Khang c4o va can cir khang cdo cta bi don Phung Van N, Cong ty
¢ phan X:

[2.1] Tai don khang céo, bi don Phung Vin N cho rang ca hai géi thau duoc
tinh trén san luong, khdi luong thuc té dé quyét toan, cu thé: goi thau sd 1:
613.988.500d, goi thau s6 2: 271.325.000d, tong gia tri 1a 885.313.500d (Tam
tram tam muoi lam triéu ba tram muoi ba nghin nam tram d6ng) ong 1a ngudi truc
tiép thanh toan cho ong T, 6ng khong n¢ thanh toan tién cong cong trinh ma éng
T ¢ quyét toan thuc té d6i voi 2 goi thau.

Hoi dong phuc thim xét thay: Tai bang ké Quyét toan khdi lwong (go6i thau
s6 I) tir thang 8 nam 2009 dén hét thang 12 nim 2010 xic dinh gia tri 1a
613.988.500 dong. Bdi vai gia tri ctia goi thau nay, 6ng N khong co ¥ kién gi. Tai
Hop dong kinh té s6 02/HPKT ngay 15/9/2010 ngay 30/4/2012, tai Piéu 1 Hop
dong c6 nodi dung “Gid tri hop dong: Puwoc tinh trén thuc té va cing thong nhat
khoi wong dé cé co sé lam lwong hang thang (Dé thanh todn)”, can ¢t Hop dong
trén, ngay 30/4/2012 cac 6ng Bui Buc T, T6 Quang K, Phung Van N da 1ap bién
ban vé viéc xac dinh khoi luong ddi v6i goi thau sé 11, theo d6 xac dinh gia tri 13
411.670.000 d6ng. Tuy nhién ong N cho rang thyc té gia tri goi thau sb 2 chi 1a
271.325.000d. Kem theo don khang cao, ong N nop 04 trang van ban thé hién chi
tiét thi cong tung tuyén, 1y trinh, hanh muc, khéi luong 01 Béang thi cong khoi
lwong thi cong to ong Bui Bic T c6 cac 6ng Nong Van H1, Té Quang K, Phung
Vin N ky xac nhan dé lam can ctr cho khang cao cta minh.

Qua trinh giai quyét vu an tai cap S0 tham, nguyén don, bi don déu x4c nhan
sO tlen nhan cong cua hai goi thau, sb tién ng chua thanh toan hét cho ong T, Toa
&n cap so thAm nhan dinh day 1 nhiing tinh tiét, sy kién khong phai ching minh
theo Dicu 92 BLTTDS ndm 2015 1a ¢6 cén c.

Ngay 30/8/2020 gitta ong T va éng N da 1ap “Gidy xac nhan tién nhan cong”
x4c nhan cong ty con phai thanh toan cho éng T sd tién 1a 291.658.500d, ngay
08/10/2020 6ng N thanh toan cho 6ng T s6 tién 50.000.000d, ngay 31/5/2021 6ng
N thanh toan cho 6ng T s tién 30.000.000d, ké tir 46 dén nay 6ng N va cong ty
khong thanh toan thém bat cir khoan nao cho 6ng T. Toa an cap so tham xac dinh
thoi diém tinh 1ai tir thang 02/2014 14 ¢6 can ct.

Déi véi khang cao cho rang Hop dong kinh té s 2 cua cong ty khéng co
diéu luat quy dinh tinh I3i khi cham thanh toan c6ng cua cdng trinh, khi thuc hién
hai bén khdng cé phu luc vé 13i cham tra kém theo. HDXX xét thiy, mac du hop
ddng ma cac duong su ky két khdng co diéu khoan quy dinh vé lai, tuy nhién do
viéc cham thanh toan tién cong trinh, 6ng T da phai vay tién ngan hang dé tra tién
cdng cho céng nhan, gay thiét hai cho 6ng T, do d6, viéc Toa an cap so tham chip
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nhan yéu cau khai kién cua 6ng T vé sé tién 13i ma 6ng cham thanh toan la ¢6 can
cur.

[2.2] P6i v6i khang cao cua bi don Cong ty cd phan X. HDXX xét thay,
ngay 15/9/2010 cong ty c¢b phan X do dng Phan Vian T1 dai d va éng Bui Puc T
da ky Hop dong thi cong xay dung sé hop ddng kinh té sé6 02/HPKT ngay
15/9/2010, theo d6 6ng T co6 trach nhiém thi cong va hoan thanh cong trinh vai
gia tri hop dong duoc tinh trén thuc té va cung théng nhat khéi luong dé tinh
lwong hang thang. Ong T1 cho rang éng khdng quan Iy truc tiép nén dng T1 khdng
biét gi vé viéc thanh toan, cong trinh 14 thuc hién khoan, 6ng N hoan toan chiu
trach nhiém la khéng co can ctr, boi viéc dng ky két hop ddng kinh té thé hién
viéc cong ty co tham gia, la cha thé ky két hop dong véi dng T, mat khac tai don
khang c4o, vé phan trach nhiém cuaa cong ty, cong ty cé trach nhiém dinh ky tam
tng kinh phi cho dng N theo khéi lwong hoan thanh timg giai doan, tiing hang
muc. D4i véi ¥ kién cho rang viéc ky két hop dong la dé co can ct thanh toan,
con khéi luong cong trinh dng T1 khdng quan ly truc tiép nén ong khong biét xét
thiy day 1a ¥ kién khdng c6 can ctr. Do d6, ddi véi yéu cau cong ty X co trach
nhiém lién d6i cung 6ng N thanh toan tién ng cng trinh va tién 1ai cho 6ng T la
CO can cu.

[2.3] Pbi vai viée tinh 131 suat, HDXX xét thdy viéc Toa an cip so thim
cin cr theo Piéu 468 BLDS dé xac dinh mirc 13i suat 1a 10%/nam 1a khong co cin
cu. Béi [€ trong vu 4n nay cac duong su khong c6 thda thuan vé viéc tra 13i, do d6
khong thé 4p dung 1di suat theo quy dinh tai Piéu 468 BLDS ma phai 4p dung
theo 13i suat duoc quy dinh tai Quyét dinh s6 2868/QD-NHNN ngay 29/11/2010
ctiia Ngan hang N1. Cu thé nhu sau:

* S6 tién 13i ma cong ty phai tra cho 6ng Bui Puc T dugce tinh nhu sau:

1. Tir thang 02/2014 dén ngay 08/10/2020: 1a 06 nam 08 thang 07 ngay.

Cu thé: 291.658.500d x 9% = 26.249.265d/nim;

12 thang = 2.187.438d/thang

30 ngay = 72.914d/ngay.

291.658.500d x 9%/nam x 06 nam x 8 thang x 7 ngay = 175.505.4924d
(157.495.5904 + 17.499.504d + 510.398d = 175.505.492)

_ Ngay 08/10/2020 cong ty da tra cho 6ng T 50.000.000d (ndm muoi triéu
dong); SO tién ng goc con lai 1a: 241 .6§8.500d (Hai trdam bon muoi mot triéu sau
tram ndm muoi tAm nghin ndm tram dong).

2. T ngay 09/10/2020 dén ngay 22/02/ 2021: 1 04 thang 13 ngay.
Cu thé: 241.658.500,d x 9% = 21.749.265d/nim

12 thang = 1.812.438d/thang

30 ngay = 60.414d/ngay.

241.658.500d x 9%/nam x 04 thang x 13 ngay = 8.035.1344d
(7.249.752d + 785.382d = 8.035.134d)
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Ngay 22/02/2021 cong ty dé tra cho 6ng T 238.900.000d (Hai tram ba muoi
tam triéu chin tram nghin dong ). SO tién ng goc con lai la: 2.758.500d (Hai trigu
bay tram ndm muoi tdm nghin nam trdm dong).

3. T ngdy 23/02/2021 dén ngay 19/09/2022 (ngay xét xir so tham) 13: Indm
6 thang 27 ngay.

Cu thé: 2.758.500d x 9% = 248.265d/nam :

12 thang = 20.688d/ thang :

30 ngay = 689d/ngay

2.758.500,d x 9% nam x 1 nam 6 thang 27 ngay = 390.9964.

(248.265d + 124.128d + 18.603d= 390.9964d)

Tong cong s6 tién 13i (1 + 2 + 3) ma cong ty phai thanh toan cho ong T la:
183.931.622 d (Mot tram tam muoi ba triéu chin trdm ba muoi mot nghin sau
tram hai muoi hai dong)

S4 tién nhan cong con ng lai chl{a thanh toéan la: 2.758.500d (Hai tri¢u bay
tram ndm muoi tdm nghin ndm tram dong).

Téng so tién no nhan cong va 1ai sudt, cong ty phai tra cho 6ng Bui Pirc T
la: 186.690.122 d (MC)‘[ tram tam muoi sau tri€u sau tram chin muoi nghin mot
tram hai muoi hai dong)

* §6 tién 1ai ma ong Phung Van N phai tra cho 6ng Bui Puc T dugc tinh
nhu sau:

1. Tir ngay 23/02/2021 dén ngay 31/5/2021 1a 03 thang 8 ngay.

Cu thé: 238.900.000d x 9% = 21.501.000d/nam

12 thang = 1.791.750d/thang

30 ngay = 59.725d/ngay

238.900.000 x 9%/nam x 03 thang 8 ngay = 5.853.050d (Nam triéu tam
tram ndm muoi ba nghin khong tram nam muoi dong).

(5.375.250d + 477.800d = 5.853.0504)

Ngay 31/5/2021 6ng N tra cho dng T 30.000.000 dong, so tién ng' gbc con
lai 1a 208.900.000 dong.

2. Tir ngay 01/06/2021 dén ngay 19/09/2022 (ngdy xét xir so tham) 1a: 01
nam 03 thang 18 ngay.

Cu thé: 208.900.000d x 9% = 18.801.000d/nim

12 thang = 1.566.750/thang

30 ngay = 52.225d/ngay

208.900.000d x 9%/nam x 01 nam 03 thang 18 ngay = 24.441.300d (Hai
muoi tu tri€u bon tram bon muoi mot nghin ba tram dong)

(18.801.0004d + 4.700.250d + 940.050d = 24.441.3004)

Téng cong s tién 13i (1 + 2) ma 6ng Phung Van N phai thanh toan cho 6ng
T 1a: 30.294.350d (Ba muoi tri¢u hai tram chin muoi tu nghin ba tram ndm muoi
dong)

10


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20B%C3%B9i%20%C4%90%E1%BB%A9c%20Thanh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201965%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20X%C3%B3m%209,%20x%C3%A3%20V%C4%A9nh%20Quang,%20th%C3%A0nh%20ph%E1%BB%91%20Cao%20B%E1%BA%B1ng,%20t%E1%BB%89nh%20Cao%20B%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Ngay%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2009,%20ph%C6%B0%E1%BB%9Dng%20S%C3%B4ng%20Hi%E1%BA%BFn,%20th%C3%A0nh%20ph%E1%BB%91%20Cao%20B%E1%BA%B1ng,%20t%E1%BB%89nh%20Cao%20B%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20B%C3%B9i%20%C4%90%E1%BB%A9c%20Thanh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201965%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20X%C3%B3m%209,%20x%C3%A3%20V%C4%A9nh%20Quang,%20th%C3%A0nh%20ph%E1%BB%91%20Cao%20B%E1%BA%B1ng,%20t%E1%BB%89nh%20Cao%20B%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ngay
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%C3%B9ng%20V%C4%83n%20Ngay%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201964%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2009,%20ph%C6%B0%E1%BB%9Dng%20S%C3%B4ng%20Hi%E1%BA%BFn,%20th%C3%A0nh%20ph%E1%BB%91%20Cao%20B%E1%BA%B1ng,%20t%E1%BB%89nh%20Cao%20B%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thanh

S tién nhan cong con no lai chua thanh toan 1a: 208.900.000d (Hai tram
linh tdm triéu chin trim nghin d6ng).

Tong sb tién no nhan cong va 13i suat, 6ng Phung Van N phai thanh toan
cho 6ng Bui Dtrc T 1a: 239.194.350 dong (Hai trim ba muoi chin triéu mot trim
chin muoi tu nghin ba trim nim muoi dong).

Y kién cua dai dién Vién kiém sat nhan dan tinh Cao Bang phu hop véi
nhan dinh cia Hoi dong xét xtr nén duoc chap nhan.

Vi cac 1€ trén,

QUYET PINH:

Cin ctt khoan 2 Piéu 308 BLTTDS; Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban thuong vu quéc hdi quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va sir dung an phi va I¢ phi Toa an.

1. Khéng chap nhan khang céo cta bi don Phung Van N va bi don Cong ty
co phan X. Stra ban an dan sy so tham sd 55/2022/DS-ST ngay 19 thang 9 nam
2022 ctia Toa an nhan dan thanh phd Cao Bang, tinh Cao Bang vé 13i suat va an
phi c6 gia ngach.

2. Budc Cong ty cd phan X phai c6 trach nhiém thanh toan cho ong BUi
Puc T (Pia chi: Xom I, x4 V, thanh phd C, tinh Cao Bang) s tién 14i ma céng ty
C thanh toan cho 6ng T 1a: 183.931.622 d@ (M4t tram tam muoi ba triéu chin tram
ba muoi mét nghin sdu trim hai muoi hai déng) va s6 tién nhan céng con no lai
chua thanh toan la: 2.758.5004.

Téng so tién no nhan cong va 1ai suat, cong ty phai tra cho 6ng Bui Ptirc T
la: 186.690.122 @ (Mt tram tam muoi sau tri€u sau tram chin muoi nghin mot
trim hai muoi hai déng).

3. Budc 6ng Phung Van N phai c6 trach nhiém thanh todn cho 6ng Bui Btic
T (Pia chi: X6m I, x4 V, thanh phé C, tinh Cao Bang) sé tién 13i ma 6ng N cham
thanh toan cho éng T 1a 30.294.350d va sb tién no nhan cong cong trinh chua
thanh toan 14 208.900.000d (Hai tram linh tAm triéu chin trim nghin dong).

Téng sb tién ng nhan cong va 13i suat, ong Phung Vin N phai tra cho 6ng
Bui Bure T 1a: 239.194.350 ddng (Hai trdim ba muoi chin triéu mét trim chin muoi
tu nghin ba trim nim muoi dong).

4. V& an phi phuc tham:

- Ong Phung Vian N phai nop 300.000d (Ba tram nghin dong) an phi dan su
phuc tham. Xac nhan 6ng N da nop 300.000d (Ba trim nghin dong) theo Bién lai
s6 0003246 ngay 07/10/2022 tai Chi cuc Thi hanh an dan sy thanh phé C.

Bi don 6ng Phung Vian N phai nop an phi c6 gia ngach 1a 11.959.717d dé
sung ngan sach Nha nudc.

- Cong ty ¢b phan X phai ndp 300.000d (Ba traim nghin dong) an phi dan
su phuc tham. Xac nhan Cong ty ¢6 phan X di nop 300.000d (Ba trim nghin
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dong) theo Bién lai s6 0003254 ngay 13/10/2022 tai Chi cuc Thi hanh 4n dan sy
thanh pho C.

Bi don Cong ty c6 phan X phai ndp an phi c6 gia ngach 13 9.334.506d dé
sung ngan sach Nha nudc.

Trieong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2
Ludt Thi hanh an dan su thi nguoi diroc thi hanh an dan su, nguwoi phdi thi hanh
an dan sy c6 quyén thod thudn thi hanh an, quyén yéu cdu thi hanh an, tw nguyén
thi hanh an hodc bi cueong ché thi hanh én theo quy dinh tai cdc Diéu 6, 7 va 9
Ludt Thi hanh &n dan si; thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai
Pieu 30 Lugt Thi hanh an dan su.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- VKSND tinh Cao Bing; THAM PHAN - CHU TQA PHIEN TOA
- CCTHADS TP C;

-TAND TP C;

- Puong su;

- Luu hd so; (Da ky)

- Luu an van.

Ngon Ngoc Vién
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