TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG DPéc 1ap - Tw do - Hanh phuc

Ban 4n sd: 215/2022/HC-PT

Ngay: 23-8-2022

V/v Khiéu kién quyét dinh

hanh chinh, hanh vi hanh chinh

vé thu hdi GCN diang ky doanh nghiép.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gém cé:

Tham phan - Chui toa phién toa: Ong Pham Viét Cuéng

Cdc Thdam phdn: Ong Nguyén Tan Truong

Ong Pham Taon.

- Thw ky phién toa: Ong Lwong Quang Toan - Thu ky Toa an nhan dan cap
cao tai ba Nang.

- Dgi dign Vign Kiém sdt nhén din cdp cao tai Pa Néing tham gia phién toa:
Ong Qudch Dirc Diing- Ki¢m sat vién.

Ngay 23-8-2022, tai diém 05}1 Trung tam tai tru s Toa 4n nhan dan cap cao tai
ba nang voi diém cau Thanh phan tai tru s6 Toa an nhan dan tinh Quang Nam va
diém cau Thanh phan tai try s¢ Uy ban nhan dan tinh Quang Nam. Toa an nhan dan cap
cao tai Pa Nang xét xu phuc tham cong khai vu an hanh chinh thu ly s
116/2022/TLPT-DS ngay 22-6-2022 ve “Khieu ki¢n quyet dinh hanh chinh, hanh vi
hanh chinh vé thu hoi Giay chirng nhan dang ky doanh nghiép”.

Do Ban an hanh chinh so thim sb 26/2022/DS-ST ngay 28-4-2022 ctia Toa an
nhan dan tinh Quang Nam bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phc tham sb 1995/2022/QP-PT ngay
19-7-2022, gitta cac duong su:

- Nguoi khoi kien: Ong Pao Duy T, sinh nim 1981; dia chi cu tr: thanh phd
ba Nang, vang mat.

Ngueoi dai dién theo iy quyeén:

- 1.Ba Mai Thg T1, sinh nam 1995; dia chi lién hé: tinh Quang Nam, c6 mat tai
diem cau Thanh phan, tru s¢ Toa an nhan dan tinh Quang Nam.

7 2.‘(A)ng Nguyép Cong L, sinh nam 1953; dia chi cu tra: tinh Ha Tinh, c¢6 mat tai
diém cau Thanh phan, try s¢ Toa an nhan dan tinh Quang Nam.

Nguroi bao vé quyén va loi ich hop phdp ciia nguoi khdi kién:
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Luat su Nguyén Thanh L - Cong ty Luat TNHH MTV V, thudc Poan Luat su
tinh Quang Nam, c6 mat tai diém cau Thanh phan, tru so Toa an nhan dan tinh
Quang Nam.

- Nguoi bj kién: Phong Ping ky Kinh doanh - S& Ké hoach Pau tu tinh Quang
Nam; dija chi: S6 02 Tran Phu, thanh phd Tam Ky, tinh Quang Nam.

Ngueoi dai dién theo phdp lugt: Ong Huynh Vin M - Chic vu: Truong phong
Phong Piang ky kinh doanh, c6 mit tai diém cau Thanh phan, tru s Uy ban nhan dén
tinh Quang Nam.

- Nguroi ¢6 quyeén loi, nghia vu lién quan:

1. Ba Nguyén Thij Hoai S, sinh nam 1976; dia chi cu tr: tinh Quang Nam, c6 mit
tai diém cau Thanh phan, tru s¢ Toa an nhan dan tinh Quang Nam.

2. Ba Nguyén Thi N, dia chi cu tra: tinh Nghé An, c6 don xin xét xtr vang mat.

3. Ong Nguyén Vin C, dia chi cu tra: tinh Quang Nam, c¢6 mit tai diém cau
Thanh phan, tru s¢ Toa an nhan dan tinh Quang Nam.

NOQI DUNG VU AN:

- Nguwoi khoi kién trinh bay:

Ngdy 23-4-2021, Phong déng ky kinh doanh, thugc S Ké hoach Pau tu tinh
Quang Nam (sau day Viét tat 1a Phong DKKD) cap Giay chung nhan dang ky doanh
nghi€p cong ty co phan cho Cong ty Co phan Pau tu - Xay dung Ha tang Quang
Nam (sau day viét tat 1a Cong ty CP PT - XDHT Quang Nam), ndi dung thay doi
Giam doc, thay d6i nguoi dai dién theo phap luat tir ong Pao Duy T sang ba Nguyén Thi
Hoai S. Phong DPKKD cap Gidy xac nhan thay doi dang ky doanh nghiép, ba Nguyén Thi
Hoai S Chu tich Hoi dong quan tri, ngudi dai dién phap luat, Giam déc Cong ty CP BT -
XDHT Quang Nam thay 6ng Pao Duy T la hanh vi vi pham phap luat, boi co sé phap 1y
Sau.

Theo Quyét dinh s6 05/QD ngay 30-3-2021, ong Pao Duy T 1a Giam doc Cong ty
CP DT - XDHT Quang Nam di giri dén ba Nguyén Thi Hoai S (c6 dong cong ty) vé
diéu chinh von ding ky 50.000.000.000 dong giam xudng 10.000.000.000 déng bang
1.000.000 ¢ phan (sau day viét tit 1a CP). S6 ¢ phan da thanh toan 1.011.872,9 CP,
bang 10.118.729.000 déng. Ong Pao Duy T di gop vén 7.781.927.000 dong, bang
778.192,7 CP, chiém 76,91%, ba Nguyén Thi Hoai S gop vén 2.336.802.060 dong,
bang 233.680,2 CP, chiém 23,09%; ong Nguyén Vin H da c6 don xin rat khoi cong ty,
bang 0% CP; ba Pao Thi H da c6 don Xin nhugng quyén gop von, béng 0% CP; ba
Nguyen Thi N d4 xin rat khoi danh sach ¢ dong, bang 0% CP; ong Nguyén Vian C khong
phai ¢6 dong Cong ty CP BT - XDHT Quang Nam. Quyet dinh trén gui dén ba
Nguyén Thi Hoai S, nhung dén nay ba S khong phan dbi. Do d6, vbn gop cua ong
Pao Duy T 13 76,9% CP chiém da sd. Theo d6, khi bo phiéu bau Hoi déng quan tri,
ong T van dat 76,9% CP nén van giir nguyén Chu tich Hoi dong quan tri Cong ty CP
PT - XDHT Quang Nam. Phong PKKD thudc S¢ Ké hoach va Pau tu tinh Quang
Nam cip Gidy x4c nhan diang ky kinh doanh d6i véi Cong ty CP BT - XDHT



Quang Nam, thay d6i nguoi dai dién phap luat tir 6ng Pao Duy T sang ba Nguyén
Thi Hoai S 1a khong dung quy dinh cta phap luat.

Ho so dang ky thay ddi ding ky kinh doanh do ba Nguyén Thi Hoai S ding ky
khong hop 1&: Ong Pao Duy T 1a ngudi dai dién phap luat, Cha tich Hoi dong quan
tri, Giam d6c cong ty. Do d6, Hoi nghl Hoi ddng quan tri, Dai hoi cb dong ban vé
thay di dang ky doanh nghiép (thay d6i ngudi dai dién phap luat, thay d6i giam doc,
thay d6i c6 dong sang 1ap) khong c6 ong Dao Duy T tham dy la khong hop phap,
giay triéu tap DPai hoi co dong do ba Nguyén Thi Hoai S ky, nhung khong gui dén
nguoi dai dién theo phap luat 1a khong hop 1€. Bién ban hop c6 dong chi c6 ba
Nguyén Thi Hoai S 1a ¢6 dong duy nhat nén khéng hop 18. Mic du, danh sach cb
dong tham du HOI nghi ¢ ba Nguyén Thi N va ong Nguyen Vén C nhung khong
phai 14 c6 déng cong ty (ba N xac nhan ghi trén Hop ddng chuyén nhuong von sb
02/HDPCN ngay 10-6-2018 va bang ghi am kém theo).

Do d6, Pai hoi ¢4 dong Cong ty CP BT - XDHT Quang Nam theo Gidy moi sd
05/CV-GCA ngay 08-3-2021 la nguy tao. Viéc ba S dai dién Cong ty CP BT - XDHT
Quang Nam cung cép cac tai lidu nguy tao ké khai dang ky thay d6i nguoi dai dién
phap luat, thay d6i Giam ddc, thay dbi cd dong sang 1ap 1a cong nhién chiém doat bat
hop phép quyén so hitu Cong ty CP BT - XDHT Quang Nam.

Phong PKKD thudc So Ké hoach va Pau tu tinh Quang Nam cip Gidy ching
nhan dang ky doanh nghiép thay doi lan dau trong bdi canh Cong ty CP BT - XDHT
Quang Nam chi ¢6 2 c¢6 dong 1a trai quy dinh tai diém b khoan 1 Diéu 111 caa Luat
Doanh nghiép nam 2014

Vi vay, yéu cau Toa an: Huy Giay chang nhan dang ky doanh nghiép céng ty cd
phan (ding ky thay doi lan thir nhat vao ngay 23-4-2021) dbi véi Cong ty CP DT -
XDHT Quang Nam; dia chi tru s¢ chinh: tinh Quang Nam.

- Nguweoi bi kién trinh bay:

Ngay 22-4-2021, ba Nguyén Thi Hoai S nop hd so thay d6i ngudi dai dién theo
phap luat cia Cong ty CP DT - XDHT Quang Nam tai Phong PKKD gom: Thong
béo thay d6i ngudi dai dién theo phap luat s6 01/TB ngay 21-4-2021, Bién ban hop
Pai hoi dong c6 dong (1an thir ba) s6 01/BB-HPCP ngay 21-4-2021 vé viéc thay doi
nguoi dai dién theo phap luat, Quyét dinh s6 01/QP ngay 21-4-2021 cua Pai hoi
dong co dong vé viéc thay doi ngudi dai dién theo phap lut, Ban sao ching thuc
Chung minh nhan dan cua ba Nguyén Thi Hoai S, Bién ban s6 01/BB-HPQT ngay
21-4-2021 hop Hoi dong quan tri vé viéc bau Chu tich Hoi déng quan tri, Quyét dinh
s6 01/QD-HPQT ngay 21-4-2021 cta Hoi dong quan tri vé viéc bau Chu tich Hoi
ddng quan tri.

Can clr vao cac quy dinh cua Luat Doanh nghiép, Nghi dinh s6 01/2021/ND-CP
ngdy 04-01-2021 cia Chinh phu vé Pang ky doanh nghiép, Phong PKKD da cap
Giay chung nhan dang ky doanh nghiép dang ky thay doi lan thir 1 ngay 23-4-2021,
thay doi nguoi dai dién theo phap luat tir 6ng Pao Duy T, chirc danh: Giam doc sang
ba Nguyén Thi Hoai S, chtrc danh: Giam doc.

Ngay 27-4-2021, S& Ké hoach va Pau tu tinh Quang Nam nhan dugc don
khiéu nai cua ong Pao Duy T, ndi dung khiéu nai lién quan dén hd so dang ky thay
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d6i noi dung dang ky doanh nghiép lan thir 1 ngay 23-4-2021 ctua Cong ty CP DT -
XDHT Quang Nam. Qua xem xét noi dung don khiéu nai, S& Ké hoach va Pau tu da
c6 Cong vin s6 741/SKHPT-DKKD ngay 05-5-2021 giri Cong an tinh Quang Nam
vé viéc dé nghi xac nhan hanh vi gia mao hd so dang ky doanh nghiép.

Dén nay, Phong DKKD nhén thiy viéc thay d6i ding ky doanh nghiép cong ty
o phan (dang ky thay d6i lan thir nhat vao ngay 23-4-2021) d6i voi Cong ty CP DT -
XDHT Quang Nam; dia chi tru s¢ chinh: tinh Quang Nam la dung quy dinh cua phap
luat.

- Nguroi ¢6 quyén loi, nghia vu lién quan:

1. Ba Nguyén Thi Hodi S trinh bay:

Tir thang 9-2017, ba Nguyén Thi Hoai S 1a ¢6 dong gop tién vao Cong ty CP DT
- XDHT Quéang Nam. Tur nam 2017-2021, 6ng Pao Duy T khong bao céo tai chinh,
kinh té cong ty cho cac co dong, chiém doat tai san ciia ba S, mic du ba S da yéu cau
nhiéu 1an nhung 6ng T khong hop tac va khong tuan thu ding diéu 1¢ cong ty va Luat
Doanh nghi€p. Vi vay, ba S da triéu tap dai hoi dong co dong doi véi ong T. Ba S da
viét gidy moi 6ng T nhiéu lan, nhung 6ng T khong c6 dia chi nhu trong gidy phép
kinh doanh va ong T bo di, khong dé lai dia chi cho cac co dong blet Sau do, ba S
viét glay moi cho cac ¢6 dong khac cuia cong ty dé hop Dai hoi dong ¢ dong cong ty
dé bau ra Giam ddc moi. Trong cac cudc hop Pai hoi dong co dong cong ty, ong T
déu vang mit, cac cd dong va nhimg nguoi c6 quyén loi, nghia vu lién quan c6 mat
day du. Ba S néu ra ¥ kién: Giam doc Pao Duy T bo di khong thong bao cho céac cd
dong biét dia chi; ong T gia chir ky cua 02 cd dong 1a ba Pao Thi Thanh H va éng
Nguyen Vin H, nhung thuc té 02 nguoi nay khong bao gio c6 mat, do 1a ong T lap
ho SO khong cho du thanh vién co dong cong ty dé Ira dao chlem doat tién cta ba S;
von diéu 18 cong ty: 50.000.000.000 dong, ong T chiém 60% cb phan cong ty, tuong
duong 30.000.000.000 déng, nhung éng T chua bo ddéng nao vao cong ty va cic co
dong chua ky gidy chung nhan ong T gbp c6 phan vao cong ty; khong co cong ty
hoat dong tai tinh Quang Nam. Theo Luat Doanh nghiép va diéu 1¢ cong ty: 03 thang
thi Giam ddc phai bao cédo tai chinh vo1 céc co dong mot lan dé biét hoat dong cua
cong ty va Diéu 1é cong ty trang 27, 29 quy dinh: Giam dbc hoat dong khong bao cao
tai chinh, kinh té cho cac c6 dong biét, thi thua 15 that thu tai san Gidm ddc phai chiu
dén bu cho cong ty va cac co dong. Ong T khong bao céo véi cac cd dong va khong
hop tac.

Ba S d4 nho Cong ty Thira phat lai P 1ap vi bang lam chiing, cung véi To truéng
t6 dan pho chung kién khong co cong ty nhu trong gidy phép hoat dong kinh doanh.
Sau d6, ba S nho Pai truyén hinh Viét Nam (VTV8) cung Bao Tai nguyén va Mai
truong dua 18n théng tin dai chung. Nhitng v kién ba S ra trude cac cudc hop Pai hoi
ddng cb dong cong ty di duoc cac ¢ dong va nhitng ngudi c¢6 quyén loi, nghia vu
chap thuan ba S lam Giam ddc cong ty. Sau d6, ba S da giri don va cac van ban kém
theo t6i Phong PKKD thudc Sé Ké hoach va Pau tu tinh Quang Nam dé 1am thu tuc
cap lai Gidy phép kinh doanh cho ba S lam Giam dbc dé ba S tiép tuc diéu hanh cong
ty. Vi vy, ba S khong dong ¥ yéu cau khai kién ctua 6ng Dao Duy T.

2. Ong Nguyén Vin C trinh bay:



Ong Nguyén Vin C 1a thanh vién Hoi dong quan tri va 1a ngudi co quyén loi,
nghia vy lién quan ctia Cong ty CP BT - XDHT Quang Nam. Ong C dugc ba Nguyén
Thi Hoai S moi hop Pai hoi dong cé dong va duoc biét ba S néu ra trong cudc hop:
Ong Pao Duy T ding ky Gidy phép kinh doanh tai dia chi tinh Quang Nam, nhung
thure té khong c6 cong ty trong dia chi trén; ba S dd moi Cong ty Thira phat lai Pham
Hoang 1ap vi bang lam chung, véi noi dung khong cé cong ty tai dia chi nhu trong
Giay phep kinh doanh; tir thang 09-2017 (thanh 1ap cong ty), ong bao Duy T lam
Giam dbc ma khong bao cdo tai chinh kinh té cho cac c6 dong biét; vén diéu 18 cong ty
1a 50.000.000.000 dong, nhung 6ng T khong gop dong nao vao cong ty, khong co6 chang
nhan cua cac c¢b dong; éng T gia chir ky cua 02 cb dong 1a ba Dao Thi Thanh H va ong
Nguyen Vin H, nhung thuc té 02 nguoi nay khong bao gio co mat. Cac cbd dong da
yéu cau ong T bao cdo tai chinh, kinh té cho cac c6 dong theo Diéu 1& cong ty va
Luat Doanh nghiép nhung éng T tir chéi, khong hop tac, nén éng C cing céc cd dong
va thanh vién khac trong cudc hop di thong nhat va ky bau ba Nguyén Thi Hoai S
lam Giam doc cong ty dé diéu hanh cong ty. Ong C khong dong ¥ yéu cau khoi kién
cua ong Bao Duy T.

3. Ba Nguyén Thi N trinh bay:

Ba Nguyén Thi N thong nhat trinh bay ctia ba Nguyén Thi Hoai S va ong
Nguyén Vin C.

Tai Ban dn hanh chinh so tham sé 26/2022/DS-ST ngay 28-4-2022, Toa dn nhdn
dan tinh Qudang Nam quyét dinh:

Can ctr Dieu 3, khoan 1 Diéu 115, khoan 2 Diéu 116, diem b khoan 2 Diéu 193
cta Luat T tung hanh chinh; cac Diéu 139, 140, 143, 144 va 145 cua Luat Doanh
nghiép; DPiéu 50 Nghi dinh s6 01/2021/ND-CP ngay 04-01-2021 cta Chinh phua vé
Ping ky doanh nghiép; Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cua
Uy ban thudng vu Quéc hdi vé muac thu, mién, giam, thu, nop, quan 1y va st dung an
phi va 1€ phi Toa an, Xu:

1. Chap nhan yéu cau khoi kién cua nguoi khai kién 1a ong Do Duy T:

Huy Glay ching nhan dang ky doanh nghiép cong ty ¢ phan (ding ky thay doi
lan thir nhat vao ngay 23-4-2021) ddi voi Cong ty CP Pau tu va Xay dung Ha tang
Quang Nam; dia chi tru s¢ chinh: tinh Quang Nam cta Phong Pang ky kinh doanh -
S¢ Ké hoach Pau tu tinh Quang Nam.

2. Tiép tuc thi hanh Quyét dinh ap dung Bién phap khan cap tam thoi sb
05/2021/Qb-BPKCTT ngay 12-11-2021 cta Toa an nhan dan tinh Quang Nam theo
quy dinh tai cac Diéu 66, 67, 68 va 69 cua Luat T6 tung hanh chinh.

Ngoai ra, ban an so tham con quyét dinh vé an phi so thim va thong bao quyén
khang cao theo quy dinh cta phép luat.

Ngay 09-5-2022, ngudi cd quyén loi, nghia vu lién quan 1a ba Nguyén Thi Hoai S
khang cdo toan bd ban an.

Can cir vao cac tai liéu co trong hé so vu an da duoc tham tra tai phién toa; can
cir két qud tranh tung tai phién toa trén co sé xem xét ddy di cdc tai liéu chitng cit,



loi trinh bay cua cdac dwong sw, y kien cua Kiém sat vién, cdac quy dinh cua phap
luat.

NHAN PINH CUA TOA AN:

[1]. Sau khi xét xir so tham, ngudi c6 quyén loi, nghia vu lién quan khang cao
ban an. Don khang cao ctua duong sy la trong thoi han quy dinh tai Piéu 206 cua
Luat T tung hanh chinh, do d6 Hoi dong xét xir quyét dinh dua vu an ra xét xtr phic
tham.

Tai phién toa phuc thim, ngudi khang cdo gitr nguyén ndi dung khang, dé nghi
Hoi déng xét xtr phiic thim bac yéu cau khoi kién cia 6ng Dao Duy T; ngudi bi kién
dé nghi bac yéu cau cua khoi kién; nguoi dai dién theo uy quyén ciia ngudi khoi kién
dé nghi khong chap nhan khang cao cua ba Nguyen Thi Hoai S. Nhu vay, cac duong
su khong thoa thuan véi nhau ve vige g1a1 quyét vu an.

Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang dé nghi Hoi dong xét xur
phuc tham cin cr khoan 1 Diéu 241 cua Luat T6 tung hanh chinh bac khang cio cia
ba Nguyén Thi Hoai S; gilt nguyén quyét dinh cta ban an so tham.

[2]. Xét khang c4o cua duong su:

Ba Nguyén Thi Hoai S khang cao toan bd ban an, nén Hoi dong xét xur phiic
tham xem xét cac van dé:

[2.1] V& t6 tung:

Giéy chiang nhan dang ky doanh nghiép cong ty o phan (ding ky thay doi lan
thir nhat vao ngay 23-4- -2021) d6i Voi Cong ty CP DT - XDHT Quang Nam c6 ndi dung
“lam phat sinh, thay ddi, han ché, cham dat quyén, loi ich hop phap cia co quan, to
chtic, ca nhan...” nén 1a quyét dinh hanh chinh va 13 d6i twong khoi Kién vu an hanh
chinh. Ong Pao Duy T cho rang quyén va loi ich hop phap ciia minh bi anh huong,
nén khoi kién yéu cau hay Gidy ching nhan dang ky doanh nghiép cong ty co phan nay.
Tda 4n cap so tham xéac dinh don khai kién con trong thoi hiéu, nén thu 1y va xac
dinh quan hé phap luat giai quyét trong vu 4n 1a “Khiéu kién quyét dinh hanh chinh,
hanh vi hanh chinh vé thu héi Gidy ching nhan diang ky doanh nghiép” 1a dung quy
dinh tai tai khoan 2 Diéu 3, khoan 1 Diéu 30, khoan 4 Diéu 32, khoan 1 Diéu 115,
diém a khoan 2 Piéu 116 cua Luat T4 tung hanh chinh.

[2.2]. V& noi dung:

[2.2.1]. V& viéc thanh 1ap Cong ty Cb phan Pau tu va Xay dung Ha ting Quang
Nam va xac dinh cac c6 dong ctia Cong ty:

Cong ty C6 phan Pau tu va Xay dung ha tang Quang Nam dugc Phong DKKD
thuoc So Ké hoach va Pau tu tinh Quang Nam cap Giay chung nhan déng ky doanh
nghiép s6 4001121332, dang ky lan dau ngay 14-9-2017, dang ky thay doi lan tha 1
ngdy 23-4-2021, noi dung thay doi nguoi dai dién theo phap luat tir ong Pao Duy T
sang nguoi dai dién theo phap luat 1a ba Nguyén Thi Hoai S, chtc danh: Giam déc.
HO so thay doi nguoi dai dién theo phap luat cia cong ty do ba Nguyén Thi Hoai S
nop tai Phong BKKD ngay 22-4-2021.



Theo Piéu Ié cong ty, thi nhitng cd dong cong ty gom dong Pao Duy T, ba
Nguyén Thi Hoai S, 6ng Nguyén Van H, ba Pao Thi Thanh H. Dén ngay 19-6-2018,
Danh sach c¢6 dong sang 1ap (Phu luc I-7 kém theo Piéu 1¢ Cong ty - but luc sb 214 -
215) gom: Ong Pao Duy T 3.500.000 CP chiém 70% vén diéu ¢, ba Nguyén Thi
Hoai S 1.000.000 CP chiém 20% vén diéu ¢, 6ng Nguyén Vian H va ba DPao Thi
Thanh H da chuyén nhuong toan bo vén gop theo Hop ddng s6 01/HD ngay 19-6-2018.
Qua trinh giai quyet vu 4n tai cip so tham, ba Nguyén Thi Thanh H va 6ng Nguyén
Van H da cung cap van ban trinh bay y kién (duoc cong ching, chung thuc) xac nhén
viéc da chuyén nhuong toan bo von gop, hién nay khong con 1a ¢6 dong cua cong ty.

Ba Nguyén Thi N khong cung cap dugc hop dong gop von vao cong ty, nhung
qua Bién ban hop hoi dong quan tri Cong ty ngay 21-01-2020, dugc 6ng Dao Duy T ky
xac nhén ba Nguyén Thi N co ty 1&é von gop 10% (bt luc s6 198), co chit ky cua ba
N 1a c6 dong, phu hop véi Ching thu tu van phap 1y ngay 27-02-2020 cia Cong ty
Co6 phan tu van va dai Iy Thué Ha Tinh thé hién ba N gop 5.000.000.000 dong, ong
Pao Duy T gbép 35.000.000.000 dong, ba Nguyén Thi Hoai S gop 10.000.000.000
dong. Nhu vay, c6 can cit xac dinh cong ty c6 03 c6 dong gom cac ong (ba): Pao
Duy T, Nguyén Thi Hoai S va Nguyén Thi N.

Ba Nguyén Thi Hoai S cho ring ong Nguyén Vin C 1a c¢6 dong cua cong ty,
nhung khong cung cap duoc tai liéu, ching cir dé ching minh; tai Bién ban hop Dai
hoi dong c6 dong lan 2 ngay 21-4-2021 ctng khong thé hién 6ng C 1a co dong cua
cong ty, ma tai cudc hop thé hién viéc bau 6ng C 1a thanh vién Hoi dong quan tri,
nhung hd so coéng ty khong thé hién 6ng C 1a thanh vién, do d6 viéc bau ong C 1a
thanh vién Hoi dong quan tri 1a khong dang quy dinh tai Diéu 115 va Diéu 137 cua
Luat Doanh nghiép.

[2.2.2]. V& triéu tap cudc hop Dai hoi dong co dong, thi tuc dang ky thay doi
nguoi dai dién Cong ty:

- V& triéu tap cudc hop Dai hoi ddng cb dong:

Ba Nguyén Thi Hoai S 1a ¢6 dong cua cong ty, la thanh vién Hoi dong quan tri,
do do6 viéc ba S tri¢u tap hop Dai hdi dong co dong 1a dang quy dinh theo Piéu 140
cua Luat Doanh nghiép va Diéu 32 Piéu Ié cong ty.

Piéu 143 va Piéu 145 Luat Doanh nghiép quy dinh: ... Nguoi trieu tap hop Dai
héi dong cé dong phai gui thong bdao moi hop den tat ca co dong trong danh sach co
dong c6 quyén du hop chdm nhdt 21 ngay truée ngay khai mac, théng bdo moi hop
duwoC Quii bang phirong thirc bao dam dén dia chi lién lac cia cé dong va déing trén
trang théng tin dién tir Ciia cong ty, truong hop cong ty xét thdy can thiét, thi ding
bdo hang ngay ciia trung wong hodc dia phwong theo quy dinh ciia Piéu 1é cong ty ...

Truong hop cude hop lan thir nhat khong di diéu kién tién hanh theo quy dinh
tai khoan 1 Diéu nay thi théng bdo moi hop lan thir hai phai dwoc gui trong thoi han
30 ngay ké tir ngay dy dinh hop lan thir nhat, néu Piéu l¢ cong ty khong quy dinh
khac. Cuoc hop Dai hoi dong co dong lan thir hai dwoc tién hanh khi cé s6 cé dong
dw hop dai dién tir 33% tong SO phzeu biéu quyet tro lén.

Truong hop cude hop lan thir hai khéng di diéu kién tién hanh theo quy dinh tai
khodn 2 Diéu nay thi théng bdo moi hop lan thir ba phdi dwoc giri trong thoi han 20

7



ngay ké tir ngay dir dinh hop lan thir hai, néu Bzeu I¢ cong ty khong quy dinh khac.
Cugc hop Dai hoi dong co dong lan thir ba dwoc tién hanh khéng phu thudc vdo tong
s6 phiéu biéu quyét ciia cdc cé dong dir hop.

Theo cac quy dinh vién dan trén, cudc hop Pai hoi dong cb dong dugc tién hanh
khi c6 du sb co dong dai dién it nhat 51% tong sé phiéu biéu quyét ty 1é cu thé do
Diéu 1& cong ty quy dinh. Truong hop lan thir nhat khong du diéu kién tién hanh, thi
tri¢u tap hop lan thir hai trong thoi han 30 ngay, ké tir ngay du dinh hop lan thtr nhat,
néu Diéu ¢ cong ty khong c6 quy dinh khac va 1an hai phai c6 s6 ¢6 dong du hop dai
dién it nhat 33% tong sé phiéu biéu quyet ty 1& cu thé do Piéu 18 cong ty quy dinh.
Néu lan triéu tap tha hai ciing khong du diéu kién tién hanh, thi duoc triéu tap lan tha
ba trong thoi han 20 ngay, ké tir ngay du dinh hop lan thir hai, néu Diéu I¢ cong ty
khong c6 quy dinh khac. Doi véi cudc hop lan ndy, thi viéc tién hanh cudc hop khong
phu thudc vao tong sé phiéu biéu quyét cia cac co dong du hop.

Ba Nguyén Thi Hoai S thuc hién 03 lan viéc triéu tap va tién hanh hop Dai hoi
ddng cb dong dé thay doi nguoi dai dién theo phap luat cia Cong ty: Bién ban hop
dai hoi ddng co dong bat thuong lan 1 ngay 01-01-2021 (nhung trong Bién ban hop
1an 3 ghi hop lan 1 1a ngay 01-3-2021); ba S chiém 20% c6 phan c6 mit, ba N chiém
10% c6 phan c6 mat, 6ng Pao Duy T chiém 70% c6 phan vang mat (but luc s6 99).
Bién ban hop Dai hoi co dong bat thuong lan 2 ngay 04-02-2021 (nhung Bién ban
hop 1an 3 ghi hop lan 2 1a ngay 01-4-2021), éng T chiém 70% c6 phan vang mat.

Tai cudc hop Pai hoi co dong bat thuong lan 3 ngay 21-4-2021, éng T chiém
70% cb phan vang mat, can ct Diéu 145 cua Luat Doanh nghiép, ba S da tién hanh
hop va thong qua ndi dung thay d61 nguoi dai theo phap luat tir 6ng Pao Duy T sang
ba Nguyen Thi Hoai S, bién ban lan 3 d3 dugc ba S ndp cho Phong PKKD kém theo
cac gidy to lién quan dé ding ky thay doi trong Giay ching nhan dang ky kinh doanh
cua Cong ty CP DT - XDHT Quang Nam.

Qua trinh giai quyét vu an, ba Nguyén Thi Hoai S cung cép cho Toa 4n 02 phiéu
béo phat va hoan tra ctia Buu dién c6 chira Gidy dé nghi vé viéc triéu tap hop Dai hoi
d6ng co dong bat thuong lan 1 ngay 29-12-2020, duoc dong dau buu dién ngay 29-
12-2020 gtri dén nguoi nhan 1a 6ng Pao Duy T, dia chi: Khu 1B, phuong Pién
Ngoc, thi xd Dién Ban, tinh Quang Nam (bat luc sé 145) va Gidy dé nghi vé viéc
triéu tap hop Pai hoi dong c6 dong bat thuong lan 2 ngay 15-01-2021, duoc dong dau
Buu dién ngay 13-01-2021 gui dén nguoi nhan 1a ong Pao Duy T, dia chi: Khu 1B,
phuong Bién Ngoc, thi xa Pién Ban, tinh Quang Nam. Ba S khong cung cp bao phat
ctia Giay moi hop ¢ dong 1an 3.

Xét thay, vé dia chi ngudi nhan cin ctr cac van ban cé trong hd so vu 4n thé ong
DPao Duy T c¢6 dia chi thudng tra tai: Khéi 10, thi tran Dac T, huyén Bac T, tinh Ha
Tinh. Khong c6 tai liéu, chiing ct thé hién ong Pao Duy T cu trd tai dja chi Khu 1B,
phuong Bién Ngoc, thi xa Pién Ban, tinh Quang Nam tai thoi diém ba S moi hop Pai
hoi dong ¢ dong; dong thoi, Giay dé nghi vé viéc triéu tap hop Pai hoi dong co dong
bat thuong dugc ba S guri cho 6ng Pao Duy T khong dam bao vé thoi han giri, khong
dam bao vé noi dung cua co dong tham du cudc hop. Ba S ciing khong thuc hién viéc
cong bd cong khai trén phuong tién thong tin dién ta. Qua trinh giai quyét vu 4n, 6ng



T cho biét hoan toan khong biét viéc triéu tap hop Dai hoi dong c6 dong bat thuong caa
ba S. Do do, viéc ba Nguyén Thi Hoai S triéu tap hop Pai hoi dong c6 dong 3 lan 1a
khong dung quy dinh, dan dén mat quyén du hop Pai hoi dong co dong 1a ong Pao
Duy T theo Piéu 144 cua Luat Doanh nghiép.

- V& thu tuc dang ky thay doi nguoi dai dién cong ty:

Phong DKKD thudc S¢ Ké hoach va Pau tu tinh Quang Nam cin clr cac tai
lieu, chung ctr do ba Nguyén Thi Hoai S cung cip trong khi tha tuc triéu tap cudc
hop DPai hoi ddng c6 dong khong dung (nhu phan tich néu trén) va khong xem xét
tinh hop phap ctia bién ban va nghi quyét Pai hoi dong co dong, tir d6 ban hanh Giay
chtng nhan dang ky doanh nghiép s6 4001121332, dang ky 1an dau ngay 14-9-2017,
dang ky thay ddi lan thi 1 ngay 23-4-2021, ndi dung thay doi ngudi dai dién theo
phap luat tir 6ng Pao Duy T sang nguoi dai dién theo phap luat 13 ba Nguyén Thi
Hoai S 1a khong dimg quy dinh cia phap luat, anh huéng truc tiép dén quyen va loi
ich hop phap cua co dong 1a 6ng Pao Duy T va Cong ty CP DT - XDHT Quang
Nam. Nhu vay, Toa an nhan dan tinh Quang Nam Chap nhan yéu cau khoi kién coa
ong Pao Duy T, huy Gidy chimg nhan ding ky thay doi 1an thir 1 ngay 23-4-2021, noi
dung thay doi nguoi dai dién theo phap luat ciia Cong ty CP DT - XDHT Quang Nam
1a ¢ can ci. Trudong hop, can thiét phai thay doi nguoi dai dién theo phap luat, Cong
ty CP BT - XDHT Quang Nam phai t6 chuc lai hop Pai hoi dong ¢ dong theo ding
quy dinh caa Luat Doanh Nghiép va Diéu Ié cia cong ty.

Nhu vay, khang céo ctia ba Nguyén Thi Hoai S da duoc Hoi dong xét xir phiic
tham xem xét va khong co co so dé chap nhan.

[3]. Trong qué trinh giai quyét vy 4n, theo yéu cau cua duong sy, Toa an nhan
dan tinh Quang Nam ban hanh Quyét dinh 4p dung bién phap khan cap tam thoi s6
05/2021/QD-BPKCTT ngay 12-11-2021, buoc Phong PKKD thudc S¢ Ké hoach va
Pau tu tinh Quang Nam tam dinh chi thi hanh d6i v&i quyét dinh hanh chinh 1a Gidy
chang nhan dang ky doanh nghiép cong ty ¢ phan d6i voi Cong ty CP DT - XDHT
Quang Nam 1a dung quy dinh tai cac Diéu 66 va Piéu 67 cua Luat T tung hanh
chinh. Tuy nhién, vu an di duoc giai quyét bang ban an ¢ hiéu luc phép luat, do do
viéc ap dung bién phap khan cap tam 1a khong can thiét. Vi vay, Hoi dong xét xur
phuc tham quyét dinh hay bo quyét dinh ap dung bién phap khan cip tam thoi nay.

[4]. Vé an phi hanh chinh:

Do khang cdo khong dugc chap nhan, nén ba Nguyén Thi Hoai S phai chiu 4n
phi hanh chinh phiic thim theo quy dinh cua phap luat.

Vi cac 1€ trén,

QUYET PINH:
1. Can ct khoan 1 Diéu 241 ciia Luat T6 tung hanh chinh.
- Bac khang c4o ctia ngudi co quyén loi, nghia vu lién quan 1a ba Nguyén Thi Hoai S.

- Gitr nguyén Ban an hanh chinh so thim s6 26/2022/HCST ngay 28-4-2022 cua
Toa an nhan dan tinh Quang Nam.



2. Can cr diém b khoan 2 Piéu 193 cua Luat T tung hanh chinh 2015; cac Diéu
139, 140, 143, 144 va 145 cua Luat Doanh nghié¢p, xu:

2.1. Chap nhan yéu cau khai kién cua nguoi khai kién 13 6ng Pao Duy T:

Huy Glay chuang nhan déng ky doanh nghiép cong ty ¢ phan (ding ky thay doi
lan thir nhat ngay 23-4-2021) dbi véi Cong ty C6 phan Pau tu va Xay dung Ha tang
Quang Nam; dia chi tru so chinh: tinh Quang Nam cua Phong Pang ky kinh doanh -
S¢ Ké hoach Pau tu tinh Quang Nam”.

2.2. Huy bo Quyét dinh ap dung bién phap khan cip tam thoi sé 05/2021/QD-
BPKCTT ngay 12-11-2021 caa Toa 4n nhan dan tinh Quang Nam (c6 quyét dinh
kém theo ban an phuc tham).

3. cac quyét dinh khac cua ban 4n so tham khong c6 khang cdo, khong bi khang
c4o, khang nghi d c6 hiéu lyc ké tir ngay hét thoi han khang cdo, khang nghi.

4. V¢ an phi hanh chinh:

Can ctr khoan 1 Diéu 349 cua Luat T tung hanh chinh; khoan 1 Piéu 34 Nghi
quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cta Uy ban thuong vu Québc hoi vé
muc thu, mién, giam, thu, nop, quan 1y va st dung 4n phi va 1é phi Toa 4n.

- Ba Nguyén Thi Hoai S phai chiu 300.000 dong (ba trim nghin dong) an phi
hanh chinh phtc tham, nhung dugc trir vao sé tién 300.000 dong (ba trim nghin
ddng) tam tng an phi phtc thim di nop theo Bién lai thu tam tGng an phi, 18 phi Toa
an s6 0000146 ngay 13-5-2022 ctia Cuc Thi hanh 4n Dan su tinh Quang Nam, nay
dugc chuyén thanh an phi; ba S da nop dii an phi hanh chinh phuac tham.

5. Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: i TM. HQI PONG XET XU PHUC THAM
- TAND tinh Quang Nam; 2 { ’ £ ,
_TANDTC - Va I THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai Ba Nang;

- VKSND tinh Quang Nam;

- Cac duong su (theo dia chi);

- Cuc THA dan su tinh Quang Nam;

- Luu: H/so vu 4n, cac Phong HCTP, LTHS.

(DPa ky)

Pham Viét Cwong
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