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Ban an s6: 02/2018/LD-PT

Ngay: 12-9-2018

VN Tranh chip lao dong vé don
phuong chm dit hop dong lao dong va
tranh chap doi lai tién tra thay cho bao
hiém that nghiép.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH LAM PONG

- Thanh phan Hpi dong xét xir phuc thim gom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Hiru Hong

Cdc Tham phdn: Ong Bui Hitu Nhan

Ba Vi Thi Nguyét

- Thw ky phién toa: Ba Hoang Thi Phuong Chi — Thu ky Toa an nhan dan
tinh Lam Pong.

- Dai di¢n Vién kiém sdt nhan dan tinh Lam Pong tham gia phién toa:
Ong Nguyén Vin Tu - Kiém sat vién.

Ngay 12 thang 9 nam 2018 tai try s& Toa an nhan dan tinh Lam Pdng, xét
xtr phtic thdm cong khai vu an thy 1y sé 03/2018/TLPT-LP ngay 30 thang 7 nim
2018 vé viéc tranh chip lao dong vé don phuong chdm dit hop dong lao dong va
tranh chap doi lai tién tra thay cho bao hiém that nghiép.

Do Ban an Lao dong so tham s6 03/2018/LD-ST ngay 20/6/2018 cua Toa
an nhan dan thanh phé Pa Lat bi khang cao.

Theo Quyét dinh dua vu an ra xét xir 73/2018/QD-PT ngay 24/8/2018
gilra cac duong su:

1. Nguyén don: Ong Ping Anh T; Dia chi noi cu trt tai: NTN, Phuong M,
thanh ph6 DL, tinh Lam Pong.

Nguoi dai dién hop phap cta nguyén don: Ong Lé Cong B; Dia chi noi cu
tra tai: LHP, Phuong N, thanh phé DL, tinh Lam Déng 1a nguoi dai dién theo uy
quyén (vin ban ty quyén ngay 08/5/2018).

2. Bi don: Cong ty C6 phan P; Tru so chinh tai: TP, Phuong H, thanh phé
PL, tinh Lam Pong.



Nguoi dai dién hop phép cua bj don: Ong Pham Vin D, chtc vu: Quyén
Truéng phong Hanh chinh quan trj 1a ngudi dai dién theo uy quyén (van ban uy
quyén sd 10/UQ-DLR ngay 05/9/2018).

3. Nguoi khang cdo:

3.1 Ong Ping Anh T — Nguyén don;
3.2 Cong ty c6 phan P - Bi don.

(cac duong su c6 mat tai phién toa)
NOI DUNG VU AN:

Theo don khoi kién, ban tw khai va loi trinh bay tai phién toa cua nguoi bao
vé quyén, loi ich hop phdp ciing nhw dai dién theo iy quyén ciia nguyén don:

Ngay 01/9/2009 Céng ty Co phan P (sau ddy goi la Céng ty) va ong Ping
Anh T c6 ky Hop dong lao dong khong xac dinh thoi han s6 09/2009/HD-DLR
véi ndi dung cong viée la ong T lam lai xe cho Cong ty. Trong qué trinh lao
dong ong thyuc hién ding va du quyén va nghia vu theo quy dinh, khong vi pham
ndi quy lao dong. Tuy nhién dén ngay 30/11/2016 6ng V6 Thuan H — Pho tong
Giam doc Cong ty Co phan P da ra thong bao sd 196/TB-DLR ngay 30/11/2016
v6i ndi dung Cong ty C6 phan P don phuong chdm dirt hop dong voi 6ng Dang
Anh T tir ngdy 07/02/2017 va thdng bao cho 6ng T biét trudc 45 ngay, Iy do don
phuong cham dut 13 cdn c&r vao tinh hinh thuc té hoat dong ctua Cong ty. Ngay
07/02/2017 Céng ty ra quyét dinh s 01/QD-DLR chidm dut hop dong véi éng
Ping Anh T. Do Cong ty da don phuwong cham dit hop dong sai quy dinh vi vay
nay ong T khoi kién yéu cau Toa an tuyén bd viéc Cong ty Co6 phan P don
phuong cham dut hop dong voi ong Pang Anh T 1a trai phap luat. Pong thoi dé
nghi COng ty nhan 6ng T trd lai 1am viéc va phai tra tién luong, bao hiém cho
nhimg ngay 6ng T khong duoc lam viéc tinh tir ngay 07/02/2017 dén ngay
20/6/2018 14 16,5 thang, tinh sd tién thyc té Cong ty dong bao hiém cho ong T 1a
6.100.0004d (trong d6 nguoi st dung lao dong dong trude ngay 01/6/2017 1a
22% x 5 thang x 6.100.000d = 6.710.000d va sau ngay 01/6/2017 la 21,5% x
11,5 thang x 6.100.000d = 15.082.250d, tong cong 1a 21.792.250d; Boi thudong
02 thang tién luwong theo quy dinh 13 02 thang x 6.985.460d = 13.970.920d.
Téng cong s6 tién ma ong T yéu cau Cong ty thanh toan 13 151.015.670d.

Déi voi s tién 29.280.000d bao hiém that nghiép 6ng T da nhan ctua Cong
ty thi ong T khong chap nhan tra lai cho Cong ty.
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Theo ban tu khai va trinh bay tai phién toa cua nguoi dai dién hop phap
cua bi don:

Cong ty Co phan P va 6ng Dang Anh T ¢ ky hop dong lao dong va cong
viéc lam nhu 6ng T trinh bay. Ngay 30/11/2006 6ng V4 Thuan H 1a Phé tong
Giam dbc Cong ty P di ra thong bao s 196/TB-DLR ngay 30/11/2016 véi noi
dung Céng ty C6 phan P don phwong cham dut hop dong véi ong Pang Anh T
tr ngdy 07/02/2017 va thdng béo cho dng T biét trudc 69 ngay. Ngiy
07/02/2017, Cong ty ra Quyét dinh sé 01/QD-DLR cham dut hoat dong véi éng
Ding Anh T, ly do Cong ty don phwong chim dut hop dong 1a vi tinh hinh kinh
té, khong tién dé tra lwong cho ngudi lao dong. Kho khan vé kinh té kéo dai tir
nam 2013 dén ndm 2017. Can ¢l vao diém ¢, Khoan 1, Diéu 38 cua B¢ luat Lao
dong va theo quy dinh tai diém ¢, Khoan 1, Diéu 7 cia Thoa udc lao dong tap
thé thi Cong ty c6 quyén don phuong cham dat hop dong lao dong. Cong ty da
bao trudc cho ong T 69 ngay 1a dung quy dinh cua phdp luat. Do vay Cong ty
khong dong ¥ véi yéu cau khoi kién cia nguyén don.

Ngoai ra khi don phuong cham dit hop dong thi Cong ty di tinh toan dé
chi tra tro cAp mat viéc 1a 02 thang lwong 1a 13.970.920d. Tuy nhién qua lam
viéc v6i 6ng T thi 6ng T khong nhén s tién nay.

Déi v6i ché do bao hiém xa hoi thi Cong ty da chdt sé cho ong Pang Anh
T dén hét thang 01/2017.

Theo khoan 1, Diéu 46 Luat Viéc 1am thi thoi gian ngudi lao dong hudng
trg cap that nghiép khong quéa 03 thang ké tir ngay chét s6 bao hiém, do Cong ty
khong co tién dé dong Bao hiém x3 hoi dan dén chét sd cham va quéa thoi han dé
huong tro cap that nghiép nén Cong ty di chi tra tién trg cap that nghiép tir ngay
08/02/2017 dén hét ngay 07/10/2017 cua 08 thang that nghiép ma 6ng T dugc
huong theo quy dinh 1a 29.280.000d (6ng T d nhén sb tién nay). Trudng hop
budc Cong ty phai nhan ong T trd lai lam viéc thi yéu cau ong T phai thanh toan
lai cho Cong ty 29.280.000d tién bao hiém that nghiép do 6ng T di nhan cua
Cong ty.

Tda 4n da tién hanh hoa giai nhung khong thanh.

Tai Ban 4n Lao dong so thim sé 03/2018/LD-ST ngay 20/6/2018 Toa an
nhan dan thanh phé Pa Lat da xur:



1. Chap nhan mét phan yéu cau khoi kién cua 6ng Ping Anh T vé “Tranh
chap vé truong hop bi don phuong cham dut hop dong lao dong” ddi véi Cong
ty ¢6 phan P.

- Tuyén bd Quyét dinh don phuwong chiam dat hop dong lao dong s6 01/QD-
DLR ngay 07/02/2017 ctia Cong ty C6 phan P 1a trai phap luat.

- Budc Cong ty Co phan P phai nhan 6ng Piang Anh T tro lai 1am viéc theo
Hop ddng lao dong s6 09/2009/HP-DLR ngay 01/9/2009 giita Cong ty C6 phan
P va 6ng Bang Anh T.

Buoc Cong ty C6 phan P thanh toan cho 6ng Ping Anh T sd tién
129.223.420d (1am tron 129.223.000d) va phai tiép tuc tra luong theo hop dong
cho ong Pang Anh T tinh tir ngay 21/6/2018 cho dén khi nhan ong T trd lai lam
viéc.

Cong ty ¢ phan P va 6ng Piang Anh T phai dong céac loai bao hiém bat
budc theo quy dinh ctia phap luat cho ong T.

2. Chép nhén yéu cau khéi kién ctia Cong ty c6 phan P vé “Kién doi lai tién
bao hiém that nghiép” ddi v6i ong Pang Anh T.

Budc 6ng Ping Anh T thanh toan lai cho Cong ty c¢6 phan P 29.280.000d
tién bao hiém that nghiép da nhan.

V& an phi:

Budc Cong ty Co phan P phai chiu 3.876.000d an phi lao dong so tham
nhung dugce trir vao so tién 440.000d tam tng an phi di ndp theo bién lai thu s6
AA/2016/0007881 ngay 02/4/2018 ctia Chi cyc thi hanh 4n dan sy thanh phb Pa
Lat, tinh Lam Pdng. Cong ty C6 phan P con phai ndp 3.436.000d tién an phi
con thiéu.

Budc ong Ping Anh T phai chiu 878.000d an phi Lao dong so tham.

Ngoai ra ban an con tuyén vé quyén khang cdo va trach nhiém thi hanh an
cua cac bén duong su.

Ngay 05/7/2018, nguyén don 6ng Ping Anh T khang céo dé nghi cip phiic
tham budc Cong ty C6 phan P phai boi thudng tién bao hiém xa hoi, bao hiém y
té theo Khoan 1 Piéu 42 Bo luat Lao dong 1a 21.792.250d, boi thudng cho ong
it nhat 02 thang luong theo khoan 3 Dicu 42 Bo luat Lao dong, khong chap nhan
yéu cau khdi kién ctia Cong ty CO6 phan P yéu cau ong tra lai sb tién
29.280.0004.



Ngay 04/7/2018, bi don Céng ty Cb phan P khang cdo dé nghi cip phuc
tham phan quyét quyét dinh don phwong chdm dit hop dong lao dong sd
01/QD-DLR ngay 07/02/2017 ciia Cong ty 1a dang quy dinh cua phap luat; Dé
nghi Toa 4n cap phic thim xem xét vé thoi gian tinh tién luong ma phia bi don
phai tra cho nhitng ngay khong duoc 1am viée tir ngdy 07/02/2017 dén ngay
06/10/2017 1a 55.883.680d cling nhu dong cac loai bao hiém bat budc theo quy
dinh tuong ung véi thoi gian 08 thang néu trén.

Tai phién toa hom nay,

Nguyén don van giit nguyén yéu cau khoi kién va yéu cau khang cdo, dé
nghi HDXX chép nhan toan bd yéu cau khang cdo cia nguyén don va khong
chip nhan yéu cau khang cdo cta bi don, stra ban an lao dong so tham. Pong
thoi yéu cau bi don Cong ty c¢b phan P nhan ong T tré lai lam viéc theo Hop
d6ng lao dong khong xac dinh thdi han sé 09/2009/HP-DLR ngay 01/7/2009 da
ky gitra hai bén.

Bi don van giir nguyén yéu cau khang cio, dé nghi HDXX chap nhan toan
bd yéu cau khang céo cua bi don va khong chap nhan yéu cau khang cdo cia
nguyén don, sira ban 4n lao dong so tham. Pong thoi trinh bay néu Toa an budc
Cong ty nhan 6ng T trd lai lam viéc theo Hop dong lao dong khong xac dinh
thoi han s6 09/2009/HD-DLR ngay 01/7/2009 thi Cong ty dong ¥.

Pai dién Vién kiém sat phat biéu y kién cta Vién kiém sat vé viéc Tham
phan va cac duong su di tudn tha dung quy dinh caa Bo luat td tung dan su trong
qua trinh giai quyét vu an & giai doan phuc tham, dong thoi dé nghi HPXX can
ctr vao khoan 2 Diéu 308 Bo luat T6 tung dan su chép nhan mot phﬁn yeu cau
khang c4o ctia nguyén don, khong chap nhan yéu cau khang cdo ctia bj don. Stra
ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u co trong hd so vu an, duoc tham tra lai tai phién
toa va két qua tranh ludn tai phién toa, qua y kién phat biéu cua vi dai dién Vién kiém
sat Hoi dong xét xir nhan dinh:

[1] V& quan hé phap luat tranh chap: Pay 13 vu 4n tranh chap vé lao dong giita
nguyén don ong Dang Anh T va bi don Cong ty C6 phan P dbi v6i hanh vi don
phuong chim dat hop dong lao dong ciia ngudi st dung lao dong va tranh chép
khoan tién tro cAp that nghiép do ngudi sir dung lao dong tra thay cho Trung tim
dich vu viéc lam. Cép so tham xac dinh quan hé phép lut 1a “Tranh chip vé trudng
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hop bi don phuong chdm dut hop dong lao dong va kién doi lai tién bao hiém
that nghiép” 1 chua chinh x4ac ddi v6i timg quan hé do vy can xac dinh quan hé
phap luat 1a “Tranh chip lao dong vé hanh vi don phuong chim dit hop dong
lao dong ctia ngudi sir dung lao dong va tranh chip doi lai tién tra thay cho bao
hiém that nghiép” dé ap dung dting phap luat lao dong vao giai quyét vu an.

[2] DBdi véi noi dung khang cdo cua bi don: Cong ty Co phan P khang cao
v6i ndi dung vi Iy do kinh té, cong ty kinh doanh khdng c6 13i nén khéng cé nhu
cau 14i xe va khong co tién dé tra lwong cho ngudi lao dong (BL 141). Cong ty
d3 thong bao cho ong Piang Anh T theo quy dinh vé thoi han bao trude cia Bo
luat Lao dong va ra quyét dinh don phuong cham dut hop dong lao dong dbi vai
ong DPang Anh T 1a nhan vién lai xe thudc Van phong Cong ty. Sau khi ban hanh
quyét dinh vé don phuong cham dut hop dong lao dong, Cong ty c6 03 lan phat
gidy moi ong T 1én Cong ty lam viéc lién quan dén giai quyét cac ché do thoi
viéc cho ong T nhung 6ng T khong dén 1am viéc theo gidy moi mic du da nhan
duoc gidy moi. Bi don cho rang Cong ty da thyc hién viéc don phuong chim
dut hop dong lao dong véi ong T 1a ding quy dinh cta phap luat vé lao dong.
Pé nghi HDXX khong chap nhan don khai kién ctia nguyén don, stra ban 4n lao
dong so tham. Xét yéu cau khang cdo cia bi don, HDXX thiy rang giita nguyén
don 6ng Ping Anh T va bi don Cong ty C6 phan P c6 xac 1ap mot quan hé lao
dong theo Hop dong lao dong khong xac dinh thoi han sé 09/2009/HP-DLR
ngay 01/7/2009. Theo d6 6ng T duoc tuyén dung vao vi tri 12 nhan vién lai xe
thudc Phong hanh chinh quén tri cia Cong ty tir ngay 01/7/2009 vé1 muce luong
co ban theo hop dong 13 2.822.100d, duwoc hudng phu cap khu vic 0,1 va cac
khoan phu cdp khac néu c6. Hop dong c6 hiéu luc tir ngay 01/7/2009. Sau khi
ky hop dong lao dong noi trén thi cac bén déu thuc hién ding hop dong da ky.
Ngay 07/02/2017 Tong giam ddc Cong ty c6 phan P da ban hanh Quyét dinh sb
01/QD-DLR vé viéc cham dut hgp dong lao dong ddi véi ong Pang Anh T ké tir
ngay 07/02/2017 sau khi di bao trudc cho 6ng T theo Thong bao sd 196/TB-
DLR ngay 30/11/2016. Tai phién toa phuc tham nguyén don 6ng T thira nhan da
nhan thong bao vao ngay 30/11/2016 la dam bao thoi han bao trude theo quy
dinh tai khoan 2 Diéu 38 Bo luit Lao dong. Pong thoi theo quy dinh tai Piéu 38
Bo luat Lao dong nam 2012 thi nguoi str dung lao dong co quyén don phuong
cham dut hop dong lao dong khi ngudi lao dong thuong xuyén khéng hoan
thanh cong viéc theo hop déng lao dong; nguoi lao dong bi dm dau, tai nan da
diéu tri 12 thang lién tuc d6i voi hop dong lao dong khong xac dinh thoi han ma
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kha nang lao dong chua hoi phuc; do thién tai, héa hoan hodc nhiing ly do bat
kha khang khac theo quy dinh cua phdp luat ma nguoi st dung lao dong da tim
moi bién phap khic phuc nhung van budc phai thu hep san xuét, giam chd lam
viéc... Phia bi don Cong ty khang cdo cho rang vi Iy do kinh té hoat dong thua 15
nén khong ¢ nhu cau sir dung 14i xe theo quy dinh tai Pidu 44 Bo luat Lao dong
nhung khong cung cap duoc chimg ctr d&& chimg minh 1y do kinh té theo quy
dinh Diéu 13 Nghi dinh sé 05/2015 ngay 12/01/2015 ctua Chinh phit Quy dinh
chi tiét va huéng dan thi hanh mot s6 noi dung cua B0 luat Lao dong va Diéu 7
Thong tu s6 47/2015 TT-BLDTPXH ngay 16/11/2015 cua B Lao dong thuong
binh va x4 hoi nén 1y do don phuong chdm dut hop dong lao dong ddi voi 6ng
Ping Anh T 1a khong c6 cian cir. Cap so tham d3 danh gia dung tinh chat cta vu
an xac dinh hanh vi don phuong chim dut hop dong lao dong ctia bi don Cong
ty co phan P d6i voi nguyén don 6ng Ping Anh T theo Quyét dinh s6 01/QP-
DLR vé viéc cham dut hop dong lao dong trai phap luat 13 co cin ctr, dung phap
luat nén khang céo vé ndi dung nay cia bi don 1a khong c6 can ctr dé chap nhan.
Tai phién toa phuc tham dai dién cua nguyén don ong Pang Anh T yéu cau
duoc tiép tuc tré lai lam viéc, yéu cau nay duoc dai dién bi don Cong ty cd phén
P d6ng ¥ nén can budc bi don Cong ty c¢b phan P nhan ong Pang Anh T tro lai
lam viéc theo Hop dong lao dong khong xac dinh thoi han s6 09/2009/HD-DLR
ngay 01/7/2009 ké tir ngay 13/9/2018.

[3] Pbi v6i ndi dung khang céo cia nguyén don dng Piang Anh T vé khoan
tién 29.280.000d ma cac bén cho 1a tién trg cip that nghiép ma 6ng T di nhan
ctia Cong ty cb phan P. Nguyén don 6ng T khang cdo mdt phan ban an so thim
d6i v6i cac ndi dung budc bi don Cong ty cd phan P bdi thuong sd tién
21.792.2504 1a tién BHXH, BHYT; boi thudng it nhat 02 thang tién luong theo
khoan 3 Diéu 42 B6 luat Lao dong do cong ty khong dong y nhan 6ng vao lam
viéc lai; khong dong v tra lai cho Cong ty ¢ phan P so tién 29.280.0004 14 tién
trg cap that nghiép ma 6ng da nhan cua cong ty. Pbi véi cac ndi dung khang cao
nay HDXX thy rang:

Theo 161 trinh bay va thira nhan gitra nguyén don va bi don tai phién toa so
tham va phién toa phuc tham thi khoan tién lwong cua 6ng T dugc hudng tai thoi
diém thang 02/2018 1a 6.985.460d. Do bi don Cong ty c6 P don phuong chim
dat hop déng lao dong trai phéap luat nén ban an so tham budc bi don phai nhan
lai nguyén don trd lai lam viéc, budc bi don thanh toan khoan tién luong cho
nhiing ngay khong duogc lam viéc tir ngay 07/02/2017, budc bi don thanh toan
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khoan tién BHXH, BHYT va 02 thang tién luong theo hop ddng lao dong 1a co
can ctr. Tuy nhién cach tinh ctia ban an so thim chua dam bao quy dinh cua
phap luat theo khoan 1, Diéu 42 B luat Lao dong nam 2012. Déng thot tai
phién toa phiic thim ong Pang Anh T mudn tiép tuc 1am viéc va bi don Cong ty
cd phan P ddng ¥ nhan lai ngudi lao dong. Vi thé can sira ban an so tham d6i voi
nhimng ndi dung néi trén cu thé nhu sau:

+ V& khoan tién lwong cho nhimg ngdy khong duoc lam viée tir ngay
07/02/2017 dén ngay 12/9/2018 ngay Toa 4n xét xir vu an 1a 19 thang 05 ngay.
Tién luong ctia 19 thang 13 6.985.460d x 19 thang = 132.723.740d va tién luong
ciia 05 ngay 1a 6.985.4604/26 ngay =268.671d x 05 ngay =1.343.357d. Tong
cong la 134.067.0974.

+ V& khoan tién bdi thudng it nhat 02 thang luong theo hop dong do bi don
don phuong chdm dat hop dong lao dong trai phap luat (theo quy dinh tai khoan
1 Biéu 42 Bo luat Lao dong) 6.985.460d x 02 thang = 13.970.9204.

+ Vé khoan tién BHXH; BHYT ma bi don Cong ty c¢6 phan P va ong Ding
Anh T phai trich ndp theo quy dinh cta Luat BHXH va theo quy dinh tai Nghi
dinh 44/2017/ND-CP ngay 14/4/2017 c6 hi¢u luc tir 01/6/2017 nhu sau:

Tur thang 02/2017- 5/2017:

- Cong ty Co6 phan P phai trich nop: 6.100.000d x 22% x 04 thang =
5.368.000d.

- Ong Ping Anh T phai trich nop: 6.100.000d x 10,5% x 04 thang =
2.562.0004.

Tuwr thang 6/2017- 9/2018.

- Cong ty CH phan P phai trich ndp: 6.100.000d x 21,5% x 15 thang =
19.672.500d.

- Ong Ping Anh T phai trich nop: 6.100.000d x 10,5% x 15 thang =
9.607.500d.

Tong cong:

- Cong ty C6 phan P phai trich ndp: 25.040.500d

- Ong Bang Anh T phai trich ndp: 12.169.5004.

Pay 1a khoan tién bat budc ngudi lao dong va ngudi sir dung lao dong phai
trich ndp cho co quan Bao hiém x4 hoi theo quy dinh, khoan tién nay duoc
nguoi str dung lao dong truc tiép trich ndp cho co quan Bao hiém xa hoi trén co
s& quy tién lwong hang thang nén can giao cho Cong ty ¢ phan P c6 nghia vu
thuc hién dong Bao hiém xa hoi cho ong Pang Anh T theo quy dinh dé dam bao
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cac quyén lgi, ché do vé BHXH, BHYT va BHTN theo quy dinh cta B luat
Lao dong, Luat Bao hiém x3 hoi va Luat viéc lam.

+ V& khoan tién 29.280.000d 14 tién tro cAp that nghiép ma 6ng T dd nhan
ctia cong ty. Theo hd so phan anh thi 6ng Pang Anh T tham gia BHTN vao
thang 01/2009 trude khi chinh thirc ky hop dong lao dong vao thang 7/2009 tai
Cong ty c¢d phan P nén khong dugc hudng tro cip thoi viée theo quy dinh tai
khoan 2 Diéu 48 Bo luat lao dong. Trong vu an nay, sau khi Cong ty ra quyét
dinh don phuong chdm dut hop dong lao dong véi éng T vao thang 2/2017
trong thdi gian khong dwgc 1am viéc ong T d3 nhan cua cong ty sd tién
29.280.000d ma cac bén goi 1a tién trg cap that nghiép. Tai thoi diém nay gitra
hai bén cé phat sinh tranh chap dan dén viéc ong T khoi kién hanh vi don
phuong cham dat hop dong lao dong tai Toa an. Nhu vay thuc chat khoan tién
BHTN la do Trung tam dich vu viéc lam tai dia phuong noi nguoi lao dong truc
tiép nop ho so xin hudng tro cap that nghiép chi tra theo quy dinh tai Dicu 46
Luat Viéc 1am va Diéu 17 Nghi dinh s6 28/2015/ND-CP ngay 12/3/2015 cia
Chinh phu quy dinh chi tiét thi hanh mot sb diéu cta Luét Viéc lam vé BHTN.
Cho nén khoan tién néi trén khong phai 1a khoan tién trg cap that nghiép theo
quy dinh, Ban 4n so tham budc 6ng Pang Anh T thanh toan lai cho Cong ty cb
phan P toan bo khoan tién noi trén 13 ¢6 can cw, ding phap luat. Do vay khong
chap nhan yéu cau khang céo nay ctia nguyén don 6ng Pang Anh T d6i véi bi
don Céng ty c¢b phan P.

Pé thuan loi cho viéc Thi hanh an dan su, can can doi bu trir nghia vu cua
cac bén cu thé nhu sau: Cong ty c6 phan P c6 nghia vu thanh toan cho 6ng Pang
Anh T s6 tién 106.588.5174d. Sau khi da trir 12.169.5004 13 khoan tién ngudi lao
dong phai trich nép BHXH tir tién luong va 29.280.0004 14 tién 6ng T d3 nhan
clia cong ty (cu thé 134.067.097d + 13.970.920d - 12.169.500d - 29.280.000d
= 106.588.5174).

Tir nhan dinh trén chap nhan mot phan yéu cau khang cio cua 6ng Ding
Anh T d6i v6i khoan tién dong BHXH va BHYT, khong chap nhan khang co
ctia bi Cong ty CO6 phan P, stra ban an lao dong so thdm ctia Toa an nhan dan
thanh phd Da Lat.

V& an phi:

Can cr vao diém a khoan 1 Piéu 12 vé mién ndp tién tam ung an phi, an
phi, tam tng 1 phi Toa an, 18 phi Toa an cua Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban thudng vu Quéc Hoi quy dinh vé mirc thu, mién,
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giam, thu, ndp, quan 1y va st dung &n phi va 1€ phi Toa an thi truong hop cua
6ng Dang Anh T 13 ngudi lao dong d6i véi khoan tién bdi thuong thiét hai trg
cap that nghiép do 15i ctia ngudi sir dung lao dong dugc mién tién an phi lao
dong so tham.

Bi don Cong ty cb phan P phai chiu 5.329.400d tién an phi lao dong so tham.
Do stra ban 4n so tham c6 lién quan dén ndi dung khang cdo ctia nguoi khang cao
nén duong su ¢ khang cao khong phai chiu tién 4n phi lao dong phtc thim.

Vi cac 1€ trén,
QUYET PINH:

- Can ctt khoan 2 DPiéu 308 Bo luat t6 tung déan sy;

- Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé mirc
thu, mién, giam, thu, n0p, quan ly va sir dung phi, an phi Toa an cua Uy ban
thuong vu Qudc hoi.

Chéap nhan mot phan yéu cau khang cdo ciia nguyén don 6ng Piang Anh T
d6i véi bi don Cong ty C6 phéan P.

Khong chap nhan yéu cau khang cdo cia bi don Cong ty C6 phan P d6i
vo1 nguyén don ong Bang Anh T.

1. Xac dinh quan hé phap luat tranh chap 13 “tranh chap lao dong vé don
phuong chim dut hop dong lao dong va tranh chap doi lai tién tra thay cho bao
hiém that nghiép”.

2. Chap nhan mot phan yéu cau khdi kién cua 6ng Pang Anh T dbi véi
Cong ty ¢d phan P vé vu an “Tranh chap lao dong vé don phuong chidm dit hop
ddng lao dong” cua ngudi sir dung lao dong.

2.1.Tuyén b Quyét dinh don phuwong chdm dirt hop dong lao dong s6 01/QP-
DLR ngay 07/02/2017 ctia Cong ty cb phan P 1a trai phap lut.

2.2. Buoc Cong ty cd phén P nhan 6ng Pang Anh T tr¢ lai 1dm viéc theo Hop
dong lao dong khong xac dinh thoi han s6 09/2009/HD-DLR ngay 01/7/2009 da ky
giita Cong ty c6 phan P va ong Pang Anh T ké tir ngay 13/9/2018.

2.3. Buoc Cong ty c6 phan P thanh toan cho ong Pang Anh T sb tién
106.588.517d (Mot tram lé sau triéu, nam tram tam muwoi tam ngan, nam tram
muroi bay dong) 1a khoan tién luong trong nhiing ngay khong duoc lam viéc va
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khoan tién bdi thuong do hanh vi don phuong chim dut hop dong lao dong trai
phap luat.

Ké tir ngay nguoi dwoc thi hanh dn cé don yéu cau thi hanh én cho dén khi
thi hanh xong tdt cd cdc khodn tién, hang thang bén phdi thi hanh dan con phdi
chiu khodn tién ldi cia sé tién con phdi thi hanh dn twong tmg véi thoi gian
chua thi hanh an theo quy dinh tai khoan 2 Piéu 357 Bé ludt Dén sw nam 2015.

2.4.Giao cho Cong ty c¢b phan P ¢ nghia vu truc tiép trich ndp khoan tién
BHXH, BHYT cho Co quan BHXH d6i véi ong Piang Anh T voi s tién
37.210.000d (Ba mucoi bdy triéu, hai tram mwoi ngan dong) ké tir thang 02/2017
cho dén thang 9/2018. pé ong T dugc huong cac ché d6 vé BHXH, BHYT,
BHTN theo quy dinh cua phap luat lao dong.

2.5. Nguoi st dung lao dong va nguoi lao dong tiép tuc thuc hién trich ndp
cac khoan bao hiém bat budc theo quy dinh ciia phap luat ké tir thang 10/2018
cho dén khi hai bén cham dat quan hé lao dong theo quy dinh cta phap luat vé
lao dong.

3. Chip nhédn yéu cau phan to ciia Cong ty CO phan P vé “Tranh chap
khoan tién chi tra thay cho bao hiém that nghiép” dbi voi ong Pang Anh T.

Budc 6ng Pang Anh T thanh toan lai cho Cong ty c6 phan P 29.280.000d
(Hai muoi chin triéu, hai tram tdm muoi ngan dong) khoan tién nay da can doi
bu trir d6i voi 6ng Pang Anh T trong khoan tién ma Cong ty cd phan P phai
thanh toan cho 6ng T (6ng T da thi hanh xong).

4.Vé an phi:

Budc Cong ty c6 phan P phai chiu 5.329.400d (Ném triéu, ba tram hai mueoi
chin ngan,bon tram dong) tién an phi lao dong so thim nhung dugc trir vao sd
tién 740.000d (Bdy tram bén muoi ngan dong) tam tng an phi da ndp theo Bién
lai thu sb AA/2016/0007881 ngay 02/4/2018 va Bién lai thu s
AA/2016/0008322 ngay 26/7 /2018 ciia Chi cuc thi hanh 4n dan sy thanh phd
Pa Lat. Cong ty co phan P con phai nop 4.589.400d (Bon triéu, ndam trdam tam

muoi chin ngan, bon tram dong) tién an phi lao dong so tham.

Hoan tra cho 6ng Pang Anh T sd tién 300.000d (Ba trdm ngan dong) tam
g 4n phi da nop theo Bién lai thu s6 AA/2016/008309 ngay 23/7/2018 ciia Chi
cuc thi hanh an dan su thanh phé ba Lat.
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Trieong hop ban dn dwgce thi hanh theo quy dinh tai Diéu 2 Ludt Thi hanh
an dan s, thi nguoi dwoc thi hanh dan dan sw, nguwoi phdi thi hanh an dan suw
c6 quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi
hanh dn hoac bi cuong ché thi hanh dn theo quy dinh tai diéu 6, 7 va 9 Ludt
Thi hanh an dan su, thoi hiéu thi hanh an dan sy theo quy dinh tai Piéu 30
Luat Thi hanh an dan suw.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TANDTC; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh LB; (da k)

- TAND TP.Pa Lat (02);

- Phong KTNV&THA,;
- Cac duong su;
-Luu AV - HS.

Nguyén Hiru Hong
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