TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Doc 1ap - Tw do - hanh phic

Ban én s6: 28/2023/KDTM-PT
Ngay 14 — 4 — 2023
VIV “Tranh chap hop dong chuyén
nhirong cé phan”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:
Thdm phan - Chii toa phién toa: Ong Nguyén Vin Ttu
Cdc Tham phdn: Ong L& Thanh Long

Ba Huynh Thanh Duyén

- Thu ky phién toa: Ba Nguyén Thi My Dung - Thu ky Tda 4n nhan dan
cép cao tai thanh phd HO Chi Minh.

- Pai dién Vign kiém sdt nhdn dian Cép cao tai thanh phé Hé Chi Minh
tham gia phién tdoa: Ong Bui Vian Thanh - Kiém sat vién.

Ngay 14 thang 4 nam 2023, tai try s Toa 4n nhan dan cip cao tai thanh phd
Hb Chi Minh xét xtr phiic thAm céng khai vu an thu 1y s6: 69/2022/TLPT-KDTM,
ngay 21 thang 11 nam 2022, vé viéc “Tranh chap hop dong chuyén nhugng co
phan”. Do Ban 4n kinh doanh thuong mai so tham soé: 1178/2022/KDTM-ST,
ngay 29 thang 7 nam 2022 cua Tda an nhan dan Thanh phé H6 Chi Minh bi khang
cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb: 123/2023/QP-PT, ngay
30 thang 01 nam 2023, gitra cac duong su:

- Nguyén don: Cong ty TNHH B.D.S; Pia chi: 54 dudng s6 2, phuong TD,
Quan 2 (nay la thanh phd TD), Thanh phd H6 Chi Minh.

Bai dién theo 1y quyén: Hoang Kim Minh Chi; Pia chi: 299 LP, phuong
PH, Quan 9 (nay la thanh phd TP), Thanh phd H6 Chi Minh; (Giy theo oy quyén
ngay 28/02/2023, c6 mit).

- Bi don: Ong Nguyén Duy Th; Dia chi: 215 B20 NVH, phudng TP, Quan
2 (nay 1a thanh phd TP), Thanh phé H6 Chi Minh.



Pai dién theo iy quyén: Nguyén Thanh L; sinh nim 1966; Pia chi:
436B/71B/25 Puong 3/2, Phudng 12, Quan 10, Thanh phd H6 Chi Minh; (Gidy
theo Uy quyén s6 ngay 19/6/2020, c6 mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Cong ty C6 phan Y Thanh phé H6 Chi Minh; Pia chi: 252- 254 CQ,
phuong PNL, Quan 1, Thanh phé H6 Chi Minh (c6 don xin vang mit, ngay
10/4/2023).

2. Ba Pham Lan Ch, sinh nam 1972; Dia chi: 54 duong $6 2, phuong TD,
Quéan 2 (nay la thanh phd TD), Thanh phé H6 Chi Minh.

Dai dién theo uy quyén: Hoang Kim Minh Chl; Dia chi: 299 LP, phuong
PH, Quan 9 (nay la thanh ph6 TP), Thanh phd H6 Chi Minh; (Gidy theo iy quyén
ngay 07/7/2020, c6 mat).

- Nguoi khdng cdo: Ong Nguyén Duy Th 14 bj don.

- Nguoi khdng nghi: Vién trudng Vién kiém sat nhan dan Thanh phd Ho
Chi Minh.

NOI DUNG VU AN:

Theo don khoi kién, dai dién nguyén don 6ng Hoang Kim Minh Chl trinh
bay nhu sau:

Cong ty TNHH B.D.S (goi tit 1a Cong ty BDS) c6 dia chi tru so tai s6 54
duong sb 2, phuong TD, Quan 2 (nay 1a thanh phé TD), Thanh phé Ho Chi Minh;
M3 s doanh nghiép 0303284135.

Cong ty TNHH BDS c¢6 s¢ hitu 642.086 (sau tram bén muoi hai ngan,
khong trim tdm muoi sau) ¢ phan tai Cong ty CP Thiét bj Y té Thanh phd HO
Chi Minh (goi tit 1a Cong ty MTS), co dia chi tai s6 252-254 CQ, phuong PNL,
Quan 1, Thanh phé HO Chi Minh; ma s doanh nghiép 0300534193 (sau day goi
la Cong ty MTYS).

Thang 4 nam 2017, Cong ty TNHH BDS va 6ng Nguyén Duy Th thoa
thuan va Cong ty TNHH BDS chuyén nhugng toan bo c¢d phin dang s& hiru tai
Cong ty MTS cho dng Nguyén Duy Th véi gia chuyén nhuong 10.000 dong/cd
phan. Tong gi4 tri chuyén nhuong la 6.420.860.000 (sau ty, bén traim hai muoi
triéu, tAm trim sau muoi ngan) dong.

Ké tir ngay nhan chuyén nhuong cho dén nay 6ng Nguyén Duy Th chuwa
thue hién viée thanh toan toan bo sb tién theo gia tri chuyén nhuong cho Cong ty
BDS. Mac du Cong ty BDS da nhiéu lan goi1 dién thoai va gui thu nhéc thanh toan
nhung 6ng Nguyén Duy Th van khong tién hanh thanh toan cho Cong ty BDS.

Vé gia tri co phﬁn thuc té thi truong tai thoi diém chuyén nhuong:



Giita 6ng Th va Cong ty BDS khong 1ap hop dong bang vian ban, khong ghi
gia tri chuyén nhuwong ma chi thoa thuan bang 16i néi voi nhau. Sau khi nhan
chuyén nhuong tir Céng ty BDS, 6ng Th chuyén nhuong lai toan b sd ¢d phan
nay cho ngudi khic véi gia tri thuc té (theo ty 1& dbi voi tong tai san wéc luong
ctia Cong ty MST gdm gia tri bat dong san sb 252-254 CQ, phuong PNL, Quan 1,
Thanh phd H6 Chi Minh; hang ho4; gié tri thwong quyén...).

Cong ty BDS yéu cau 6ng Nguyén Duy Th phai thanh toan:

S6 tién no phai tra: 6.420.860.000 (sau ty, bon trim hai muoi triéu, tam
trim sau muoi nghin) dong.

S tién 13i cham tra: Mrc 13i suat qua han thanh toan Cong ty BDS dé nghi
ap dung muc 13i sut theo quy dinh Diéu 468 Bo luat dan sy ndm 2015 1a 10%/
nam dugc tinh tir ngay 01 thang 5 ndm 2017 dén nay (tam tinh 66 thang) nhu sau:

6.420.860.000 x (10%/nam) x 66 thang = 3.315.975.875 (ba ty ba tram
mudi 1am triéu chin trim bay 1am nghin tdm trim bay muoi lim dong).

Téng sd tién phai thanh toan: 6.420.860.000 + 3.315.975.875 =
9.736.835.875 (chin ty bay trdm ba muo1i sau tri¢u tdm tram ba muoi lam nghin
tam trim bay muoi 1am dong).

Bi don éng Nguyén Duy Th do 6ng Nguyén Thanh L dai dién trinh bay:

Tai don khoi kién ngay 09/01/2020, Nguyén don - Cong ty TNHH BDS- do
ba Pham Lan Ch lam dai dién theo phap luat kiém Giam déc- néu rd:

“Thang 4 ndm 2017 Céng ty TNHH BDS va éng Nguyén Duy Th théa
thuan va Cong ty TNHH BDS dong y chuyén nhuong toan bo co phan dang so
hitu tai Céng ty MTS (Céng ty C6 phan thiét bi y t&¢ TP H6 Chi Minh) cho 6ng
Nguyén Duy Th véi gia chuyén nhuong 10.000d/c6 phan. Tong gié tri chuyén
nhuong 12 6.420.860.000 (sau ty, bén tram hai muoi triéu, tim trim sau muoi
ngan’...

Theo Gidy phép diang ky kinh doanh ma Nguyén don di cung cép cho Toa
an, Cong ty TNHH BDS 1a Cong ty TNHH hai thanh vién, gdm ong Nguyén Duy
Th (ndm 60% vbn gop) va ba Pham Lan Ch (ndm 40% vbn gop).

Ong Nguyén Duy Th va ba Pham Lan Ch 1a vo chong, két hon tir nim
1996. Thang 8/2017, Ong Th xin ly hon tai Toa an nhan dan Quan 2, Thanh ph
Ho6 Chi Minh. Ngay 22/03/2018, Toa an nhan dan Quan 2 da ban hanh Quyét dinh
cong nhan thuan tinh ly hon s6 79/2018/QDST-HNGD, ghi nhan: “Vé tai san
chung” ghi: “Ty thoa thuén, khong yéu cau Tda an giai quyét”.

Trong qua trinh thy 1y don ly hon néu trén, ba Pham Lan Ch c6 ndp cho Toa
an nhan dan Quan 2 ngay 20/12/2017 don phan t6 yéu cau chia d6i véi s6 ¢d phan
Cong ty MTS 1a tai san chung vo chong trong thoi ky hon nhan, gom: C6 phan
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dung tén Cong ty BDS (do hai vo chong s& hitu) 13 642.086 ¢ phan (1a d6i tuong
néu trong don khoi kién ctia Nguyén don) va ¢6 phan do mot minh ba Pham Lan
Ch dtmg tén 1a: 450.251 c¢6 phan; Tong cong 1a 1.092.337 ¢6 phan MTS.

Ba Pham Lan Ch yéu cau chia d6i, mdi nguoi duge nhan l1a 546.168,5 cd
phan MTS. Tinh theo tri gia 10.000d/c6 phan thi méi ngudi nhan 5.461.685.000d
(Ndm ty bon tram sau mwoi mot triéu sau tram tam muoi ldm ngan dong).

Tai Pon phan t6 d6, ba Ch ciing xac nhan nhitng ndi dung sau:

- Vao thang 4/2017 toan bo 1.092.337 ¢6 phan MTS néu trén da duoc (ca
nhan Pham Lan Ch va Cong ty BDS) chuyén nhuong, sang qua tén dng Nguyén
Duy Th.

- Sau d6 6ng Nguyén Duy Th d3 chuyén nhuong lai hét 1.092.337 c6 phan
MTS nay cho 6ng Ping Quéc Chinh. Ong Th ciing di thu vé du tién 13
10.923.3700.000 dong (theo tri gia 10.000d/ 1 ¢o phan).

Cung thoi diém d6, Ong Th da chuyén khoan cho Pham Lan Ch sé tién
5.000.000.000 dong (ndm ty dong) tir tién chuyén nhwong sé ¢ phan nay.

Vi ¢6 phiéu Cong ty MTS c6 ngudn gdc 12 tai san chung vo chdng, nén khi
ban duoc 10.923.3700.000 dong, thi 6ng Th phai chia lai cho ba Ch mét nira 1a:
5.461.685.000 dong. Tir d6, ba Pham Lan Ch phan t6 yéu cau 6ng Th phai thanh
toan thém khoan chénh léch: 461.685.000 dong (5.461.685.000 dong-
5.000.000.000 dong da chuyén khoan).

Tuy nhién, ngay 27/12/2017, Toa &4n nhan dan Quan 2 gui thong bao tién
tam Ung an phi phan to (bdn sao dinh kém), thi ba Ch khong ndp, nén Toa &n nhan
dan Quan 2 d khong thy 1y don phan t6 nay.

Trén thyc té, khi ba Pham Lan Ch khong yéu cau giai quyét phan td, thi 6ng
Th lac d6 (cudi ndm 2017) nghi rang viéc phan chia tai san cd phiéu Cong ty MTS
giita hai vo chong xem nhu di dugc “thoa thuan xong” khi 6ng Th da chuyén cho
ba Ch 5 ty dong. Nhung khong ngd dau nam 2020, ba Ch dai dién Cong ty BDS
khai kién vu an lién quan dén sb co phiéu Cong ty MTS.

Boi vi yéu cau khoi kién caa Cong ty BDS c¢6 lién quan dén mot phan sb co
phan Céng ty MTS, nén 6ng Nguyén Duy Th y&u cau toan bo cb phan Cong ty
MTS (c6 ngudn gdc do ca nhan vg- chong ding tén va do Cong ty BDS dung tén)
s€ dugc Toa an phan chia trong vu an nay theo qui dinh phap luat.

Vi vy nén 0ng Nguyén Duy Th c¢6 don yéu cau doc lap dbi véi ba Pham
Lan Ch, 6ng Nguyén Duy Th yéu cau:

- P6i voi 450.251 ¢6 phan MTS do c4 nhan Pham Lan Ch dtng tén sau d6
chuyén nhuong cho Nguyén Duy Th, thi mdi ngudi huéng mot nira, 1a 225.125,5



cd phan MTS. Tac 1a Nguyén Duy Th sé& thanh toan lai cho ba Ch sé tién:
2.251.255.0000 d (tinh theo tri gia 10.000d/1c6 phan).

- Pbi voi 642.086 c6 phan MTS do Cong ty BDS dimg tén sau d6 chuyén
nhuong cho Nguyén Duy Th, thi chia theo phan trim (%) von gbp cua mdi thanh
vién trong Cong ty BDS. Vi theo qui dinh luat doanh nghiép, trong Cong ty trach
nhiém hitu han hai thanh vién thi quyén loi va nghia vu ctia mdi thanh vién 1a
tuong tmg v4i phan tram (%) von gop. Ong Th ndm 60% vén gop sé duge hudong
385.251,6 ¢6 phan MTS; Ba Ch nam 40% von gop sé& duoc hudng 256.834,4 cb
phan MTS. Tuc 1a 6ng Nguyén Duy Th s& thanh toan lai cho ba Ch s tién:
2.568.344.0004 (tinh theo gia 10.000d/1CP).

Toéng cong 2 khoan trén thi 6ng Th thanh toan lai cho ba Ch Ia:
2.251.255.0000 d +2.568.344.000d= 4.819.599.000 déng.

Péi trir khoan tién 5 ty dong ma 6ng Th da chuyén khoan cho ba Ch vao
thoi diém nam 2017 khi vira ban xong hét c¢o phiéu cong ty MTS cho 6ng Piang
Qudc Chinh, thi ba Pham Lan Ch phai hoan tra lai cho ong Nguyén Duy Th la:
180.401.000 dong (5.000.000.000 dong -4.819.599.000 dong).

Déi véi yéu cau khéi kién ciia nguyén don: S6 lugng voi 642.086 cd phan
Cong ty MTS ma Nguyén don khoi kién, 1a tai san ciia Cong ty BDS do hai thanh
vién gop von (6ng Th 60%, ba Ch 40%), va day ciing 1a tai san chung ciia 6ng
Nguyén Duy Th va ba Pham Lan Ch tao 1ap trong thoi ky hon nhan. S6 ¢6 phan
nay da dugc phan chia va di duoc thanh toan gitta hai thanh vién gop von theo noi
dung giai trinh néu trén, nén 6ng Nguyén Duy Th khong c6 nghia vu phai thanh
toan cho Céng ty BDS sb tién gdc 6.420.860.000 dong (twong duong tri gia cua
642.086 co phan Cong ty MTS) theo yéu cau khoi kién cua Nguyén don. Bi don
dé nghi Toa 4n bac toan bd yéu cau khai kién cua Nguyén don.

Nguoi c6 quyén loi, nghia vu lién quan trinh bay:
- Céng ty C6 phan Y Thanh pho Ho Chi Minh trinh bay:

Ngay 04/4/2017, cong ty c6 nhan Gidy dé nghi chuyén nhuong 642.086 ¢
phan ciia Cong ty TNHH BDS chuyén cho dng Nguyén Duy Th.

Ngay 22/7/2017, cong ty c¢6 nhan Hop dong chuyén nhuong 725.659 ¢6 phan
tir 6ng Nguyén Duy Th qua 6ng Piang Qudc Chinh. Trong d6, bao gdm 642.086 cb
phan ma Cong ty BDS bén cho 6ng Th vao thang 04/2017 va hién 6ng Th khdng
con 1a c6 dong cua Cong ty Co phan Y Thanh phd H6 Chi Minh. Trong ndi dung
cac hop déng chuyén nhuong co cam két: viéc thanh toan gia tri chuyén nhuong giita
hai bén do hai bén thoa thuan va thuc hién. Moi su tranh chép do hai bén tu giai
quyét. S6 ¢d phan nay thudc quyén so hitu hop phép ctia bén ban (6ng Th), khdng c6
tranh chap vé quyén s& hiru.



Va0 thoi diém d6, Cong ty C6 phan Y Thanh phdé H6 Chi Minh ciing d4 xac
nhan va ghi nhan sy thay d6i ctia c6 dong cong ty, 6ng Nguyén Duy Th khéng con 1a
¢ dong Cong ty MTS nita (do da ban hét s6 c6 phan ma 6ng Th so hiru). Cong ty dé
nghi vang mit trong subt qua trinh té tyung giai quyét tranh chap giita Cong ty BDS
va ong Nguyén Vin Thuan.

- Ba Pham Lan Ch c6 dai dién 1a 6ng Chau trinh bay: ba Ch khong chip
nhan yéu cu cua bi don vé viéc yéu cau ba Ch chia 450.251 ¢6 phan MTS do ca
nhan ba Pham Lan Ch dung tén. Ong Nguyén Duy Th thira nhan trong don yéu
cau 1a 6ng Th da nhan chuyén nhuong 642.086 cb phan cua Cong ty BDS tai
Cong ty MTS va chua thanh toan tién nhan chuyén nhuong. Ong Nguyén Duy Th
cling thira nhan: nhan chuyén nhuong tir ci nhan ba Ch 450.251 ¢ phan tai Cong
ty MTS va chua thanh toan cho ba Ch. Ba Ch s& khoi kién vu an khac. S tién
nhan chuyén nhuong c6 phan ma 6ng Th chua thanh todn cho Céng ty BDS la
hoan toan tach bach va khong lién quan dén ca nhan ba Ch, dé nghi Toa an chap
nhan yéu cau khai kién cta nguyén don.

Tai phién toa so tham:

Y kién cia dai dién nguyén don: van giit nguyén yéu cau khoi kién, dé nghi
Toa an chap nhan yéu cau khai kién ciia nguyén don va bac yéu cau doc lap caa bi
don.

Y kién cia dai dién bi don: van giit nguyén y kién nhu 10i trinh bay trudc
day. Nguyén don yéu cau bi don thanh toan sé tién 6.420.860.000 dong, twong
g 642.086 c6 phan ma Cong ty BDS ban cho 6ng Th vao thang 04/2017. Bi don
da chuyén khoan 5 ty dong vao tai khoan c& nhan ba Ch nhung khong c¢6 ndi dung
va xac nhan viéc chuyén sb tién nay 1a tién thanh toan chuyén nhuong cd phan
cho Cong ty BDS.

Y kién cua nguoi co quyén loi, nghia vu lién quan- éng Chdu dai dién uy
quyén cia ba Ch: van gitt nguyén y kién nhu 10i trinh bay trudc day. Ba Ch xéc
nhan ¢ nhan s6 tién 5 ty dong tir dng Th chuyén khoan. Tai thoi diém ba Ch nhan
sb tién nay, dng Th va ba Ch con dang trong thoi ky hén nhan nén s tién 5 ty
dong 1a dé trang trai chi phi sinh hoat gia dinh, nudi con cht khéng phai thanh
toan tién chuyén nhuong c6 phan cho Cong ty BDS nhu 6ng Th trinh bay.

Tai ban dn kinh doanh thwong mai so tham sé: 1178/2022/KDTM-ST, ngay
29/7/2022 ciia Toa dn nhén dan Thanh phé Ho Chi Minh da quyét dinh:

Cin ct khoan 4 Diéu 30; diém a khoan 1 Piéu 37; diém a khoan 3 Piéu 38;
diém a khoan 1 Piéu 39; khoan 5 Diéu 72; khoan 4 Diéu 91; Diéu 95; Piéu 147;
khoan 1 Dicu 228; Piéu 264 va Diéu 273 Bo luat t6 tung dan sy ndm 2015; Can
ctr Piéu 126 Luat doanh nghiép 2015; Can ci Diéu 137 Bo luat dan su 2005; Piéu
306 Luat thuong mai 2005; Can cit Nghi quyét so 326/2016/UBTVQH14 ngay



30/12/2016 ctua Uy ban thuong vu Qubc Hoi quy dinh vé 4n phi, 18 phi Toa an;
Can ctr Piéu 26 Luét thi hanh 4n dan sy nim 2008 (da sua doi, boi sung nam
2014);

Tuyén xu:
1. Chap nhan toan bd yéu cau khoi kién cua nguyén don:

Budc ong Nguyén Duy Th thanh toan cho Cong ty TNHH B.D.S tong sb
tién 9.684.797.166d (chin ty sau trim tdm muoi bon tridu bay tram chin muoi bay
nghin mét trim sau muoi sau) déng. Trong d6: 6.420.860.000 ddng 14 tién chuyén
nhuong 642.086 ¢6 phan MTS tai Cong ty C6 phan Thiét bi Y t& Thanh phd Ho
Chi Minh va tién 13i chdm thanh toan 13 3.263.937.166 dong.

2. Khéng chip nhan yéu cau phan té cua bi don:

Bac yéu cau cua ong Nguyén Duy Th doi ba Pham Lan Ch phai thanh toan
tién co phiéu MTS la: 180.401.000 (mot trdm tdm muoi triéu bon tram & mot
nghin) dong.

Ngoai ra, an so thaim con quyét dinh vé 4n phi, 14i suat; quyén va nghia vu
trong thi hanh an va quyén khang céo theo luat dinh.

- Ngay 12/8/2022, Vién truong Vién kiém sat nhan dan Thanh phd Hb Chi
Minh ban hanh Quyét dinh s6 3968/QD-VKS-KDTM, khang nghi phic tham dbi
v6i Ban an kinh doanh thuong mai so tham sd 1178/2020/KDTM-ST, ngay
29/7/2022 ctia Toa an cap so tham; Do:

1. V& t6 tung: Trang trang 12 ctia Ban 4n ghi nhan “Xét, yéu cdu déc lip
ciia Ong Th déi véi 642.086 cé phan MTS do Céng ty BDS dirng tén sau dé chuyén
nhwrong cho Nguyén Duy Th, yéu cau ba Ch chia dng Th ndm 60% vén gdp nén
dwoc huwong 385.251.6 ¢6 phan; ba Ch ndm 40% von gép nén dwoc hudng
256.834.4 ¢6 phan. Nhw vdy 6ng Th thanh toan cho ba Ch sé tién 2.568.344.000
dong. Vi yéu cau nay, Vién kiém sat nhdan dan Thanh pho Ho Chi Minh dé nghi
can cir diém d khodn 1 Diéu 49 Ludt doanh nghiép 2020 va diém b kKhodn 1 Diéu
192 Bé Iudt t6 tung dan sy dinh chi yéu cau nday do khéng ding doi tiwong khoi
kién. Hpi dong xét xir xét thdy, can cir khoan 1 Diéu 3 Nghi quyét 04/2017/NO-
HDTP ngay 05/5/2017 ciia Hoi dong Tham phdn Toa dn nhdn dén téi cao va diém
b khodn 1 Diéu 192 Bé ludt 16 tung ddn sw ndm 2015, Pon yéu cau déc ldp ciia
ong Nguyén Duy Th déi véi ba Pham Lan Ch khéng thudc truong hop chwa cé di
diéu kién khdi kién theo quy dinh cua phap luat”.

Viéc nhan dinh trén cta ban an dé bac yéu cau doc lap cua Ong Nguyén
Duy Th dbi v6i yéu cau chia sb tién chuyén nhuong 642.086 cb phan Cong ty
MTS ma Cong ty BDS 1a chu s¢ hitu 1a chua phu hgp quy dinh ctua phép luat, boi
1&:



Theo gidy ching nhan ding ky doanh nghiép Cong ty BDS la Cong ty
TNHH hai thanh vién ding ky 1an dau ngay 14/5/2004 (dang ky thay doi lan 6
ngay 29/11/2013), gébm ong Nguyén Duy Th gép 60% va ba Pham Lan Ch gdp
von 40%.

Ong Th yéu cau ba Ch chia s6 tién chuyén nhuong 642.086 cb phan cua
Cong ty MTS do Cong ty BDS 1a chii s hitu, cin ctr quy dinh tai diém d khoan 1
Piéu 49 Luat Doanh nghiép nam 2020 thi thanh vién Hoi dong quan tri c6 quyén
chia gid tri con lai twong ung von gdp khi cong ty giai thé hodc pha san. Tuy
nhién, tai thoi diém nay Cong ty BDS van con dang hoat dong chua giai thé hoic
pha san. Vi vdy, yéu cau ndy ctua 6ng Th 1a chua du diéu kién khi kién thudc
truong hop quy dinh tai diém b khoan 1 Diéu 192 B6 luit t6 tung dan sy nim
2015 nén can dinh chi, nhung Tda an lai xem xét giai quyét bac yéu cau 1a vi
pham nghiém trong thu tuc to tung, anh hudng dén quyén khoi kién cua dng Th
khi du diéu kién khoi kién.

Ngoai ra phan nhan dinh cta ban an ghi nhan: Pon yéu cau doc 1ap cia 6ng
Nguyén Duy Th d6i véi ba Pham Lan Ch, nhung phan quyét dinh cta ban an lai
quyét dinh: “2. Khéng chdp nhdn yéu cau phan t6 cia bi don” 13 mau thuan va
khong phu hop véi thuc té khach quan cia céc tai lidu c6 trong ho so.

2. Vé noi dung: Ong Nguyén Duy Th va ba Pham Lan Ch két hon ngay
28/8/1996, ly hon ngay 22/3/2018 theo Quyét dinh cong nhan thuan tinh ly hon sé
79/2018/QDST-HNGD ctia Toa 4n nhan dan Quan 2, Thanh phd Ho Chi Minh.

Can ct tai liéu cic bén cung cip thé hién: Tai don khoi kién ngay
17/12/2017 ctia ba Ch yéu ciu vé viéc chia tai san khi ly hén c6 ndi dung yéu cau
chia ddi véi s6 c6 phan Cong ty MTS 1a tai san chung vo chong trong thoi ky hon
nhan, gdm: Co phan dtng tén Cong ty BDS (do hai vo chdng so hitu) 1a 642.086
¢ phan va c6 phan do mot minh ba Ch dung tén 450.252 cb phan, tong cong 1a
1.092.337 ¢6 phan MTS. Ba Pham Lan Ch ciing thira nhan “Ong Th sau d6 da ban
s6 cO phan nay cho ong Pang Quéc Chinh va di thu tién. Thang 11/2017, 6ng Th
da chuyén khoan cho t6i Pham Lan Ch sé tién 5.000.000.000 dong tir tién chuyén
nhuong s6 c¢b phiéu nay”.

Nhu vay, ong Nguyén Duy Th c¢6 can ctr dé yéu cau doc 1ap ddi voi ba Ch
chia 50% gia tri 450.251 cb phan tai Cong ty MTS. Day 1a tai san chung trong
thoi ky hon nhan do ba Ch dtng tén, can giai quyét chung trong vu 4n nay dé bu
trir nghia vu giira cac bén khi giai quyét tranh chip. Tuy nhién, Toa di bac yéu
cau doc 1ap nay cta 6ng Th v6i nhan dinh: “Véi nhitng tai liéu, chimg cir 6ng Th
dwa ra chi muc dich tham khdo, khong co gia tri phap ly, khong chung minh dwoc
éng Th da thanh toan 5.000.000.000 dong cé phan MTS cho ba Ch. Pong thoi dai
dién 1y quyén ciia nguyén don va bi don déu xdc nhan 6ng Th va ba Ch tranh
chdp trong vu dn nay la cé phan tai Cong ty MTS khong lién quan tai san chung
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vo' chong, tai san chung vo chong chwa chia theo nhw quyét dinh Toa dn” 12
khong c6 can ¢t anh hudng dén quyén loi ich hop phap cta dng Th, khong ding
v6i quy dinh v& “Quyén quyét dinh va ty dinh doat ciia dwong si” va “Nhitng
finh tiét, su kién khong can phadi chirng minh” tai Piéu 5 va biéu 92 Bo luat td
tung dan sy.

Ngoai ra ban an da tuyén quyét dinh trong giai doan thi hanh 4n: “Ong
Nguyén Duy Th con phai tra 13i cho Céng ty trach nhiém hitu han BDS theo mirc
141 suit ng qué han tai thoi diém thanh toan twong Gng véi thoi gian cham tra theo
quy dinh tai khoan 1 Diéu 306 Luit thuwong mai cho dén khi thi hanh xong khoan
tién dd néu trén” 13 chua dung quy dinh tai khoan 1 Piéu 13 Nghi quyét sd
01/2019/NQ-HDTP ngay 11/01/2019 ciua Hoi dong Tham phan Toa an nhan dan
to1 cao.

Vi cac 18 trén, Quyét dinh khang nghi ban 4n so tham va dé nghi Toa an cap
phuc tham xét xir theo hudng hity Ban 4n so tham nhu phan tich trén.

- Ngay 12/8/2022 bi don dng Nguyén Duy Th c¢6 don khang cdo toan bd
ban an so tham, véi cac cin ci khang céo nhu sau:

1. Trong vu an nay ba Pham Lan Ch la nguoi dai dién theo phap luat cua
Cong ty BDS cho rang ngay 04/7/2017 khi bi don (6ng Th) nhan chuyén nhuong
cia Cong ty BDS s6 lugng 642.086 c6 phan Cong ty MTS tri gia 6.420.860.000
dong thi bi don chua thanh toan déng nao cho Cong ty BDS. Nén ngay
09/01/2020 ba Ch dai dién Cong ty BDS ky don khoi kién ra Toa 4n yéu cau bi
don thyuc hién nghia vu thanh toan s tién nay. Viéc khoi kién cua nguyén don 1a
khong dung, boi thyc té thi bi don da c6 thanh toan d6i vdi 642.086 co phiéu
MTS, ching ctr chiing minh 1a Pon khoi kién cua ba Pham Lan Ch ndp cho Toa
an nhan dan Quan 2 ngay 17/12/2017 (trong vu an Ly hon trudc day), trong don
nay ba Lan da thtra nhan:

- Thang 04/2017, Céng ty BDS c6 chuyén nhuong cho 6ng Th sd lugng
642.086 ¢6 phan MTS, gia chuyén nhuong 6.420.860.000 ddéng; ci nhan Pham
Lan Ch c6 chuyén nhuong cho dng Th 450.251 ¢6 phan MTS, gia chuyén nhuong
4.502.510.000 ddng. Tong cong 02 khoan 1a 10.923.370.000 ddng c6 phan MTS.
Ba Ch xac nhan, sau d6 6ng Th di ban hét c6 phan MTS nay cho ong Pang Qudc
Chinh va di thu du tién, trong thang 11/2017 6ng Th da chuyén cho ba Ch nhan s6
tién 5.000.000.000 dong tir tién chuyén nhuong c6 phan MTS cho 6ng Pang Qudc
Chinh.

2. V& s6 tién 10.923.370.000 dong tién ban ¢ phan Cong ty MTS nhung bi
don chi chuyén cho ba Ch 5.000.000.000 dong, thi bi don xin giai trinh nhu sau:



Théng 8/2017, Toa an nhan dan Quan 2 thu Iy vu an ly hon cua bi don voéi
ba Ch. Tai thoi diém nay bi don da ban hét toan bd 10.923.370 ¢ phan MTS cho
6ng Chinh va thu du tién.

Trong thang 8/2017, bi don cung ba Ch thoa thuin vé bat dong san chung
trong thoi ky hon nhan, cu thé:

Can biét thy tai s6 54 dudng s6 2, phuong TP, Quan 2 (nay la thanh phd
TD) 14 cin nha bj don va ba Ch cung 02 con dang sinh song va khach san Lit Tén,
thudc thira dat s 2/5A & 2/6 duong Tran Hung Pao, Phuong 3, thanh phd Pa
Lat.

Ngay 16/8/2017, bi don va ba Ch cung ky tén ting con Nguyén Duy D nha,
dat thuoc Khach san Lit Tan (néu trén). Sau d6 ngay 30/8/2017 thi con Nguyén
Duy D ky ting lai me Pham Lan Ch va em Nguyén Duy A ding tén dong sé hitu.

Ngay 17/8/2017, bi don ty nguyén dong y ra Cong ching ky ting toan bo
mot nira ('5) tai san cdn biét thy tai s6 54 duong sb 2, phuong Thao Piéu (néu
trén) cho 02 con la Nguyén Duy P (sinh nim 1998) va Nguyén Duy A (sinh nim
2005). Dé cac con cung me 1a ba Ch dong s¢ hitu.

Riéng sb tién 10.923.370.000 dong chuyén nhuong 10.923.370 c6 phan
MTS thi bi don va ba Ch théa thuan chia doi:

+ Dbi v6i 450.251 ¢6 phan MTS tir c4 nhan ba Ch chuyén qua bi don (tinh
10.000 ddng/cod phan) thi mdi nguoi dugce nhan 2.251.255.000 dong. Tic bi don
phai chuyén lai ba Ch 2.251.255.000 dong. Trir so tién niay vao 5.000.000.000
dong bi don di chuyén cho ba Ch trong thang 11/2017 thi con lai 1a 2.748.745.000
dong.

+ Dbi v6i 642.086 c6 phan MTS tir Cong ty BDS chuyén cho bi don (twong
duong 6.420.860.000 dong), thi mdi ngudi hudng % 1a 3.210.430.000 dong. Tic
bi don chuyén cho ba Ch 3.210.430.000 dong. Puong nhién s tién thu duoc tir
ban 642.086 c6 phan MTS 1a sb tién cua Cong ty BDS chir khong phai cia ca
nhan bi don hay ba Ch. Nhung Cong ty BDS chi ¢6 02 thanh vién 1a bi don va ba
Ch. Va thoi diém nay ca 02 thanh vién Cong ty BDS thdng nhét chia d6i sd tién
nay cho mdi nguoi ndm giit, vi nd 1a mot phan trong thoa thuan chia tai san chung
di dén viéc thong nhét thuan tinh ly hon (luc nay 02 bat dong san chung da duogc
Xt Iy xong theo nguyén vong ctia ba Ch va ong Th).

Do ba Ch 1a Giam ddc Cong ty BDS nén ba Ch phai biét xir Iy s6 sach ké
toan, khi 02 thanh vién da thoa thuan 1a mdi ngudi nhan % gia tri 642.086 c6 phan
MTS da ban. Vi tir gitta nam 2017, khi d3t ra vin dé ly hon, thi ba Pham Lan Ch
véi tu cach Giam doc Cong ty BDS ba Ch quan 1y toan bo hoat dong cua Cong ty,
t6i (6ng Th) khong con tham gia vao bét ctr cong viée gi tai Cong ty BDS.
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Nhu vdy van dé con chua giai quyét 1a sé tién 5.000.000.000 dong sau khi
trir di mot nita ('%) gié tri c6 phiéu MTS do ca nhan Pham Lan Ch dung tén, thi
chi con lai 1a 2.748.745.000 dong, khong du thanh toan cho Pham Lan Ch % gia
tri ¢6 phiéu MTS do Céng ty BDS dimg tén 1a 3.210.430.000 dong. Nén tién
chénh léch 13 461.685.000 dong; day ciing chinh 1a sb tién (461.685.000 dong) ma
ba Ch 1am “Pon khoi kién” ngay 17/12/2017 dé yéu cau toi (6ng Th) thanh toan
thém cho du.

Tir dién bién néu trén nay 6ng Th dong ¥ thanh todn cho Cong ty BDS sb
tién 461.685.000 dong, dé Cong ty BDS chi tiép cho ba Ch dugc nhan du Y gid tri
ctia 642.086 c6 phan MTS 1a 3.210.430.000 ddng.

3. Trudc day khi yéu cau doc 1ap chia gia tri 642.086 c6 phan MTS, toi
(6ng Th) yéu cau chia theo ty 1¢ phan trim (%) von gdp ctia mdi thanh vién trong
Cong ty BDS (Nguyén Duy Th nhan 60% va ba Pham Lan Ch nhan 40%). Nhung
nay ti (6ng Th) stra va diéu chinh lai yéu cau (khéng vuot qua yéu cau ban dau)
la gié tri s6 cd phiéu nay (642.086 cd phan MTS) ciing chia d6i (%4) cho Nguyén
Duy Th va Pham Lan Ch (déu nay pht hop voi yéu cau ctia Pham Lan Ch tai
“Pon khai kién” ngay 17/12/2017. Ly do thay d6i yéu cau: Nay toi nhan thdy rang
s6 642.086 c6 phiéu MTS tai san cia Cong ty BDS, 1 tai san chung cta vo chong
dem gop von kinh doanh, nén 60% vén gop cua toi thi da c6 30% ciia Pham Lan
Ch va tuong tu, trong 40% vbn gop cta ba Pham Lan Ch thi ¢6 20% cua toi.

Nhu vay, khi ban 642.086 ¢ phan MTS, tuong duong 6.420.860.000 dong,
thi mdi ngudi duogc nhan % 1 3.210.430.000 dong. Nhung thang 11/2017 t6i moi
chi chuyén cho ba Ch 2.748.745.000 dong (sb tién 5.000.000.000 déng sau khi
Pham Lan Ch nhan % gia tri 450.251 ¢6 phan MTS = 2.251.255.000 dong), nay
t61i déng ¥ thanh toan tiép so tién 461.685.000 dong cho ba Ch théng qua Cong ty
BDS (do ba Ch 1am Giam ddc) dé Cong ty BDS thanh toan lai cho ba Ch sb tién
nay cho di1 phan ba Ch dugc chia 1a 3.210.430.000 dong.

Vi nhing 1y do trén; 6ng Th khang céo yéu cau Toa phuc tham stra an so
tham khong chap nhan yéu cau khoi kién cua Cong ty BDS; chip nhan yéu cau
doc 1ap cua ong Nguyén Duy Th nhu da néu trén.

Tai phién toa phiic tham:

- Nguwoi khang cdo éng Nguyén Duy Th, do 6ng Nguyén Thanh L lam dai
dién, trinh bay: Gitr nguyén ly do va yéu cau khang céo theo don khéng cao ngay
12/8/2022 néu trén. Dong y ddi vi mot phan khang nghi lién quan dén 450.251
¢ phan Cong ty MTS do ba Lan Chi dung tén, khong dong ¥ dé nghi dinh chi
phan yéu cau ctia 6ng Th lién quan dén 642.086 c6 phan Cong ty MTS do Cong ty
BDS ding tén va phan dé nghi hiy 4n so tham cua khang nghi. Ong Long yéu cau
chap nhan khang c4o cua 6ng Th.
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- Dai dién Cong ty BDS va ba Pham Lan Ch dng Minh Ch1, trinh bay: Phia
nguyén don chua nhan duoc quyét dinh khang nghi, tuy nhién 6ng Chau chi yéu
cau Hoi dong xét xir thong qua quyét dinh khang nghi tai phién tda, sau khi nghe
ndi dung quyét dinh khang nghi thi 6ng Chau yéu cau Hoi dong xét xir tiép tuc
phién toa va 6ng ddng y ddi voi phan khang nghi cho rang 642.086 cb phan cua
Cong ty BDS tai Cong ty MTS 14 tai san chung ctia vo chong 6ng Th, ba Ch chua
chia va Cong ty BDS con hoat dong nén dinh chi giai quyét yéu cau nay cua 6ng
Th, nhung 6ng Chau khong dong ¥ d6i voi khang nghi lién quan dén dé nghi chia
450.251 ¢6 phan cua ba Ch dtng tén tai Cong ty MTS va khong dong v ddi véi dé
nghi huy 4n so tham, 6ng Chau yéu cau giit nguyén 4n so tham.

- Pai dién vién kiém sat nhan dan Ccfp cao tai thanh phé Hé Chi Minh phét
biéu quan diém giai quyét vu an:

Thong qua kiém sat viéc giai quyét vu an, tir khi thu 1y dén thoi diém hién
nay thay rang Tham phan; Hoi dong xét xir va nhiing nguoi tham gia t6 tung da
chap hanh ding quy dinh ctia Bo luat t6 tung dan su, khong c6 vi pham.

Vé ndi dung: Giit nguyén Quyét dinh khang nghi phuc thim s 3968/QP-
VKS-KDTM ngay 12/8/2022 cua Vién truéng Vién kiém sat nhan dan Thanh pho
Ho6 Chi Minh. Yéu cau Hoi dong xét xir khong chap nhan khang cdo; chap nhan
khang nghi; hily 4n so tham, giao ho so cho Toa an cap so tham giai quyét lai theo
thu tuc so tham.

NHAN PINH CUA TOA AN:

Can cwr vao cac tai liéu, chirng cur thé hién tai ho so dwoc tham tra tai phién
tda; trén co sé xem xét toan dién cdc chitng cit; ¥ kién trinh bay ciia cdc dwong
su; can cir vao ket qua tranh tung va phat biéu cua dai dién Vién kiém sat tai
phién toa;, Hoi d‘éng xét xu nhan dinh:

- Vé thu tuc:

[1] Toa so tham xét xir va tuyén 4n ngay 29/7/2022 dén ngay 12/8/2022 bi
don c6 don khang cao va Vién truong Vién kiém sat nhan dan Thanh pho Ho6 Chi
Minh c6 quyét dinh khang nghi. Nén khang cdo ciia nguyén don va khang nghi
cia Vién kiém sat déu trong han luat dinh va hop 1€ dugc xem xét tai cép phuc
tham theo quy dinh tai Diéu 273, 280 Bo luat t6 tung dan sy nim 2015.

[2] COng ty C6 phan thiét bi Y té Thanh phd H6 Chi Minh (Cong ty MTS)
vang mit khong 1y do nén cin cir Diéu 296 Bo luat t6 tung dan sy nam 2015 Toa
tién hanh xét xtr ving mit.

- V& noi dung:

[3] Pbi v6i khang céo cia bi don va khang nghi cua Vién trudong Vién kiém
sat nhan dan Thanh ph6é H6 Chi Minh, Xét:
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[3.1] Ong Nguyén Duy Th va ba Pham Lan Ch két hon ngay 22/8/1996, ly
hén ngay 22/3/2018 theo Quyét dinh céng nhan thuan tinh ly hon va su thoa thuan
ctia cac duong su s6 79/2018/QDST-HNGD cuia Toa 4n nhan dan Quén 2, Thanh
ph6 H6 Chi Minh. Trong qua trinh giai quyét vu an ly hon; tai don khoi kién (Vv
chia tai san chung) ngay 17/12/2017 do ba Pham Lan Ch, trinh bay va ky tén gui
Tda an nhan dan Quan 2 ¢ ndi dung: T6i khdng cé ¥ dinh ly hén va khéng dong y
VGi yéu cau xin gidi quyét Iy hén ciia chong t6i la Nguyén Duy Th.

Tuy nhién, trong truong hop 0ng Th van cuong quyét yéu cau ly hon thi téi
(Chi) yéu cau Toa an xem xét giai quyet phdn chia tai san chung nhu sau:

Téi dé nghi gidi quyét chia phan tdi san la soé tién 10.923.370.000d (muoi
ty, chin tram hai mwoi ba triéu, ba tram bdy chuc nghin dong). Pdy la so tién ban
450.251 ¢6 phan ciia Cong ty Cé phan Y Thanh phoé Hé Chi Minh (MTS) tir Pham
Lan Ch sang Nguyén Duy Th va sé tién ban 642.086 cé phan ciia Cong ty cé phan
trang thiét bi y té thanh pho Ho Chi Minh (MTS) tir Cong ty TNHH BDS (thanh
vién gép vén la dng Th 60% va toi 40%) sang cho dng Nguyén Duy Th; Ménh gid
6 phan la 10.000 dong/cé phan.

Ong Th sau dé ban todn bé s6 c6 phan ndy cho éng Pdng Quoc Chinh va
da thu vé du tién. Thang 11 nam 2017, 6ng Th da chuyén khodn cho t6i Pham Lan
Ch s6 tién 5.000.000.000 déng (5 ty dong) tir tién chuyén nhwong sé cé phiéu nay.

Trong truong hop Toa dn chdp thudn gidi quyét ly hén giita téi va ong Th,
tire hoa gidi doan tu khéng thanh, téi dé nghi Toa dn gidi quyét chia cho téi phan
tién con lai trén mét phan hai téng gid tri tién ban cé phan ciia Céng ty C6 phan
Y Thanh pho H6 Chi Minh (MTS) do 6ng Th dang nam gii ma t6i chwa dwoc nhin
la: 10.923.370.000 dong: 2 = 5.461.685.000 dong (ndm ty, bén tram sdu muroi
mét nghin, sdu tram tam muwoi lam dong).

Nhw vdy, sé tién t6i chwa dwoc nhdn di tir phan tai sin ndy la
5.461.685.000 dong — 5.000.000.000 dong = 461.685.000 dong (bén trdm sdu

muoi mot triéu, sau tram tam muwoi lam nghin dong).

Do trong thoi ky hén nhén Vi tin twong nén moi gidy to lién quan dén tai
san toi deu dé cho 6ng Th cdt giit. Téi chi con luu gitt 02 ban photo vé viéc
chuyén nhwong cé phan tir téi (Chi) va Céng ty TNHH BDS do t6i la Chii tich Hgi
dong thanh vién va dai dién phdp ludt ky chuyén cho ca nhan 6ng Th. Khi dé ong
Th yéu cdu téi chuyén tén cho éng dé dé ban.

Loi trinh bay cua ba Ch tai “Don khoi kién” (V/v chia tai san chung) va 02
gidy dé nghi chuyén nhuong c6 phan do ba Ch cung cip (gom: 01 Gidy dé nghi
chuyén nhirong 450.251 ¢6 phan MTS do ba Ch ding tén va 01 Gidy dé nghi
chuyén nhiong 642.086 c6 phdan MTS do Céng ty BDS ditng tén cho 6ng Th) déu
dugc 6ng Th thira nhan. Vi thé, theo quy dinh tai khoan 2 Piéu 92 Bo luat té tung
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dan sy nam 2015 Hoi dong xét xir xem: “Pon khéi kién” (V/v chia tai sin chung)
va 02 gidy dé nghi chuyén nhuong c6 phan do ba Ch cung cap, gdm: 01 gidy dé
nghi chuyén nhwong 450.251 c6 phan MTS do ba Ch ditng tén va 01 Gidy dé nghi
chuyén nhirong 642.086 cé phan MTS do Céng ty BDS dimg tén cho 6ng Th la
nhing tinh tiét, sy kién khong can phai chimg minh.

[3.2] Theo Gidy dé nghi chuyén nhuong 450.251 ¢6 phan MTS do ba Ch
dung tén va Gidy dé nghi chuyén nhuong 642.086 c6 phan MTS do Cong ty BDS
dung tén cho 6ng Th. Ca hai gidy déu thé hién noi dung: “Sau khi théa thudn, t6i
dong ¥ chuyén nhwong cé phan cia Céng ty MTS thudc sé hiru cia téi cho 6ng
Nguyén Duy Th”. Hoi ddng xét xtr thdy rang: Cong ty BDS 1a Cong ty TNHH co
02 thanh vién 1a 6ng Nguyén Duy Th von gop 60% va ba Pham Lan Ch von gop
40%. Cho nén tai cac Gidy dé nghi chuyén nhuong c6 phan ba Ch néu “tdi dong y
chuyén nhirong cé phan ciia Céng ty MTS thuéc sé hitu ciia t6i cho éng Nguyén
Duy Th” 1a dung v&i phan von gop ciia ba trong Cong ty BDS.

- Theo khoan 1 Piéu 46, diém e khoan 1 Diéu 49 Luét doanh nghiép nim
2020 thi: “1. Cong ty trdach nhiém hitu han hai thanh vién tro lén la doanh nghiép
cé tir 02 dén 50 thanh vién la t6 chirc, cd nhén. Thanh vién chiu trach nhiém vé
cdc khodn no va nghia vu tai san khdc ciia doanh nghiép trong pham vi sé vén da
gop vao doanh nghiép ”’; “e) Dinh doat phan von gdp ciia minh bang cach chuyén
nhuwong mot phdn hodc toan bo, tang cho va hinh thurc khac theo quy dinh cua
phadp ludt va Piéu 1é cong ty”.

- Ba Pham Lan Ch va 6ng Nguyén Duy Th 1a vo chong; Cong ty BDS 1a
cong ty TNHH c6 02 thanh vién gop vbn 1a éng Th va ba Ch; trong d6, ong Th
gop 60%, ba Ch gop 40%; theo d6 tai san cua Cong ty BDS cling 1a tai san chung
ctia vo chong; Cong ty BDS ¢ ngudi dai dién theo phap luat 12 ba Pham Lan Ch.
Nén khi ba Ch va éng Th thoa thuan chuyén nhuong toan bo ¢d phan ctia Cong ty
BDS va cb phan cua ba Ch tai Cong ty MTS sang 6ng Th véi muc dich 1a dé dé
chao ban. Do d6, day 1a thoa thuan ctia vo chong khong trai quy dinh tai Diéu 35
Luat hon nhan va gia dinh nam 2014 va Piéu 218 Bo luat dan sy nam 2015 va
thudc “hinh thirc khéc theo quy dinh ciia phdp ludt” quy dinh tai diém e khoan 1
Diéu 49 Luat doanh nghiép nam 2020.

[3.3] Ba Ch thira nhan khi nhan chuyén nhuong ¢ phan cua ba Ch dimg tén
va co phan cua Cong ty BDS dung tén tai Cong ty MTS muc dich 1a dé dé chao
ban va thuc té 6ng Th da chuyén nhuong toan bd 1.092.337 ¢6 phan MTS cho ong
Ping Qudc Chinh va thu du tién 1a 10.923.370.000 dong. Day 1a tai san chung cta
vo chong ba Ch va dng Th. Nén, ba Ch yéu cau chia d6i tirc mdi nguoi dugc chia
Y, gia tri toan bd c¢b phan 14 tai san chung ciia v chong tai Cong ty BDS. Cu thé:
10.923.370.000 dong : 2 = 5.461.685.000 dong. Thang 11/2017, éng Th da
chuyén cho ba Ch 5.000.000.000 dong tir tién chuyén nhuong c6 phan va ba Ch
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yéu cau 0ng Th chia tiép cho ba 461.685.000 dong dé du Y gia tri toan bd cd phan
cling 1a tai san chung ctia vo chong.

[3.4] Bi don 6ng Nguyén Duy Th ¢ yéu cau doc 1ap 13 yéu cau ba Pham
Lan Ch tra lai cho 6ng 180.401.000 ddng Vi khi ng yéu cau chia 642.086 c6 phan
MTS do Cong ty BDS dimg tén theo ty 18 vén gop ctia 6ng Th 60%, ba Ch 40%.
Nay dng Th khang céo va thay doi yéu cau khoi kién 1a yéu cau chia 642.086 cb
phan MTS do Cong ty BDS dung tén theo ty 1& 50/50 (mdi ngudi huong Y gia
tri). Nén 6ng Th tra tiép Cong ty BDS 461.685.000 dong dé Cong ty BDS chuyén
tra lai ba Ch s tién 461.685.000 dong cho du % gia tri c6 phan cta vo chong tai
Cong ty BDS. X¢ét, day 1a viéc thay d6i yéu cau khoi kién khong vuot qua yéu cau
ban dau nén theo quy dinh tai khoan 1 Diéu 244 Bo luat t6 tung dan sy 2015, Hoi
d6ng xir chap nhan xem xét viéc thay doi yéu cau nay caa dng Th.

[4] Tt nhitng nhan dinh trén, xét yéu cau khoi kién cua nguyén don Hoi
ddéng xét xir thay rang: Ba Ch 1a Chu tich Hoi dong thanh vién — dai dién theo
phap luat ciia Cong ty BDS va Cong ty BDS chi ¢6 02 thanh vién 1a 6ng Th va ba
Ch nén khi nhan chuyén nhuong toan bd c¢d phan (gdm c6 phan do Cong ty BDS
dung tén va co phan do ba Ch dung tén) 14 tai san chung ctia vo chong tai Cong ty
MTS theo gidy dé nghi chuyén nhugng c6 phan ngay 04/4/2017 tong cong la
1.092.337 ¢6 phan MTS tri gia bang 10.923.370.000 dong thi thang 11/2017 6ng
Th chuyén tra cho ba Ch 5.000.000.000 déng, ba Ch la Chu tich hdi dong thanh
vién nhung khong ghi s sach, khong tinh toan vdi Cong ty BDS 1a thudc trach
nhiém cua ba Ch khong phai cua 6ng Th.

- Nghia vu cua 6ng Th 1a (chia) cho ba Ch theo ty 1& gop vbén ddi véi
642.086 c6 phan ciia Cong ty BDS tai Cong ty MTS theo ty 1& 6ng Th 60%, ba Ch
40%. Nay 6ng Th dong v chia mdi ngudi ¥ gia tri ¢d phan cia vo chdng co tai
Cong ty MTS 14 10.923.370.000 dong : 2 = 5.461.685.000 dong 1a co lgi cho ba
Ch. Thang 11/2017, 6ng Th da chuyén cho ba Ch (Chu tich Hoi dong thanh vién
cong ty BDS) 5.000.000.000 dong tir tién chuyén nhugng c6 phan. Theo dé, viéc
6ng Th yéu cau chia tiép cho ba 461.685.000 dong dé du ¥ gia tri toan bd c¢d phan
1a tai san chung ctia vo chdng la ¢6 cin cir, dung quy dinh ctia phap ludt nén duge
chap nhan; song viéc tra phai tinh 1a tra cho Cong ty BDS do ba Ch 1a Chu tich
Hoi dong thanh vién dé sau d6 Cong ty BDS chuyén tra lai ba Ch vi nghia vu ciia
6ng Th 1a tra ra ' gia tri ¢ phan 1a tai san chung ctia vo chdng tai Cong ty BDS.
Do do, Hoi déng x&t xur chép nhan mot phﬁn dé nghi cia Vién kiém sat; chép nhan
mdt phan khang nghi cta Vién truong Vién kiém sat nhan dan Thanh phd Ho Chi
Minh va mot phén khang cao cua bi don; Stra ban an so tham, chép nhan mot phﬁn
yéu cau khai kién ciia Cong ty BDS; Buoc ong Th tra Cong ty BDS so tién
461.685.000 dong.

[5] Vé yéu cau tinh 13 cham tra: Theo thoa thuan tai 02 Gidy dé nghi
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chuyén nhuong c6 phan giita ba Ch véi ong Thuan va gira dng Th v6i Cong ty
BDS do ba Ch 1am dai dién thi viéc thanh toan gia tri chuyén nhuong gitta hai bén
do hai bén théa thuan va thuc hién.

Tai “Thu nhdc thanh todn tién chuyén nhwong cé phan” ngay 10/12/2018
Cong ty BDS do ba Ch Giam ddc Cong ty ky yéu cau 6ng Th thanh toan 13i cham
tra tir ngay nhan chuyén nhuong c6 phan thang 4/2017 dén thang 10/2018 1a 1,5
nam véi 1ai suat 6%/nam. Tai Cong vin sé 01/2019/CV-CT, ngay 25/10/2019 cia
Cong ty BDS do ba Ch l1am Giam ddc ky, yéu cau 6ng Th thanh toan tién chuyén
nhuong ¢b phan va tinh 13i chim thanh toén 1a 5%/nam cho thoi gian 30 thang tir
thang 4/2017 dén 31/10/2019; Tai don khang cdo 6ng Th cho ring Toa so thim ap
dung mirc 13i theo Piéu 468 Bo luat dan su 1a khong diing ma phai 4p dung mirc
141 qué han trung binh theo khoan 1 Piéu 306 Luat thwong mai 2005. Hoi dong xét
xur thay rang: Toa so tham ap dung muc 13i cham thanh toan 10% nam theo khoan
2 Piéu 468 Bo luat dan sy nam 2015 1a hop ly, vi néu ap dung murc 1ai theo trinh
bay ctia 6ng Th thi s& cao hon murc 13i 10%/nam. Nén Hoi dong xét xtr 1y murc 1ai
10%/nam ma Toa so tham ap dung 14 c6 loi cho 6ng Th va duoc su dong ¥ cua
nguyén don (do nguyén don khdng khang cdo) nhu vdy, can sira lai phan tinh 13
ctia 4n so tham, cu thé:

Lai 461.685.000 dong tir thang 01/5/2017 dén 30/6/2022 tong cong 61
thang 14i 1a: 461.685.000 dong x (10%/nim) x 61 thang = 234.689.721 ddng.

Cong von 1ai 6ng Th phai tra Cong ty BDS 1a: 461.685.000 dong von +
234.689.721 ddng 13i = 696.374.721 dong.

[6] Do sira an so tham nén tinh lai 4n phi so tham, cu thé:

- Nguyén don Cong ty BDS phai chiu 4n phi ctia 8.988.422.445 dong cua
yéu cau khéng duoc chap nhan 1a 112.000.000 dong + (4.988.422.445 dong x
0,1%) = 116.988.422 ddng. Phan an phi cua Cong ty BDS duoc khau trir tir
57.210.430 dong tién tam Ung 4n phi di ndp theo Bién lai thu s
AA/2018/0027342 ngay 14 thang 02 nam 2020 cia Chi cuc thi hanh an dan su
Quan 2 (nay 1a thanh phd TD), Thanh phé Ho Chi Minh. Cong ty BDS con phai
ndp thém 1a 59.777.992 déng (nam muoi chin triéu, bay trim bay muoi bay ngan,
chin trim chin muoi hai dong).

- Ong Nguyén Duy Th phai ndp 20.000.000 dong + (296.374.721 dong x
4%) = 31.854.988 dong. Phan an phi ctia 6ng Th dugc khau trir vao 4.510.000
ddng tién tam Ung an phi da ndp theo Bién lai thu s6 AA/2019/0093886 ngay 02
thang 4 nam 2021 ctia Cuc Thi hanh an dan sy Thanh phé H6 Chi Minh. Ong Th
con phai nop thém 1a 27.344.988d (hai muoi bay triéu, ba trim bén muoi bon
ngan, chin traim tdm muoi tdm dong).
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[7] An phi kinh doanh thwong mai phuc tham: Do khang cédo dugc chép
nhan nén 6ng Nguyén Duy Th khong phai chiu; hoan tra 6ng Nguyén Duy Th
2.000.000 (hai triéu) dong tién tam Ung an phi theo Bién lai thu s
AA/2021/0003013 ngay 21 thang 9 ndm 2022 cua Cuc Thi hanh an dan sy Thanh
phd Hb Chi Minh.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 2 Piéu 308; Piéu 309, Diéu 92, 147, 148, 296 cua B9 luat t6
tung dan sy 2015; khoan 1 Diéu 46, diém e khoan 1 Piéu 49 Luat doanh nghiép
nam 2020; Diéu 35 Luat hén nhan va gia dinh ndm 2014; Diéu 218 Bo luat dan sy
nim 2015; Nghi quyét 326/2016/UBTVQHI4 ngay 30/12/2016 cia Uy ban
Thuong vy Quéc hoi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va su
dung &n phi va I¢ phi Toa an; Xur:

1. Chap nhan mdt phan khang nghi cta Vién trudong Vién kiém sat nhan dan
Thanh phdé H6 Chi Minh; chp nhan mot phan khang céo cua ong Nguyén Duy
Th; stra ban an kinh doanh thuong mai so tham sé 1178/2022/KDTM-ST ngay
29/7/2022 ciia Toa 4n nhan dan Thanh ph HS Chi Minh.

2. Chap nhan mot phan yéu cau cua nguyén don Cong ty TNHH B.D.S;
chap nhan mot phan yéu cau doc 1ap cia bi don 6ng Nguyén Duy Th.

- Budc bi don 6ng Nguyén Duy Th hoan tra Cong ty TNHH B.D.S sé tién
461.685.000 dong von + 234.689.721 dong 13i = 696.374.721 (sau trim chin muoi
triéu, ba trim bay muoi bén ngan, bay trim hai muoi mét) dong.

Ké tir ngay c6 don yéu cau thi hanh dn cho dén khi thi hanh dn xong hang
thang bén phai thi hanh dn con phdi chiu thém khodn tién ldi doi véi s6 tién chua
thi hanh theo mirc ldi sudt quy dinh tai khoan 2 Piéu 468 Bé ludt déan s 2015
twong ung voi thoi gian chdm thi hanh an.

3. An phi kinh doanh thuong mai so tham:

- Cong ty TNHH B.D.S phai ndp 116.988.422 dong. Phan an phi cua Cong
ty BDS duoc khau trir tir 57.210.430 dong tién tam tng an phi da ndp theo Bién
lai thu s6 AA/2018/0027342 ngay 14 thang 02 nam 2020 cta Chi cyc thi hanh an
dan sy Quan 2 (nay la thanh phd TP), Thanh phd HS6 Chi Minh. Cong ty BDS con
phai ndp thém 1a 59.777.992d (nam muoi chin tri€u, bay tram bay muoi bay ngan,
chin trim chin muoi hai dong)

- Ong Nguyén Duy Th phai ndp 31.854.988 dong. Phan an phi cua 6ng Th
dugc khau trir vao 4.510.000 dong tién tam tmg an phi dd ndp theo Bién lai thu sb
AA/2019/0093886 ngay 02 thang 4 ndm 2021 cua Cuc Thi hanh an dan sy Thanh
phd H6 Chi Minh. Ong Th con phai nop thém 1a 27.344.988d (hai muoi bay triéu,
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ba trdm bon muoi bon ngan, chin tram tAm muoi tAm dong).

4. An phi kinh doanh thwong mai phuc tham: Ong Nguyén Duy Th khong
phai chiu. Hoan tra 6ng Nguyén Duy Th 2.000.000 (hai triéu) dong tién tam Ung
an phi theo Bién lai thu s6 AA/2021/0003013 ngay 21 thang 9 nim 2022 cta Cuc
Thi hanh 4n dan sy Thanh phd HS Chi Minh.

5. Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
cua Luat thi hanh 4n dan sy thi ngudi dugc thi hanh 4n dan sy, ngudi phai thi hanh
an dan sy co quyén thoa thuén thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo cac quy dinh tai cac Piéu 6, 7, 7a
va 9 cua Luat thi hanh &n dan su; Thoi hi¢u thi hanh 4n dugc thuc hién theo quy
dinh tai Diéu 30 cta Luat thi hanh 4n dén su.

6. Ban an phitic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhan: TM. HOI DPONG XET XU PHUC THAM
— Toa 4n nhan dan t6i cao: THAM PHAN - CHU TQA PHIEN TOA
— VKSND cép cao tai TP. HO6 Chi Minh;

—TAND TP. HCM;

— VKSND TP. HCM;

— Cuc THADS TP. HCM;

— Céac duong su (4);

— Luu VT (5), HS (2), 16b, (AN09)

Nguyén Vin Tiru

18



CAC THAM PHAN THAM PHAN-CHU TOA PHIEN TOA

Lé Thanh Long  Huynh Thanh Duyén Nguyén Vin Tiu
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