TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH TAY NINH Déc 1ap - Tw do - Hanh phuc

Ban an sd: 131/2021/DS-PT
Ngay: 22 — 6 — 2021

V/v: “Tranh chéap hop dong
gop hui”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Thdm phan - Chii toa phién toa: Ong Pham Vian Tam.

Cdc Tham phdn: Ong Tran Quéc Vil

Ba Nguyén Thanh Minh Chau

Thuw ky phién toa: Ba L€ Thi Oanh — Thu ky Toa an nhan déan tinh Tay Ninh.

- Dai dién Vién Kiém sdt nhéan dan tinh Tdy Ninh tham gia phién toa: Ong
Nguyén Minh Tam - Kiém sat vién.

Trong ngay 22 thang 6 nam 2021, tai tru sé Toa an nhan dan tinh Tay Ninh,
xét XU phuc tham cong khai vu an thu 1y s6 88/2021-TLDS-PT, ngay 10 thang 5
nim 2021. Vé&: “Tranh chap hop dong gop hui”.

Do Ban an Dan su so tham s6 14/2021/DS - ST ngay 01 thang 4 nam 2021
cta Toa an nhan dan huyén Tan Bién tinh Tay Ninh, bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sb: 124/2021/QD-PT ngay
20 thang 5 nam 2021, gitra cac duong su:
~ 1- Nguyén don: Chj D3 Thi Th, sinh ndm 1982; cu tra tai: s6 nha 900, o 13,
ap TT, xa TL, huyén Tan Bién, Tay Ninh; c6 mat.

Nguoi bao vé quyén va loi ich hop phdp cia nguyén don: Luat su Nguyén
Van Tr, cong tac tai Cong ty Luat TNHH MTV Bao Phap, thuoc Poan Luat su tinh
Tay Ninh; c6 mat.

2- Bi don: Ba Nguyén Thi M, sinh nim 1964; cu tr tai: T6 03, ép TD 2, xa
TL, huyén Tan Bién, tinh Tay Ninh; c6 mit.
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Nguoi dai dién hop phdp cia bi don: Ong Tran Van Thuan, sinh nam 1959;
cu tra tai: S6 9, duong sd 29, khu phd Long Théi, phuong Long Thanh Trung, thi
x4 Hoa Thanh, tinh Tay Ninh (theo van ban ty quyén ngay 14-12-2020); cb mit.

3. Nguoi khang cdo: Ba Nguyén Thi M — la bi don.
NOI DUNG VU AN:

Theo don khoi ki¢n ngay 20 thang 11 nam 2020 va cdc loi khai trong qué
trinh gidi quyét vu dn, chi B6 Thi Th ( nguyén don) trinh bay:

Tir thang 12-2017 dén nam 2018, ba Nguyén Thi M c6 tén goi khac 1a “ba
Sau” “Sau Ca Rem”, c¢6 tham gia goép hui do chi lam chi gdm 07 day hui (10 phan)
loai hui huong hoa hdéng, ba M d3 linh 08 phan hui, con 02 phan hui séng chuwa
linh. Khi giao tién linh hui cho ba M, chi tu tinh s tién hui ghi ra manh gidy dwa
kém s tién dugc linh hyi sau khi trir tién hoa hong. Cac day hui ba M da tham gia
g6p hui cy thé nhu sau:

1- Day hui 3.000.000 dong, khui 1an dau ngay 20 -12 - 2017 am lich (tirc ngay
05-02-2018 duong lich). Hui gém 26 phan, ba M tham gia gop 01 phan; dong dugc
10.850.000 dong. Pén ky thir 9 tirc ngay 20-8-2018 am lich thi linh hui (hét hui)
41.200.000 dong; dong lai dugc 03 ky hui chét 13 9.000.000 ddng, con no 14 ky hui
chét sb tién 42.000.000 dong.

2 - Day hui 1.000.000 dong, khui ngay 15-01-2018 am lich (tic ngay 02-3-
2018 duong lich). Hui gém 21 phan, ba M tham gia gép 01 phan, di dong duoc
1.950.000 ddng tién hyi song; dén ky hui thir 4 thi linh hui 12.800.000 dong; dong
lai duoc 07 ky hui chét 1a 7.000.000 dong, con ng 09 ky hui chét s tién 9.000.000
dong.

3- Day hui 1.000.000 ddng, khui ngay 15-01-2018 am lich (tirc ngay 02-3-
2018 dwong lich). Hui gébm 21 phéan, ba M tham gia gép 01 phan, di dong duoc
700.000 dong tién hui séng; dén ky hui thtr 2 thi linh hui duoc sé tién 12.760.000
ddng; dong lai dugce 09 ky hui chét 1a 9.000.000 dong, con no 09 ky hyi chét s tién
9.000.000 dong.

4- Day hui 2.000.000 dong, khui ngay 10-3-2018 am lich (tirc ngay 25-4-2018
duong lich). Hyi gdm 26 phan, ba M tham gia 02 phan:
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+ Phan hui tht nhat dong duoc 02 ky hui song 1a 2.480.000 dong, dén ky hui
thir 3 thi linh hui dugc s6 tién 30.270.000 dong; dong lai dwoc 07 ky hui chét 1a
14.000.000 dong.

+ Phan hui tht hai dong duoc 04 ky hui sdng 13 4.610.000 dong, dén ky hui
ther 5 thi linh hui dugc s6 tién 25.040.000 dong; dong lai duge 05 ky hui chét 1a
10.000.000 dong.

Tir ky thir 11 bad M chua déng, con ng mdi phan 1a 16 ky, mdi ky 2.000.000
d6ng = 16 ky x (2.000.000 dong x 02 phan) = 64.000.000 dong.

5 - Day hui 3.000.000 dong, khui ngay 30-4-2018 am lich (tic ngay 13-6-
2018 duong lich). Hui gém 20 phan, ba M tham gia gép 01 phan, di dong duoc
1.590.000 dong tién hui song; dén ky hui tha 2 thi linh hui dugc s6 tién 28.260.000
dong; dong lai hui chét dugc 06 ky 1a 18.000.000 dong. Con ng 12 ky hui chét sd
tién 36.000.000 dong.

6 - Day huyi 3.000.000 dong, khui ngay 30-4-2018 am lich (tirc ngay 13-6-
2018 duong lich). Hui gdm 19 phan, ba M tham gia gép 01 phan; dong duoc 04 ky
hui sdng véi s tién 5.540.000 dong, dén ky tht 5 linh hui dugce 33.900.000 dong;
da déng hui chét duge 03 ky 9.000.000 dong. Con no 11 ky hui chét 33.000.000
dong.

7 - Day hui 3.000.000 dong, khui ngay 05-10-2018 am lich (tuc ngay 11-11-
2018 duong lich). Hui gom 22 phan, ba M tham gia gop 03 phan:

+ Phan thtr nhat, linh hui ¢ ky dau tién duoc so tién 33.450.000 dong; di dong
lai duoc 02 ky hui chét 1a 6.000.000 dong, Con ng 19 ky hui chét 57.000.000 dong.

+ 02 phan hui con lai chua linh, ba M di dong dugc mdi phan 03 ky, sd tién 1a
9.000.000 dong x 02 phan = 18.000.000 dong, sau khi khau trir phan trén con no
tién hui dy nay 1a 57.000.000 dong — 18.000.000 ddng = 39.000.000 dong.

Tong cong tién hyi ba M con ng chi 1 42.000.000 + 9.000.000 + 9.000.000 +
64.000.000 + 36.000.000 + 33.000.000 +39.000.000 = 232.000.000 dong. Ngoai ra,
chi Th ¢6 no lai ba M tién vay 1a 20.700.000 dong, khau trir vao tién hui con lai
211.300.000 ddng, chi khong yéu cau tinh tién 1.

Tai ban ty khai ngay 23 thang 12 nam 2020 va cdc loi khai trong qua trinh
gidi quyét vu dan, ba Nguyén Thi M (bi don) va ngueoi dai dién hop phdp ciia ba M
trinh bay:
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Ba M khong tham gia gop hui do chi Th lam chu thao hui. Danh sach hui
vién chi Th cung cép cho Tda an khong 1, ba khong ky tén. Toan bd déu 1a gidy to
ctia chi Th tu ghi, bat tich déu cua chi Th. Do vay ba M khong chp nhén toan bd
yéu cau khoi kién cua chi Th.

- Ban 4n DAan sy so thim sd: 14/2021/DS - ST ngay 01 thang 4 nim 2021 cua
Toa an nhan dan huyén Tan Bién, da quyét dinh:

Cin ctr Diéu 471 cua Bo luat Dan sy nim 2015; Nghi dinh s6 144/2006/ND-
CP ngay 27/11/2006 ctua Chinh phii quy dinh vé hui, ho, biéu, phuong; Diéu 26
Nghi Quyét s6 326/2016/UBTVQH14.

1. Chap nhan mot phan yéu cau khdi kién caa chi B Thi Th vé “Tranh chap
dan sy hop déng gop hui”.

Budc ba Nguyén Thi M c¢6 nghia vu hoan tra cho chi P6 Thi Th sé tién
89.960.000 dong. Ghi nhan chi Th khong tinh tién 13i.

2. Khong chip nhan yéu cau cua chi DS Thi Th d6i voi so tién 121.340.000
dong.

Ngoai ra ban an con tuyén vé an phi va quyén khang cdo theo quy dinh cua
phap luat.

- Ngay 12-4-2021, ba M khang cao: Khong ddng ¥ ban an so tham cho rang
trong day hui s6 07, sd tién 3.000.000 dong/thang, khui ngay 05-10-2018 (am lich)
ba c6 tham gia gop 02 phan va chua hét nhung nguyén don khai ba choi 03 phan, da
hét mot phan sé tién 33.450.000 dong 1a khong dung. Bé nghi khau trir s6 tién
33.450.000 dong trong tong s6 89.960.000 dong = 56.510.000 dong, khau trir s tién
chi Th vay cua ba 20.700.000 ddng, ba con phai tra cho chi Th sb tién 35.810.000
dong.

*Tai phién toa phiic tham:

- Chi Th giit nguyén yéu cau khai kién.

- Ong Thuén (dai dién cho ba M) trinh bay: Giir nguyén yéu cau khang co
ctia ba M, cdp so tham cin ctr vao 10i khai ctia ba Th, s6 sach ba Th tu ghi 1a thiéu
can ctr, cac nhan chimg khong trinh bay rd day hui ndy, gidy hui ghi ba Trang hét
dau tién, tai phién toa chi Th n6i ba M hét dau tién, khéng cd ching cir giao tién.
Can ct vao Diéu 8, 9 cua Nghi dinh sb 144/2006/ND-CP ngay 27-11-2006 cua
Chinh phu; dé nghi chap nhan khang cdo ctia ba M, sira 4n so tham.
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- Luat su Tt trinh bay tranh luan: Suét qua trinh xét Xt so tham, ba M khdng
thira nhan tham gia gop hui véi chi Th, tai phién tda phic tham mai thira nhan nén
loi trinh bay cua ba M khdng trung thuc, 1oi trinh bay cua chi Th 14 ¢6 can ctr, dé
nghi Hoi ddng xét xir gitt nguyén ban an so tham.

Y kién ciia Pai dién Vién kiém sat nhan dan tinh Tay Ninh tham gia phién
toa:

- V& t6 tung: Viéc tudn theo phép luat t6 tung ctia Tham phan, Hoi dong xét
xtr, Thu ky phién toa ké tir khi thy 1y vu an cho dén trudc thoi diém Hoi dong xét
xtr nghi 4n da thyc hién dang quy dinh phap luat. Viéc chap hanh phap luat cua
nguoi tham gia td tung thuc hién dung quy dinh phap luat.

- Vé ndi dung: Cap so tham chua lam ré 02 gidy hui 3.000.000 dong/thang,
khui ngay 05-10-2018 (4m lich) ba M tham gia 02 hay 03 phan. Tai phién toa chi
Th khong chimg minh dugc s6 no cua ddy hui ndy 1a bao nhiéu nén chap nhan 1oi
thira nhan cta bi don 1a ¢6 co s¢. Can ci Piéu 309 cua cua Bo luat TH tung dan su;
dé nghi Hoi dong xét xtr sira an so tham.

NHAN PINH CUA TOA AN:

Can cur vao cdc tai liéu, chung cu da dwoc xem xét tai phién toa, can cur vao
két qua tranh tung tai phién toa, y kién dai dién Vién Kiém sat, xét khdng cdo ciia
ba Nguyé~n Thi M, Hoi do”‘ng xét xur nhan dinh nhu sau:

[1]. Vét6 tung: Puong su khang c4o ban an so tham trong thoi han luat dinh,
pht hop tai Piéu 271, 273 ctia Bo luat T6 tung dan su.

[2]. V& nodi dung: Chi P& Thi Th khéi kién ba Nguyén Thi M cho rang ba M
tham gia g6p hui nhung khong thuc hién dung nghia vu cua hui vién, linh hui
khong dong huyi chét, sé tién hui ba M con ng 14 232.000.000 dong, yéu cau ba M
tra ng. Ba M khong thira nhan no chi Th.

[3]. Xét khang cdo ctia ba M thay rang:
[3.1]. Vé ching cu:

Tai cp so tham, ba M khong thira nhan c¢6 choi hui véi chi Th, khong thira
nhan tén “ba Sau” trong gidy hui do nguyén don cung cap. Tai Bién ban lay 10i khai
ngay 20-5-2021 cta Toa an nhan dan tinh Tay Ninh, ba M thtra nhan c6 tham gia
g6p hui do chi Th 1am cha thao, tén “ba Sau” trong gidy hui do chi Th cung cép
chinh 1a t&n goi khac cua ba, thira nhan 06 day hui (tir day hui 01 — 06) va cac lan
dong hui song, hui chét nhu 16i trinh bay cta chi Th 1a dung, chi tranh chap day hui
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s6 07 khui ngay 05-10-2018 (am lich), ba cho rang chi tham gia 02 phan va chua
linh hui nhung chi Th khai ba tham gia 03 phan, linh hui 01 phan 1a khong dung.
Cap so tham xac dinh ba M c6 tham gia hop dong gop hui véi chi Th 07 day hui l1a
¢6 can cir. Tuy nhién, cap so tham chua lam rd day s6 07 khui ngay 05-10-2018 (am
lich), cu thé: Tén “ba Sau” trong g1ay hui tham gia 02 phan hay 03 phan, chting ctr
Th thap dugc trong ho so thé hién c6 hai gidy hui day 30 07 cung ngay 05-10-2018
(4m lich), clng s6 tién 3.000. 000 d6ng, nhung mot gidy ghi “ba Séau” tham gia 02
phan s thir tu 5, 6” va mot gidy ghi “ba Sau” tham gia 03 phan s thir tu <6, 7, 8.
Tai phién toa phl]c tham, chi Th thira nhan hai gidy hui trén 12 mot day nhung giéy
ghi “ba Sau” tham gia 03 phan 1a dang, con gidy ghi “ba Sau” tham gia 02 phan Ia
gidy nhap. Nhan thay, giay hui s6 07 do chi Th tu viét, khong cé but tich caa ba M,
khdng c6 chiing ¢t giao tién linh hyi, ba M khong thira nhan day hui nay ba tham gia
03 phan, chi Th ciing khong c6 ching ¢t ndo khac ching minh ba M tham gia day
hui (s6 07) 03 phan va da linh hui mot phan nhu 101 chi Th trinh bay. Do d6, chi
chap nhan 10i thira nhan cua ba M ¢é tham gia 02 phan trong day hui s6 07, da dong
hui séng duoc 18.000.000 dong va chua linh hui 14 ¢6 cin cir. Cap so thim xac dinh
ba M linh hui 01 phan trong day hui s6 07 s6 tién 33.450.000 ddng 1a thiéu co s6.

[3.2]. V& nghia vu thanh toan: Chi Th trinh bay tt ca cac dy hui néu trén
déu bi v ké tir thoi diém ba M va nhiéu ngudi khac vi pham nghia vu gop hui, chi
phai thuong luong hoan tra lai tién von gép hui cho céc thanh vién tham gia. Do
d6, ba M phai tra tién von da linh hui (sau khi trir tién dong hui song, hui chét) cho
chi Th trén co s& 10i thira nhan caa chi Th 1a phu hop. S6 tién ba M phai tra dugc
tinh lai nhu sau:

- Day hui 1, ba M tra cho chi Th s tién 21.350.000 dong;

- Day hui 2, ba M tra sé tién 3.850.000 dong.

- Day hui 3, ba M tra sé tién 3.060.000 dong.

- Day hui 4, ba M tra sé tién 24.220.000 dong.

- Day hui 5, ba M tra s6 tién 8.670.000 dong.

- Day hui 6 ba M tra s6 tién 19.360.000 dong.

- Day hui 7, chi Th phai tra lai cho ba M s tién 18.000.000 dong.

Nhu vay, ba M ¢ nghia vu tra cho chi Th tong sb no caa day hui tir s6 01 dén
day hui s6 06 va khau trir sé tién hui séng cua day hui sé 07. Cu thé: (21.350.000
dong + 3.850.000 dong + 3.060.000 ddéng + 24.220.000 ddng + 8.670.000 dong +
19.360.000 ddng) — 18.000.000 déng = 62.510.000 dong. Cap so tham budc ba M
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phai tra cho chi Th sé tién 89.960.000 ddng 1a khong ding, khang céo cua ba M 1a
cO can cu.

[3.3]. Tur nhitng phan tich trén, Hoi déng xét xar chap nhan khang céo cua bi
don, stra ban an so tham; budc ba M phai tra cho chi Th téng sé tién cua 07 day hui
1a 62.510.000 (séu muoi hai triéu nim trim muoi nghin) dong. Khdng chap nhan
y&u cau cta chi Th doi ba M tra thém s tién hui 1a 169.490.000 ddng.

[4]. Xét dé nghi cua dai dién Vién kiém sat nhan dan tinh T4y Ninh tai phién
tda phuc tham 1 ¢ can ¢ nén chip nhan.

[5]. Ngoai ra, ba M trinh bay: Chi Th cd no ba s6 tién vay 1a 20.700.000 (hai
muoi triéu bay trim nghin) ddng, yéu cau khau trir khoan tién nay vao no hui, chi
Th xé4c nhan dang. Tuy nhién, ba M khdng c6 phan té khau trir nghia vy, cip so
tham chua xem xét giai quyét, trong vu an nay chi giai quyét hop dong gop hui. Do
d6, khoan tién vay néu trén cac duong sy tu thuong luong giai quyét voi nhau, néu
c6 tranh chap thi giai quyét bang vu an khéc.

[6]. V& an phi dan su so thim: Cin ctr khoan 4 Piéu 26 ctia Nghi quyét sb
326/2016/QH;

- Chi Th phai chju 4n phi dan su so thim vé phan yéu cau khong duoc Toa
an chap nhan 13 169.490.000 dong x 5% = 8.474.500 ddng.

- Ba M phai chiu an phi dan sy so thim vé phan yéu cu ciia nguyén don
dugc Toa 4n chap nhan 1a 62.510.000 dong x 5% = 3.125.500 dong.

[7]. An phi dan sy phtic thdm: Do sira an so thim nén ba M khong phai chiu
an phi phiic thdm theo quy dinh tai khoan 2 Piéu 29 cua Nghi quyét sb
326/2016/QH.

Vi cac 1€ trén;

QUYET PINH:

Can ctr khoan 2 Diéu 309 ctua B6 luat TH tung dan su;

Chap nhan khang céo cta bi don ba Nguyén Thi M.

Stra Ban an Dan sy so tham s6 14/2021/DS - ST ngay 01 thang 4 nam 2021
ctia Toa an nhan dan huyén Tan Bién, tinh Tay Ninh.

Can ¢t Diéu 471 cta Bo luat Dan sy nim 2015; Piéu 30 cua Nghi dinh $6
144/2006/ND-CP ngay 27-11-2006 cua Chinh pht; quy dinh vé “Hui, ho, biéu,
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phuong”; khoan 4 Piéu 26 cua Nghi Quyét s6 326/2016/UBTVQH14 ngay 30-12-
2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp,
quan 1y va st dung an phi va 1¢ phi Toa an;

1. Chip nhan mot phan yéu cau khoi kién “tranh chp hop dong gop hui” cia
chi B3 Thi Th vé dbi v6i ba Nguyén Thi M.

1.1. Buoc ba Nguyén Thi M phai c6 nghia vu tra cho \chi D3 Thi Th sb tién
62.510.000 (sdu muoi hai triéu ndm trdm Muoi nghin) dong. Ghi nhan chi Th
khéng yéu cau tinh tién 1ai.

Ké tir ngdy c6 don yéu cau thi hanh dn cia nguoi dwoc thi hanh dn cho dén
khi thi hanh &n xong, bén phdi thi hanh &n con phdi chju khodn tién I4i cua sé tién
con phdi thi hanh an theo mezc 13i sudt quy dinh tai Piéu 357 va khodn 2 Piéu 468
cua Bo luat Dan sw nam 2015.

1.2. Khong chap nhan yéu cau cia chi P Thi Th doi ba Nguyén Thi M tra
thém s6 tién hyi 1a 169.490.000 (Mot trim sau muoi chin triéu bdn trim chin muoi
nghin) dong .

3. V& an phi dan sy so tham:

- Chi B4 Thi Th phai chiu s tién 8.474.500 déng an phi dan su so tham, khau
trir vao sb tién 5.535.000 dong tam tmg an phi chi Th di ndp theo Bién lai thu sb
0004751 ngay 01-12-2020 tai Chi cuc Thi hanh an dan sy huyén Tan Bién, tinh
Tay Ninh. Chi Th con phai ndp s6 tién 2.939.500 (hai triéu chin trim ba muoi chin
nghin nim tram) dong.

- Ba Nguyén Thi M phai chiu sb tién 3.125.500 (ba triéu mot trim hai muoi
]am nghin nam trim) d6ng an phi dan su so tham.

4. An phi dan sy phuc tham: Ba Nguyén Thi M khong phai chiu; hoan tra
cho ba M sd tién 300.000 dong tam tng an phi phuc tham theo Bién lai thu sb
0005089 ngay 12-4-2021 tai Chi cuc Thi hanh an dan su huyén Tan Bién.

Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguoi1 dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh an
dan su; thot hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luét thi
hanh an dan su.
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5. Ban an phtic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhén: TM. HOI PONG XET XU

- VKSND tinh Tay Ninh; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Tan Bién;

- CCTHADS huyén Téan Bién;
- Phong kiém tra nghiép vu;

- Puong su;

- Luu tép Qb;

- Luu ho so vu an.

(Da ky)

Pham Van Tam



