TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Ban 4n s6: 220/2019/HC-PT
Ngay: 06 - 5 - 2019
Vv khiéu kién Quyét dinh hanh chinh
trong linh vuc quan 1y dat dai

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phén Hpi dong xét xir phiic tham gom co:

Tham phéan — Chii toa phién toa: Ong Huynh Sang

Cdc Thiam phdn: Ong Ping Quéc Khai

Ong Nguyén Vian Hung

- Thar ky phién toa: Ong Lé Ptrc Anh - Thu ky Toa an

- Dgi di¢n Vign Kiém sat nhan dan cdp cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Ha Van Hung — Kiém sat vién.

’ Ngéy 06 thang 5 nam 2019, tai tru sg, Toa &n nhan dan cap cao tai Thanh

pho HOo Chi Minh xét xtr phuc tham cong khai vu an hanh chinh thy 1y so:

453/2018/TLPT-HC ngay 06 thang 9 nam 2018 vé viéc khiéu kién quyget dinh
hanh chinh trong linh vyc quan 1y dat dai.

Do Ban an hanh chinh so tham s6: 18/2018/HC-ST ngay 11 thang 7 nim
2018 cua Toa &4n nhan dan tinh Ba Ria — Viing Tau bi khang céo.

Theo Quyét dinh dua vu an ra xét xt phtic tham s6: 479/2019/QD-PT ngay
18 thang 4 nam 2019, gitra cac duong su:

- Nguoi khoi kién: Ba T}rﬁn Thi L, sinh ndm 1952; dia chi: 1413C t6 8, khu
pho 2, phuong P T, thanh pho B R, tinh Ba Ria - Viing Tau; c6 mat.

Nguoi dai dién hop phdp cua nguoi khoi ki¢n: Ba Hoang Van O, sinh ndm
1973; dia chi: 1457 duong 30/4, phu@mg 12, thanh pho V T, tinh Ba Ria - Viing
Tau, la nguoi dai dién theo uy quyén cua nguoi khoi kién (theo van ban uy
quyén ngay 23/01/2018); c6 mat.

- Ngueoi bi kién: Chu tich Uy ban nhan dan thanh phé B R (vang mit).

- Ngueoi ¢6 quyén loi va nghia vu lién quan:

1/ Uy ban nhan déan thanh phd B R.

Nguoi dai dién hop phdp: Ong Nguyén Vin H - Chu tich UBND thanh phd
B R (vang mat).



2/ Chi nhanh Vin phong ding ky dat dai thanh phé BR .

Nguoi dai dién hop phdp: Ong Nguyén Hitu L - Giam ddc chi nhanh (ving
mat).

- Ngwoi khang cdo: Ngudi khoi kién ba Tran Thi L
NOI DUNG VU AN:
* Ngwoi khéi kién ba Tran Thi L trinh bay:
UBND thanh pho B R khong cap gidy ching nhan quyén str dung dit cho

ba ddi voi thira dat s6 60/430,5m° td ban d6 s0 24, phuong P T, TP. BR la
khong c6 can ctr, ba Tran Thi L khoi kién yéu cau huy:

- Van ban sd 353/UBND-VP ngay 10/02/2017 cua UBND thanh phé B R
veé viéc tra 101 don ngay 05/9/2016 cua ba Tran Thi L.

- Quyét dinh s6 2915/QD-UBND ngay 04/7/2017 cia Chu tich UBND
thanh pho B R.

Ba L trinh bay cac can ctr khoi kién sau:
- Ba L da tién hanh xay dung can nha cap 4 6n dinh tr trude nam 2006,
nhung khong bi chinh quyén ngan chan hay xur phat vi pham vé dat dai.

- Nam 1995 ba L duoc cap so ho khau trén dia chi 1413C, to 8, khu pho 2,
phuong P T, trude thoi diém ong B chuyen nhuong dat cho ba L nim 2003, do
d6 UBND cho rang dija chi nay 14 tai ¢at mua cta 6ng B 1a khong dung.

- Vian ban s6 116 ngay 18/6/2017 ctia Chi nhanh Vin phong ding ky dat
dai Tp. B R néu r4: “pé nghi ba L do dac lai do c6 bién dong khi mé duong T X
P”. Nhu vy 1a co quan nha nuéc di xac dinh ba L sir dung dat hop phap, 6n
dinh, khong tranh chp, nén du diéu kién cap gidy chimg nhan quyén st dung
dat.

- Nguén goc dat do ba L khai pha, str dung 6n dinh, lién tuc, khong tranh
chap, nha nudc khong quan 1y dat nay.

+ Ngudn goc dat: Thoi diém trudc 1986, anh chong ba L 1a 6ng HO Tan B
(ba L khong biét dia chi hién nay) c6 st dung mdt phan dién tich dat (phia trén
thira dat sé 60 ba L dang sir dung), dung quan 14 ban ca phé. Nam 1995 Nha
nudce lam Quoc 16 51 da lay toan bo dat ctia ong . Nam 1986 ba L tir Quang
Nam DPa Ning vao V T song va st dung dién tich thira 60/430,5m? t& ban do s6
24 toa lac tai phuong P T, Tp. B R, thira dat nay giap voi phén dat ong HO Tan
P bj thu hdi. Viéc khai pha, sir dung dat ciia ba L khong co gidy to, khong ké
khai ding ky, ba L dén nhung khong thiy ai sir dung, ké ca ong Vil Puc V, trén
dat chi ¢6 01 cay bach dan 16n, cao khoang 4-5m, ngoai ra trén dit khong co vat
kién trac, tai san gi. Ong Vi Btrc V st dung phan dat phia sau thira 60, dung dé
bat ma mot khoang thoi gian va sau d6 khong sir dung nira.

+ Qua trinh sir dyng dt: Nam 1986 ba L do dat va dyng 02 choi 14 dé ban
ca phé, 01 nha 1a dé ¢ trén thira s6 60. Khi stt dung khong ai ¥ kién gi, o6ng V
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khong ngin can. Sau do6, ba L stra chita nha 1a thanh nha cip 4 mai ton tuong
gach va 05 choi 14 nhu hién nay.

Trudc nim 2006, c6 dng Trwong Van B (1a Cha tich phuong thoi diém do
va hién ‘nay cong tac tai Cong ty Cong trinh d6 thi Tp. B R) dén nha ba L muon
mot phan dat 1am tru s6 Khu phd 2. Ba L cho muon va khong lap gidy to gi.
Nam 2006, con bio s6 9 lam sap tru s& khu phd, nén ba L tiép tuc st dung phan
dat nay dé dung mot choi 14 gidp duong Tran Xuan D nhu hién nay

Nim 2008, UBND phuong P T dén dua ba L ky gidy to, lic d6 ba L bi
bénh nén khéng doc va ky vao. Pén tbi, con ba L doc thi ba méi biét d6 1a hop
dong thué thira dit sé 60 voi UBND phuodng, ba L nghi dat 1a cia minh nén
khong phan déi gi.

Niam 2016, UBND phudng moi ba L va mot sé ho dan 1én dé thdng béo vé
viéc thu hdi mit bang, ba L nghi dat 1a cia minh nén khong phan ddi gi. Sau do,
ba L 1am thu tuc Xin cip Giay ching nhan quyén st dung dat thira s6 60 nhung
khong duoc chép nhan.

* Qud trinh tham gia t6 tung tai Toa dn, ngueoi by kién trinh bay:

- Thura dat sb 60/430,5m? to ban dd sb 24, phuong P T ¢6 ngudn goc do
ong A N B quan ly, st dung. Nam 1980, 6ng B vuot bién, nén Nha nudc da thu
hoi toan bo dién tich va giao cho Hop tac xa Nong nghiép Q T (HTX NN Q T)
quan ly. Theo s6 muc ké, s6 dia chinh va ban d6 dia chinh cac nam 1997, 2004,
2008 ciing nhu cac quyét dinh giao dat, thi thira dat sé 60 Nha nuéc giao cho
Hop tac xa Q T quan ly, nam 1986 HTX giao cho x4 vién la ong Vi Bic V va
ong V c0 tén trong s muc ké. S6 Muc ké nam 1998 khong ghi ai dang ky sir
dung thira dat s6 60. S6 Muc ké nam 2004 - 2008 ghi ong Nguyén Thanh G la
dang ky str dung thira dat sb 60, sau d6 chinh 1y sang tén ong V.

- Thoi diém ba L xay nha cip 4, chinh quyén khong phat hién nén khdng
xur ly, day 1a tinh trang chung cua tinh. Nam 2007, ba L xay dung cac cong trinh
phu khéng xin phép gdm: 02 nha vé sinh, 01 bép an, dién tich 15m?; phuong da
phat hién kip thoi, nén ngay 29/5/2007, UBND phuong P T lap Bién ban vi
pham hanh chinh s6 31/BB.VPHC 601 voi ba Tran Thi L vé viéc xay dung cong
trinh phu khong phép tai thira dat s6 60 va yéu cau ba L ngung thi cong. Ngay
31/5/2007, UBND phuong P T co Quyét dinh xir phat vi pham hanh chinh s6 30
d6i voi ba Tran Thi L, s6 tién xtr phat 14 200.000 dong, budc ba L thao d& tra lai
hién trang ban dau; ba L ndp phat theo bién lai thu tién phat s 0017427 ngay
18/6/2007, tuy nhién dén nay ba L van sir dung, chua thao dd.

- QU4 trinh str dung thira dat trén, Hop tac xa Q T giao cho ong Vii Puc V
quan 1y, st dung dén nam 2003 UBND phuong P T xay dung tru sd Khu phd 2
(cli) trén mot phan thira dat ndy, nén 6ng V khong tiép tuc canh tac. Nam 2006,
do anh hudéng cua con bao s6 09, tru s& Khu phé 2 (cti) bi sap, khong str dung
dugc. Thoi diém nay, ba L tu y dung nha tam tai vi tri Tru sé khu phd dé buon
ban nudc giai khat, UBND phuong P T nhac nhd ba L va khdng lap bién ban vi
pham hanh chinh; ba L da dung viéc xay dung nha tam va tién hanh dung choi.



- Viéc cép ho khau cho ba L tai dia chi sO 1413C, t6 8, khu phd 2, phudng
P T khong thé hién ba L c6 quyén sir dung thira dat so6 60.

- Ngay 14/01/2008 UBND thi xa B R ban hanh Quyét dinh sé 115/QD-
UBND v&é viéc giai thé bat bupc HTX NN Q T; nén ngay 24/4/2009, UBND tinh
Ba Ria - Viing Tau ban hanh Quyét dinh sb 1215/QDb-UBND thu hoi 430,5m2
dat tai phuong P T, thi x3 B R (nay 1a thanh phd B R) do Hop tac xa Q T dang
quan 1y, sir dung va giao toan bo dién tich thu hdi cho Trung tdm Phat trién Quy
dat tinh quan 1y, st dung. Khi thu hoi c6 bdi thuong cho Hop tac xi, ong Vil
Puc V, con ba L do c6 bién ban xir phat nén khong duoc boi thuong; khi thu
hdi, bdi thudng ciing khong thong bao cho ba L.

Nhu vay, UBND thanh phd B R khong cip Gidy ching nhan QSD dét thira
60/430,5m” t& ban dd sb 24 cho ba L 13 ding quy dinh tai khoan 5 Diéu 19 Nghi
dinh 43/2014/ND-CP ngay 15/5/2014 ctia Chinh pha quy dinh chi tiét thi hanh
Luat Pat dai 2013. Vin ban s6 353/UBND-VP ngay 10/02/2017 cua UBND
thanh phd B R va Quyét dinh s6 2915/QD-UBND ngay 04/7/2017 cta Chu tich
UBND thanh phé B R 13 ¢6 cin ctt phap luét.

Tai Ban dn hanh chinh so tham so: 18/201 8/HC-ST ngay 11 thang 7 nam
2018 cua Toa an nhan ddn tinh Ba Ria — Viing Tau, quyét dinh:

Cian cir diém a khoan 2 Diéu 193 Luit td tung hanh chinh; Can cur khoan 1
Picu 32, diém d khoan 1 Piéu 12 Nghi quyét s6 326/2016/UBTVQH ngay
30/12/2016; Can cir khoan 5 Diéu 19 Nghi dinh 43/2014/ND-CP ngay 15/5/2014
ctia Chinh phu quy dinh chi tiét thi hanh Luat Dat dai 2013.

Bac toan bd yéu cau khoi kién ctia ba Tran Thi L yéu cau huy Vin ban sb
353/UBND-VP ngay 10/02/2017 cia UBND thanh phd B R vé viéc tra 16i don
cua ba Tran Thi L xin cép Gidy chimg nhan QSD dat thira 60/430,5m? t& ban dd
s6 24 va Quyet dinh s6 2915/QD-UBND ngay 04/7/2017 cua Chu tich UBND
thanh pho B R vé viéc giai quyét don khiéu nai ctia ba Tran Thi L ddi véi Van
ban s6 353/UBND-VP ngay 10/02/2017 cia UBND thanh phd B R.

Ngoai ra, ban an hanh chinh so tham con quyét dinh vé an phi va quyén
khang céo vu an theo luat dinh.

Ngay 20 thang 7 ndm 2018 nguoi khoi kién ba Tran Thi L khang c4o toan
b0 ban an so tham.

Tai phién toa:

Ngu’m khang c4o gilt yéu cau stra 4n so tham, huy Quyet dinh sO 2915/Qb-
UBND ngay 04/7/2017 ctia Cha tich UBND thanh phd B R vé viéc giai quyet
don khiéu nai cta ba Tran Thi L dbi voi Van ban sb 353/UBND-VP ngay
10/02/2017 cua UBND thanh pho B R.

Pai dién Vién kiém sat trinh bay:

Ngudn gdc dat 1a cua 6ng A N B, 6ng B vuot bién, Nha nude quan ly sau
do giao cho HTX Q T quan ly, sau nay giao cho 6ng V quan ly (theo S6 muc
ké). Ba Tran Thi L x4y nha trai phép bi xtr Iy vi pham hanh chinh. Nam 2009,
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UBND tinh c¢6 quyét dinh thu hoi dat nay giao cho co quan c6 tham quyén quan
1y; vi vay, Toa an cap so tham da bac yéu cau khoi kién 1a diing, dé nghi y an so
tham.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dn, can cir vao cdc tai liéu trong ho so vu an da
dwoc tranh tung tai phién toa, Hoi dong xét xwr nhdn dinh nhw sau:

[1] Theo tai liéu duogc thu thap, Toa an cip so tham xem xét vé ngudn gdc
dat thudc thira 60/430,5m?, to ban d6 s6 24, phuong L T do Nha nude quan 1y tir
nam 1980 (trudc do ong A N B str dung, 6ng B vuot bién), giao cho HTX Q T,
nam 1986 6ng Vil Buc V st dung. UBND phuong L T xay dung tru s¢ Khu phd
2 (nam 2003) dén nam 2006, tru s& khong con st dung dugce, cung thoi diém
nay, ba Tran Thi L vao si dung dat, UBND phudng c¢6 xir 1y vi pham hanh
chinh d6i véi ba L. Nam 2009, UBND tinh Ba Ria — Viing Tau ban hanh Quyét
dinh s6 1215/QD-UBND ngay 24/4/2009, thu hdi 430,5m? dat giao cho Trung
tam Phat trién qui dat tinh quan 1y va c6 boi thudong cho nhitng nguoi sir dung
dat.

[2] Viéc ba Tran Thi L vao st dung dat thudc thira 60/430,5 m® néu trén
khong dugc co quan c6 tham quyén cho phép va phan dat nay da c6 quyét dinh
thu hoi dat cia UBND tinh, do d6, UBND thanh phé B R ban hanh Vin ban s6
353/UBND-VP ngay 10/02/2017 tra 161 khong cip gidy ching nhin quyén sir
dung dat va Quyét dinh sd 2915/QD-UBND ngay 04/7/2017 cua Chu tich
UBND thanh phd B R khong chap nhan khiéu nai ctia ba Tran Thi L 1 ¢6 cin
ctr, dang phap luat; Toa an cap phic thim xét khong chdp nhan khang céo cia
ngudi khoi kién, y 4n so tham.

Nguoi khang cdo thude truong hop khong phai chiu an phi hanh chinh so
tham, phuic tham.

Vi cac lé trén,
QUYET PINH:

Can cu khoan 1 Diéu 241 Luat TH tung hanh chinh;

Khong chap nhan khang cdo ciia ba Tran Thi L;

Giit nguyén Ban 4n so 18/2018/HC-ST ngay 11/7/2018 cua Toa an nhén
dan tinh Ba Ria — Viing Tau v/v Khi€u kién quyet dinh hanh chinh trong linh
vuc quan ly dat dai gitta nguoi khoi kién ba Tran Thi L kién nguoi bi kign Chu
tich UBND thanh phd B R va ngudi c6 quyén loi, nghia vu lién quan khac.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.



Noi nhin: TM. HQOI PONG XET XU PHUC THAM

- Toa an nhan dan t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP. H6 Chi Minh;

- Toa &n nhén dan tinh Ba Ria-Ving Tau;

- VKSND tinh Ba Ria-Viing Tau; i

- Cuc THADS tinh Ba Ria-Viing Tau; (Dd ky tén va dong dau)
- Cac duong su;

- Luu: HS, VP, 14bTNB.

Huynh Sang



_ CACTHAM PHAN  THAM PHAN - CHU TQA PHIEN TOA
Nguyen Van Hung  Pang Quoc Khéi Huynh Sang



