TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HA NOI Doc lap - Tw do - Hanh phuc

Ban 4n so: 254/2021/PT-DS
Ngay: 18/6/2021

VIV: Tranh chip hop dong
mua ban can ho chung cu

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phén - Chii toa phién toa: Ba Nguyén Thi Thay
Cac Tham phan: Ba Nguyén Thi Lan Anh
Ong Vil Toan Giang
- Thu ky ghi bién béin phién toa: Ba Hoang Thi Thu Hién_ Tham tra vién

Toa an NDTP Ha Noi.

- Pai dién Vign kiém sdt nhin dian TP Ha Ngi tham gia phién toa:
Ba Nguyén Thi Ngoc Lan- Kiém st vién.

Ngay 18 thang 6 nam 2021, tai Tru s¢ Toa 4n nhan dan Thanh phd Ha Noi
xét xtr phlic thim cong khai vu an thu 1y s6: 162/2021/TLPT-DS ngay 20 thang 04
nam 2021 vé tranh chip “Hop dong mua ban can hé chung cw’”, do Ban an dan sy
so tham sd 82/2020/DS-ST ngay 31/12/2020 cta Toa 4n nhan dan quin Thanh
Xuan bi khang cdo, theo Quyét dinh dua vu an ra xét xtir phic thim sb:
215/2021/QDXX-PT ngay 17 thang 5 nam 2021; Quyét dinh hodn phién toa sb
322/2021/HPT-PT ngay 27/5/2021, Quyét dinh hoan phién toa s6 370/2021/HPT-
PT ngay 08/6/2021, gira cac duong su:

1.Nguyén don: Ong Pau Khic H, sinh nim 1987

Noi diang ky ho khau thuong tri: phuong Cau Dén, quan Hai Ba Trung,
thanh phd Ha Nbi. (ving mit)

Uy quyén cho 6ng Mai Durc Pong- Lut su thude Cong ty luat trach nhiém
hitu han Tué Anh - Poan luat su thanh ph Ha Noi; (o6 mit).

2. Bi don: Cong ty c6 phan dau tw Song Pa- Viét Dirc

Dia chi tru so chinh: Téng K2, Toa A -Viet Duc Complex, ngd 164 Khuét
Duy Tién, phuong Nhan Chinh, quin Thanh Xuén, thanh phé Ha Noi.

Dai dién theo phap luat: Ong Nguyén Vin Bay — Tong giam déc

Nguoi dai dién theo ty quyén: Ong Bui Hitu Théang, sinh nim 1995 (C6
mat).

3. Ngwoi c6 quyén loi, nghia vu lién quan:

3.1. Cong ty c6 phin Kinh doanh vit tw va xiy dung
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Dia chi: S6 145 Péc Ngir, phuong Liéu Giai, quan Ba Dinh, thanh phd Ha
Noi; dién thoai: 024.37725368 (vang mit).

3.2. Cong ty co phan Tap doan xay dung va thiét bi cong nghiép

Pia chi: Puong Khuat Duy Tién, phuong Nhan Chinh, quan Thanh Xuén,
thanh phd Ha Noi; dién thoai: 024.37950130 (ving mit).

3.3. Chi Vii Thu H — Sinh nam 1985.

Noi dang ky ho khau thuong tra: S6 4, ngach 201/8 Bé T6 Hoang, phuong
Cau Dén, quan Hai Ba Trung, thanh phé Ha Noi. (ving mat).

Ngudi khang cdo: - Ong Dau Khic H

- Cong ty ¢6 phan dau tu Song Pa- Viét Dic
NOI DUNG VU AN:

Theo don khéi kién va qua trinh Toa 4n giai quyét vu 4n, nguyén don
la Ong Pau Khic H trinh bay:

Ngay 16/5/2017, Ong Pau Khic H va Cong ty c¢b phan dau tu Séng Pa
Viét Puc (goi tit 1a Cong ty Song Pa - Viét Puc) ky hop dong mua ban cin hod
chung cu sb A2206/HDMB/CC, cin hd s6 A2206, dién tich 78,86m? tai nha A -
Khu dich vu vin phong nha ¢ Viét Ptc complex, dia chi ngd 164 Khuit Duy
Tién, phuong Nhan Chinh, quan Thanh Xuan, thanh phd Ha Noi, gia tri can ho 1a
2.375.488.000d, chua bao gdm phi béo tri (theo Piéu 1 Phuc luc Il Hop dong
mua ban cin ho sé6 A2206/HPMB/CC ngay 16/05/2017).

Tién do thanh toan: Theo quy dinh tai khoan 3.3 Diéu 3 va Piéu 2 phy luc II
ctia Hop dong, 6ng H co nghia vu thanh toan theo timg dot va da thanh toan dung
han 70% gia tri cin ho voi sb tién 1.662.813.400d0ng va dugc Cong ty Song Da -
Viét Puc xuét hoa don GTGT, phﬁn con lai s& duoc thanh toan vao thoi diém nhan
ban giao nha va nhan Gidy ching nhan.

Thoi han ban giao nha: Can cir theo Diéu 8.2 ctia Hop dong thi thoi gian ban
giao can ho du kién vao ngay 15/4/2018 va co thé diéu chinh theo thong bao cuia bén
ban nhung t6i da khong qua 180 ngay ké tir ngay ban giao du kién.

Tuy nhién ké tir ngdy 15/4/2018 dén ngay 15/10/2018, 6ng H khong nhéan
duogc bit cir thong bao nao vé viéc cham ban giao nha tir phia Cong ty Séng Da -
Viét Ptc. Ngay 20/11/2018, 6ng H da dén lam viéc v6i Cong ty Song Pa - Viét
Diic, hai bén ¢6 vin ban xac nhan can hd chua du diéu kién ban giao va xac nhan
cac hang muyc con thiéu theo danh muyc ban giao tho duoc quy dinh trong Hop dong
va Phu luc hop dong nén 6ng H khong ky nhan ban giao can ho. Ké tir thoi diém
20/11/2018 dén ngay 15/12/2018, Cong ty Séng Pa - Viét Ptic khong c6 thong bao
nao khac cho dng H dén nhan ban giao can ho theo bién ban 1am viéc giita hai bén
ngay 20/11/2018.

Ong H cho rang Cong ty Song Pa - Viét Puc da vi pham vé thoi han ban
giao nha, xdm pham dén quyén loi hop phap cua minh nén ngay 02/4/2019 6ng H
gtri don thanh Iy Hop ddng mua ban cin ho cho Cong ty Song Pa - Viét Bic thong
qua bo phén ké toan ctiia Cong ty. Tuy nhién Cong ty Song Da - Viét Puc khong co
phan hoi lai d6i v6i yéu cau ciia ong H;
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Ngay 10/5/2019, Ong Pau Khic H c¢6 don khéi kién vu an dan su vé viée
Tranh chap hop déng mua ban can ho s6 A2206/HPMB/CC d6i véi Cong ty co
phan dau tu Song Pa- Viét Puc va yéu cau Toa an giai quyét van dé sau:

- Cham dit Hop d6ng mua ban cin ho chung cu voi Cong ty ¢o phan dau
tu Song Da - Viét buc.

- Budc Cong ty ¢ phan dau tu Séng Pa — Viét Bic hoan tra lai toan bo sé
tién 6ng da thanh toan: 1.662.813.400d0ng (Mt ty sdu tram sdu muwoi hai triéu
tam tram muoi ba nghin bon tram dong).

- Budc Cong ty c6 phan dau tu Song Pa — Viét Puc thanh toan khoan 1ai
sut cham ban giao tir ngay 16/04/2018 dén ngay Chu dau tu tra lai s tién da
thanh toan voi 13 sudt 12%/nam/tong sd tién da thanh toan 1la
1.662.813.400ddng; (Can ctr Khoan 12.3 Piéu 12 Hop dong).

- Budc Cong ty c6 phan dau tu Song Pa — Viét Bac thanh toan khoan tién
phat vi pham hop ddng, cu thé: 2.375.488.000d* 20% = 475.089.600 dong (Bdn
tram bdy muwoi ldm triéu khéng tram tam chin nghin sau tram dong).

- Tién bdi thuong chi phi thué nha trong thoi han ch dau tu vi pham ban
giao can ho tir ngay 15/4/2018, sb tién 01 thang 1a 8.000.000d6ng. (Tam triéu
dong/thang).

Ngay 22/7/2020, 6ng H c6 Pon xin rat mot phan yéu cau khai kién, cu thé
Xin rdt yéu cau bdi thuong chi phi thué nha trong thoi han cha dau tu vi pham
ban giao can ho tir ngay 15/4/2018 vai sé tién 1a 8.000.000d6ng/thang.

Ngay 04/9/2020 Ong Pau Khic H c¢6 Pon xin thay d6i yéu cau khoi kién,
cu thé 6ng H yéu cau:

+ Budc Cong ty c6 phan dau tu Song Da - Viét Bac thanh toan cho éng H
sb tién 1a1 10%/nam trén tong so tién da thanh toan mua nha, tién 1ai cham ban
giao va tién phat vi pham Hop dong tir ngay 03/5/2019 tam tinh dén ngay
31/8/2020, cu thé s tién l1a [(1.662.813.400d6ng + 475.089.600d0ng +
191.884.111d6ng)*10%]/365 * 486 ngay = 310.212.750ddng.

Bi don la Cong ty co phan dau tw Séng Pa - Viét DPic do 6ng Nguyén
Hiru Thing dai dién theo dy quyén trinh bay:

Ngay 16/5/2017, Céng ty c6 phandau tu Song Pa Viét Puc va Ong Pau
Khic H c6 ky hop dong mua ban cin ho chung cu sé A2206/HPMB/CC, dién
tich 78,86m2 tai nha A khu dich vu van phong nha & VIETDUCCOMPLEX dia
chi ngd 164 Khuat Duy Tién, phuong Nhan Chinh, quan Thanh Xuan, thanh phé
Ha Noi. Gia tri cin ho 1a 2.375.488.000d. Ong H di thanh toan cho Cong ty cd
phan dau tu Séng Pa — Viét Dtc sb tién 1a 70% gia tri can ho véi sd tién
1.662.813.400d0ng tuong duong 70% toéng gia tri can hd. Cac diéu khoan quy
dinh trong Hop ddng va phu luc Hop ddng dung nhu 6ng H d trinh bay.

Theo théa thudn trong hop ddng thi thoi han ban giao duoc tinh 1a 180
ngay ké tir ngdy ban giao du kién 15/4/2018 nén ngay ban giao duoc xac dinh tdi
da 13 ngay 15/10/2018 + 180 ngay = 15/10/2018. Cin ctr theo quy dinh tai Diéu
12.3 thi thoi diém Bén mua c6 quyén don phuong chidm dit hop dong 1a ngay
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15/10/2018 + 240 ngay = 15/4/2019. Cong ty Song Pa - Viét Pt xac dinh dén
ngay 02/4/2019 éng H chua c6 quyén thyc hién don phwong chdm dut Hop dong,
dén nay Hop dong mua ban van c6 hiéu lyc thi hanh. Viéc ong H khai kién yéu
cau don phuong cham dat hop dong thi Cong ty ¢ phan dau tu Song Pa- Viét
Ptic khong dong v, va khdng dong ¥ yéu cau doi phat hop dong bang 20% tong
gia tri can ho cua 6ng H.

Pbi v6i yéu cdu thanh toan khoan 13 sudt cham ban giao tir ngay
16/04/2018 dén ngay chi dau tu tra lai s6 tién da thanh todn véi 13i suét
12%/nam/tong s tién da thanh toan 13 1.662.813.400ddng, bi don co y kién:

Ngay 15/10/2018, Cong ty c6 phan dau tu Song Pa Viét Pic da ¢ cong
van s6 54 yéu cau Ong Pau Khic H dén nhan nha. Ngay 20/11/2018 éng H dén
nhan ban giao. Do con mot s6 hang muc chua hoan thién nén 6ng H va 6ng L&
Xuan Thiang — Pho trudong ban QLDA 14 dai dién Cong ty Song Pa - Viét Puc
ky vao bién ban lam viéc. Theo phia Cong ty Séng Pa Viét Duc thi thoi diém
ngay 20/11/2018, can ho cia 6ng H da du diéu kién ban giao, ddi v6i mot so
hang muc con thiéu ghi trong bién ban thi chi xac dinh d6 1a khiém khuyét can
phai stra chira, tuy nhién 6ng H khong ky vao bién ban ban giao cting nhu khong
c6 v kién vao bang dé nghi sira chita 1 do 15i ctia 6ng H. Theo quy dinh ctia Hop
ddng mua ban duoc quy dinh tai diém a, Diéu 8.7. “Déi véi truong hop bén mua
dén nhdn ban giao can hé theo théng bdo, tuy nhién khéng nhdn do can hé c6
khiém khuyét, sai sOt thi thue hién théa thudn theo diém a, Piéu 8.7, khi bén mua
6 bang dé nghi sira chita va chia nhdn ban giao can h thi thoi han ban giao sé
dwgce xdc dinh cho dén khi bén bdn hodn thanh viéc khdc phuc nhitng khiém
khuyét nay va théng bdo cho bén mua dén nhdn cin hé”. Ngoai ra quy dinh tai
Diéu 8.2 c6 thoa thuan “Théng bdo ban giao dwrge coi nhir mét vin ban hop 1é dé
mién trir trach nhiém cia bén ban do chdm tién do ban giao can ho theo du
kién”. Ké tir ngay 20/11/2018, dén ngay 15/12/2018 Cong ty Séng Da Viét Puc
khong c6 van ban thong bao nao giri cho 6ng H vé viéc dén nhan ban giao nha.
Sau d6 Cong ty Séng Pa Viét Pic co 02 1an thong béo, cu thé: Thong bao sb
60/CV-SBVD ngay 10/01/2019 va Thong bao s6 61/CV-SDVD ngay 11/4/2019
cho cac chtt ho mua cin ho thé dén nhan nha trong d6 c6 6ng H, théng bao nay
duoc gtri chung cho tat ca cac ho dan chir khong gui truc tiép riéng dén cho 6ng
H. Tuy nhién, 6ng H khéng dén nhan ban giao nha va ciing khong ky bang dé
nghi stra chira.Do Cong ty Song Pa - Viét Puc da c¢6 thong bao ban giao can ho
nén cé thé can ctr theo quy dinh ndy dé xac dinh viéc mién trir trach nhiém ddi
v6i Cong ty Song Pa - Viét Ptc va khang dinh 6ng H khong du diéu kién dé don
phuong chdm dut Hop dong mua cian ho dbi véi Cong ty Song Pa - Viét Duc nén
khong chip nhan yéu cau khoi kién cua dng H.

Ngudi c6 quyén loi, nghia vu lién quan: Cong ty c6 phan kinh doanh vét
tu va xdy dung; Cong ty c6 phan tdp doan xay dung va thiét bi cong nghiép da
duogc Toda an triéu tdp hop 16, thong bao diy du vé quyén va nghia vu t6 tung
nhung vang mit khong c6 1y do.
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Ngudi ¢6 quyén loi nghia vu lién quan ba Vii Thu H trinh bay: Ba la
vo ctia Ong Pau Khic H. Viéc Ong Pau Khic H ky Hop dong mua ban can ho
chung cu véi Cong ty cd phan dau tu Séng Pa - Viét Pic dé mua cin ho sd
A2206/HDMB/CC, dién tich 78,86m? tai nha A khu dich vu vin phong nha &
VIETDUCCOMPLEX dia chi ngd 164 Khuat Duy Tién, phuong Nhan Chinh,
quan Thanh Xuén, thanh phé Ha Noi, gia tri cian ho 1a 2.375.488.000ddng |3 tai
san chung ctia vo chong 6ng ba trong thdi ky hén nhan do 6ng H ding tén. Gia
dinh ba da déng dugc 70% gia tri can hg nhung phia Cong ty Song Pa - Viét Duc
vi pham thoi han ban giao nha nén Ong Pau Khic H khoi kién ba hoan toan dong
y. Y kién cua 6ng H ciing 13 ¥ kién cta ba, ba khong dé nghi giai quyét phan tai
san chung nay va dé nghi Toa an giai quyét vu an theo quy dinh ctia phap luat. Ba
Hoai xin dugc vang mit trong qua trinh giai quyét vu 4n va dé nghi xét xtr vang
mat.

Ban an dén su so thAm s6 82/2020/DS-ST ngay 31/12/2020 ciia Toa an
quin Thanh Xuén xir:

[1]. Chap nhan mdt phan yéu cau khoi kién cia Ong Pau Khac H vé viée
Tranh chap hop dong mua ban cin hd chung cu ddi véi Cong ty ¢6 phan dau tu
Song Da- Viét Duc.

1.1. Xac dinh Ong Pau Khic H don phuong chdm dut hop déng mua ban
can ho chung cu s A2206/HPMB/CC ngay 16/5/2017, dién tich 78,86m?2 tai nha
A khu dich vu vian phong nha & VIETDUC COMPLEX dija chi ngd 164 Khuét
Duy Tién, phuong Nhan Chinh, quan Thanh Xuan, thanh phd Ha Ngi la dung
phap luat.

1.2. Budc Cong ty ¢ phan dau tu Song Da Viét Puc phai thanh toan cho
Ong Pau Khic H cac khoan tién gom:

+ 86 tién gbc Ong Pau Khic H di thanh toan: 1.662.813.400dong (Mot ty
sdu tram sdu muwoi hai triéu tam tram mwoi ba nghin bon tram dong);

+ Tién phat cham ban giao dugc tinh tir ngay 13/10/2018 dén ngay du diéu
kién ban giao 06/7/2020 1a: 344.407.378d0ng (Ba tram bon muoi bon triéu bon
trdam 1é by nghin ba tram bay tém dong);

+ Tién phat vi pham hop dong: 2.375.488.000d* 20% = 475.089.600d0ng
(Bon tram bdy muwoi lam triéu khéng tram tdm chin nghin sdu tram dong);

Téng s6 tién Cong ty cb phan dau tu Song Pa — Viét Ptic phai thanh toan
cho Ong Pau Khic H: 2.482.310.378dong (Hai ty bon tram tdm muoi hai triéu
ba tram muwoi nghin ba tram bdy tam dong).

1.3. Khong chip nhan cac yéu cau khac cua cac bén duong su.

Ngoai ra ban 4n so thim con quyét dinh vé an phi va quyén khang cdo.

Cong ty cb phan dau tu Song Pa — Viét Puc khang cdo toan bd ban an, dé
nghi khong chap nhan yéu cau khai kién cta nguyén don;

Ong Pau Khic H khang cdo mot phan ban 4n: Dé nghi Toa budc Cong ty
¢ phan dau tu Séng Pa — Viét Puc phai thanh toan cho 6ng tién 14i cham thuc
hién nghia vu giao tra tién cho 6ng va tinh thdi gian cham ban giao cin ho 1a tir
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ngdy 16/4/2018 dén ngay 6ng H c6 don dé nghi cham dut hop doéng ngay
02/4/2019 va tién 13i 10%/nam trén tong sb tién bén ban phai thanh toan tra bén
mua ké tir ngay 03/5/2019 cho dén khi xét xtr.

Tai phién toa hom nay:

Pai dién theo 1y quyén ciia nguyén don d& nghi Toa an chdp nhan cac yéu
cau khang cao cua nguyén don; khong chip nhan khang cio cta bi don va dé
nghi Toa 4n xem xét lai vé an phi dan su so tham ctia nguyén don.

Pai dién theo iy quyén ciia Cong ty c6 phan dau tw Séng Pa- Viét Pirc
khong dong ¥ cham dit hop dong vi 1y do 6ng H chura ndp 2% phi bao tri, tai thoi
diém 6ng H nop don yéu cau chdm dut hop dong 13 ngay 02/4/2019 thi thoi han
cham ban giao chwa dén 240 ngay; dén ngay 20/11/2018, can ho cta 6ng H da du
diéu kién ban giao, chi c6 mot sé khiém khuyét nhung 6ng H khong nhan va
cling khong ky dé nghi bd sung, stra chita 1a do 16i ctia 6ng H nén 6ng H khéng
c6 quyén don phuong chim dat hop dong vi Cong ty khong vi pham thdi han ban
giao;

Hon nita theo hop ddng, hai bén thoa thuan mua ban cin hd xay thd nén
viéc ban giao can ho chi can hoan thién mat ngoai cua can hg, khong can phai co
két luan dong ¥ cua cuc gidm dinh chét luong cong trinh va két qua phé duyét vé
phong chay, chita chay.

Ong H c6 don dé nghi chim dut thyc hién hop dong mua ban tir ngay
02/4/2019 nhung ban an so tham lai tinh thoi han phat cham ban giao can hg dén
ngay can ho du diéu kién ban giao 1a ngay 06/7/2020 1a mau thuan.

Yéu cau phat 10% cham thanh toan ctia Ong Pau Khic H dua ra sau phién
hoa giai, cong khai chimg ctr 1a vuot qué yéu cau khai kién ban dau, dé nghi Toa
an khong chap nhan. Dé nghi HDXX stra ban an so tham, bac yéu cau khai kién
cua nguyén don.

Pai dién Vién Kiém sat nhan dan TP Ha Ndi c6 y kién:

Vé viéc chap hanh phdp ludt t6 tung: Tham phan- Chu toa phién toa va Hoi
ddng xét xir phuc tham, Thu ky phién toa da thuc hién dung va diy du cac budc
t6 tung ké tir khi thu 1y vu 4n cho dén trudc khi nghi an; Cac duong sy chap hanh
t6t quyén va nghia vu td tung ctia minh.

Vé huomg gidi quyét vu dn: Sau khi phan tich ndi dung vu an, Pai dién
Vién Kiém sat nhan dan TP Ha No1 dé nghi HDXX: Stra an so tham: Tinh thoi
diém cham ban giao tir ngéy 16/4/2018 d tinh 14i phat 12%/ nam tir 16/4/2018
den ngay 6ng H c6 don dé nghi chim dut hop dong 02/4/2019; chip nhan yéu
cau cta nguyén don budc bi don bdi thudng 10% do cham thuc hién nghia vu
thanh toan.

NHAN PINH CUA HOI PONG XET XU

Sau khi nghién ciru cdc tdi liéu, chimg cit ¢6 trong ho so vu dn dwgc tham tra
cong khai tai phién toa , can cir vao két qua tranh ludn tai phién toa, ¥ Kién cia dai
dién Vién Kiém sat nhén dan TP Ha Néi, Hoi déng xét xu nhan dinh:
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1. Theo Hop d6ng mua ban cin hd s6 A2206/HPMB/CC ngay 16/05/2017,
gia ban can ho la: 2.375.488.000d, chua bao gém phi bao tri (theo Piéu 1 Phuc
luc 11 Hop dong mua ban cian ho s6 A2206/HPMB/CC ngay 16/05/2017), Ong
Pau Khic H ¢6 nghia vu thanh toan theo timg dot va dén dot 7 (khi thi cong dén
tang 27) Ong Pau Khac H phai thanh toan 70% tong gia tri cin ho. Phan con lai
s& dugc thanh toan vao thoi diém nhan ban giao nha va nhan Gidy ching nhén.
Phia Cong ty c6 phan dau tu Song Pa - Viét Pic xac nhan Ong Pau Khic H da
thanh toan cho Céng ty c6 phan dau tu Séng DPa - Viét Puc s tién la
1.662.813.400ddng (Mot 1y sau tram sau mueoi hai triéu tdm tram muwoi ba nghin
bon tram dong)tuong duong voi 70% téng gia tri cin ho dung han cic thong bao
ndp tién caa CoNg ty.

S tién 2% phi bao tri va sé tién con lai s& duoc thanh toan khi nhan ban
giao nha.

Nhu vay, vé phia dng H da thuc hién dung viéc giao tién theo hop dong va
c6 du diéu kién dé nhan ban giao nha.

2. V& thoi han ban giao cin ho:

Tai tiéu muc 8.2, Diéu 8 cuia Hop dong “Bén bdn ban giao cin hd cho Bén
mua du kién vao ngay 15/4/2018 (goi la ngay xdc dinh ban giao can hd) va cé
thé dwoc diéu chinh theo théng bdo cia bén ban nhung téi da khéng qud 180
ngay (Mot tram tam muwoi ngay) ké tir ngay ban giao du kién. Trong truong hop
c6 diéu chinh, bén ban phdi c6 van ban théng bdo diéu chinh ngdy ban giao cho
bén mua véi ndi dung quy dinh tai khoan 8.4 Diéu nay...”.

Nhu vay c6 thé hiéu ngdy ban giao dy kién 1a 15/4/2018, ngay ban giao
thue té c6 thé khac nhung khong duoc qua 180 ngay ké tir ngay ban giao du kién,
nghia 12 chdm nhét 13 ngay 12/10/2018 bén ban phai ban giao nha cho bén mua
nén ké tir ngay 13/10/2018 tr¢ di duoc xéac dinh 1a ngay cham ban giao.

Theo thoa thuén tai doan 2 muc 12.3 Piéu 12 cua Hop déng, néu bén ban
chdm ban giao can ho qua 240 ngay ké tir ngay ban giao dw kién, bén mua c6
quyén don phuong cham dat hop dong ndy. Nhu vy, 240 ngay ké tir ngay ban
giao du kién 15/4/2018 duoc xac dinh 13 ngay 12/12/2018. Ké tir ngay
13/12/2018 phat sinh quyén don phuong cham dit hop dong cua bén mua.

Theo thong bao dén nghiém thu dé nhan ban giao cin ho cua Cong ty, ngay
20/11/2018 6ng H dén nghiém thu cin ho. Theo “Bién ban lam viéc” ngay
20/11/2018 giita 6ng H va dai dién Cong ty c6 phan dau tu Song DPa- Viét Duc 1a
ong Lé Xuan Thang- Pho trudng Ban quan 1y dy an, hai bén thong nhét xac dinh
mot s6 hang muc theo Phu luc 1 ctia Hop ddng con chua xong nhu: Chua trat tudng
2 nha vé sinh, chua hoan thién hé théng cura, sanh thang may, sanh t?mg 1, hanh
lang can hg chua lam tran thach cao, chua lat san gach, chua son ba tuong va 6ng H
ghi tai phan “Cam két ctia cac bén” nodi dung: “Bén mua chi nhdn ban giao cin hé
khi di hoan thién cdc hang muc ban giao thé theo hop dong”. Cac hang muc cong
trinh chua dugc bén ban hoan thién nay khong duoc coi 1a “khiém khuyét” can khic
phuc, stra chita ma can xac dinh 13 bén ban chua thuc hién xong viéc xay dung theo
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dung Phu lyc 1 ctia hop dong, c6 nghia cin ho chua du diéu kién dé ban giao cho
bén mua.

Cong ty Song Pa - Viét Pac xac nhan ké tir ngdy 20/11/2018 dén ngay
02/4/2019, phia Céng ty khdng c6 thong bao nao tiép theo yéu cau cho Ong Pau
Khic H dén nhan ban giao nha.

Nhu vay, ké tir ngdy ban giao du kién 1a ngay 15/4/2018 dén ngay
02/4/2019 1a 381 ngay ma bén ban chua ban giao nha cho bén mua thi bén mua la
6ng H c6 quyén don phuong chdm dut hop dong theo quy dinh tai doan 2 muc
12.3 Piéu 12 cua Hop dong mua ban can ho.

Viéc Cong ty cd phan dau tu Song Pa- Viét Puc khong lam thi tuc cham
dut hop dong mua ban véi Ong Pau Khic H 1a trai véi thoa thuan trong hop
ddng. Ban 4n so thim chap nhan yéu cau khoi kién cua dng H, xac dinh dén ngay
02/4/2019 6ng H c6 quyén don phuwong chdm dut hop dong mua ban cin ho
chung cu voi Cong ty cb phan dau tu Séng Pa- Viét Pac 1a ¢6 can ctr.

3. V& yéu cau thanh toan tién 1di cham ban giao can ho, phat hop dong va
1ai cham thyc hién nghia vu cua Ong bau Khic H:

Theo quy dinh tai doan 2 muc 12.3 Diéu 12 cua Hop déng mua ban can hd
s& A2206/HPMB/CC ngay 16/05/2017 thi khi bén ban vi pham nghia vu ban
giao nha ma khong vi 16i ctia bén mua thi bén mua khong c6 nghia vu bdi thudng
cho bén ban bat ky khoan mat mat, thiét hai, chi phi va phi ton that nao phat sinh
do 18i cua bén ban. Bén ban phai hoan tra lai toan bd s6 tién ma bén mua da
thanh toan, tién phat chdm ban giao va khoan tién phat vi pham hop dong véi
mirc phat bang 20% téng gia ban cin ho.

Nhu vay, Cong ty c6 phan dau tu Song Pa- Viét Puc phai thanh toan cho
Ong Pau Khic H cac khoan tién cu thé nhu sau:

+ Toan bo sd tién da thanh toan: 1.662.813.400d0ng(Mot 1y sdu trdm sdu
muoi hai triéu tam tram mwoi ba nghin bon tram dong); (1)

+ Tién phat cham ban giao dugc tinh tir ngay 13/10/2018 dén ngay dng H
c6 don yéu cau chim dut viéc thuc hién hop ddng 1a ngay 02/4/2019. Ban an so
tham tinh dén ngay du diéu kién ban giao ngay 06/7/2020 1a khong chinh xéac. SO
tién phat do cham ban giao can hg la:

1.662.813.400 dong x 12%/365 x 169 ngay = 92.388.646.000d (2)

+ Tién phat vi pham hop dong: 2.375.488.000d* 20% = 475.089.600 dong
(Bon tram bdy muwoi lam triéu khdng tram tam chin nghin sdu tram dong);(3)

Theo quy dinh tai Diéu 12.3 Hop ddng thi thoi han ma Céng ty c¢6 phan
dau tu Song Pa — Viét Pic phai thanh toan tra cho 6ng H céc khoan tién (1) + (2)
+ (3) = 2.230.291.646 ddng trong thoi han 30 ngay.

Cong ty c6 phan dau tu Séng Pa — Viét Puc khong thyc hién viée thanh
toan khoan tién trén cho 6ng H theo dung quy dinh tai Diéu 12.3 Hop dong nén
viéc 6ng H khai kién bude Cong ty cd phan dau tu Song Pa — Viét DPuc phai
thanh toan khoan tién nay cho 6ng 1 c¢6 cin cir chp nhan.



4. V& yéu cau cua nguyén don budc Cong ty co phan dau tu Song Da —
Viét Puc phai boi thuong do cham thuc hién nghia vu tra tién.

Xét thdy: Trong don khoi kién va qua trinh tham gia t6 tung dén trudc khi
Tda an cdp so tham tién hanh phién hop cong khai tai liéu, chimg ct va hoa giai,
nguyen don khong c6 yéu cau budc Cong ty c6 phan dau tu Séng Da — Viét Puc
phai boi thuong do cham thyc hién nghia vu tra tién ma chi c6 yéu ciu Cong ty
¢ phan dau tu Séng Pa — Viét Puc phai thanh toan cho nguyén don tién phat do
vi pham thoi han ban giao nha theo quy dinh tai Hop dong mua ban cin ho sd
A2206/HPMB/CC. Viéc bd sung yéu cau khoi kién ctia nguyén don vé tinh 1ai
cham thanh toan tién sau khi Toa tién hanh hoa giai nén Toa cip so tham khong
giai quyét 1a dang phap luat. Do do, khong chap nhan yéu cau khang céo cua
nguyén don vé van dé nay.

5. V& 4n phi DSST:

- Cong ty ¢b phan dau tu Song Pa- Viét Ptic phai chiu an phi dan sy so
tham 1a: 72.000.000d +2% x 230.291.646 ddng = 76.606.000d (1am tron)

- Toa 4n cap so tham khong giai quyét yéu cau bo sung don khoi kién cia
6ng H vé khoan tinh 13i 10%/nam cua sb tién bén ban phai tra bén mua khi cham
dut hop ddng do vi pham thoi han thanh toan nhung van budc 6ng H phai chiu an
phi d6i voi yéu cau nay 1a khong dung

Ong H chi phai chiu 4n phi dan sy so thim déi véi yéu cau tinh lii
12%/nidm cua s tién 1.662.813.400 dong trong khoang thoi gian tir 16/4/2018
dén 13/10/2018 (s6 1ai la 1.662.813.400 ddong x180 ngay x12%/360 =
99.768.804d) khong dugc chap nhan.

Cu thé, 6ng H phai chiu an phi DSST 1a: 5% x 99.768.804d= 5.000.000d
(1am tron)

Vé an phi dan sy phiic thAm: Do ban an so thdm bj stra mot phan nén cac
duong su khang cao khong phai chiu an phi dan su phtc tham, dugc hoan lai tién
tam Ung an phi phuc thAm da nop.

Vicac lé trén,

QUYET PINH:

Can ctr: Khoan 2 Piéu 308 cua Bo luat t tung dan su;

Stra ban 4n dan sy so tham sd 82/2020/DS-St ngay 31/12/2020 ciia Toa an
nhan dan quan Thanh Xuan, Tp Ha Noi.

Cu thé nhu sau:

Ap dung: Diéu 116, 117, 148, 404, 405, 468 B0 luat dan sy nim 2015;

Piéu 13, 22, 23 Luat kinh doanh bat dong san; Diéu 124 Luat Xay Dung nam
2014; Théng tu s6 05/2015/TT-BXD ciia Bo Xay dung quy dinh vé quan 1y chat
lugng xay dung va bdo tri nha ¢ riéng 1¢;

Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong
vu Qudc hdi.

Xur:



[1]. Chap nhén yéu cau khoi kién cua Ong Pau Khic H ddi voi Cong ty cb
phan dau tu Song Pa Viét Puc.

1.1. Xac dinh Ong Pau Khic H duogc don phuong cham dut Hop dong mua
ban cin ho chung cu sé6 A2206/HPMB/CC ngay 16/5/2017 vé viéc mua ban cin
h s6 A2206, dién tich 78,86m2 c6 dia chi tai: Toa nha A, Khu dich vu vin
phong va nha ¢ VIETDUC COMPLEX, ngd 164 Khuat Duy Tién, phuong Nhan
Chinh, quan Thanh Xuan, thanh phé Ha Noi ké tir ngay 02 thang 4 nam 2019,

1.2. Budc Cong ty c6 phan dau tu Song Pa Viét Puc phai thanh toan cho
Ong Pau Khic H cac khoan tién:

+ S6 tién Ong Pau Khic H da thanh toan: 1.662.813.400d0ng(Mot 1y sdu
trdm sdu muoi hai triéu tdm tram muweoi ba nghin bon tram dong);

+ Tién phat chdm ban giao dugc tinh tir ngay 13/10/2018 dén ngay
02/4/2019 véi sb tién 12 92.388.646d (chin muroi hai triéu, ba tram tdm muoi tm
ngan, sdu tram bon sau dong);

+ Tién phat vi pham hop dong: 475.089.600 dong (Bon tram bdy muwoi lam
triéu khong tram tam chin nghin séu tram dong)

Tong cong 1a: 2.230.291.646 ddng (hai ty, hai trdm ba muoi triéu, hai
trdm chin mot ngan sau tram bon sdu dong).

1.3. Khong chip nhan cac yéu cau khac cua cac bén duong su.

[2].Vé an phi dan su so tham:

2.1. Cong ty co phan dau tu Séng Pa- Viét Puc phai chiu 76.606.000d
(bdy muwoi sdu triéu, sau tram linh sdu ngan dong) an phi dan su so tham.

2.2. Ong Pau Khic H phai chiu 4n phi dén su so tham 13 5.000.000d (nim
triéu dong) duoc khau trir vao sé tién 39.300.000d (ba muoi chin triéu, ba trim
ngan déng) tam tng an phi Ong Pau Khic H da ndp theo bién lai 0006654 ngay
24/12/2019 tai Chi cuc thi hanh 4n dan sy quan Thanh Xuan, thanh phd Ha Noi,
0ng H duoc nhan lai 34.300.000d (ba muoi tu triéu, ba tram ngan déng)

[3]. V& 4an phi dan sy phtc tham: Cong ty c6 phan dau tu Séng Pa- Viét
Puc va Ong Pau Khic H khong phai chiu 4n phi dan sy phiic tham, mdi nguoi
duoc nhan lai 300.000 déng tién tam ung an phi phuc tham da ndp tai BL $6
0001030 ngay 22 thang 01nam 2021 va BL s6 0001013 ngay 20 thang 01 nim
2021 cua Chi cuc thi hanh &4n dan sy quan Thanh Xuan, thanh phé Ha No1

[4].Vé nghia vu cham thi hanh 4n: K& tir ngay ban an, quyét dinh c6 hiéu
luc phap luat (d6i v6i cac truong hop co quan thi hanh an c6 quyén chi dong ra
quyét dinh thi hanh an) hodc ké tir ngdy c6 don yéu cau thi hanh an cta nguoi
dugc thi hanh an (d6i voi cac khoan tién phai tra cho nguoi duoc thi hanh 4n) cho
dén khi thi hanh xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con
phai chiu khoan tién 1di cta s tién con phai thi hanh theo muc 13i sudt quy dinh
tai khoan 2 Diéu 468 B luat dan sy nim 2015.

[5]. Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh 4n dan sy thi nguoil dugce thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh 4an, quyén yéu cau thi hanh an, ty nguyén thi
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hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat
thi hanh &4n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu lyc phap luat dé thi hanh ké tir ngay tuyén an

HOQI PONG XET XU PHUC THAM
CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA
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TM. HQI PONG XET XU PHUC THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- Cac duong sy;
- Toa an nhan dan quan Thanh Xuén
- Vién kiém sat nhan dan TP Ha Noi;
- Thi hanh an dan sy quan Thanh Xuan;
- Luu HS, VP. Nguyén Thi Thay
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