TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phuc

Ban 4an sd: 09/2024/LD-PT
Ngay: 17-01-2024
V/v tranh chip vé xtr Iy ky luat
theo hinh thirc sa thai

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Tham phdn — Chii toa phién toa:  Ong Nguyén Ngoc Tai
Cdc Tham phan: Ong Dd Giang
Ong Bui Hitu Nhan

- Thu ky phién toa: Ba Tang Thi Hong Thanh, Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.
- Dgi di¢gn Vign kiém sit nhin din Thinh phé Ho Chi Minh: Ong
Nguyén Van Lan — Ki€m sat vién tham gia phién toa.
Ngay 17 thang 01 ndm 2024 tai try s Toa 4n nhan dan Thanh ph6 HO Chi
Minh xét xu phuc tham cong khai vu an lao dong thu ly s6 95/2023/TLPT-LD
ngay 05 thang 12 ndm 2023 vé viéc “Tranh chap vé xur ly ky luat lao dong theo
hinh thtrc sa thai”.
Do ban 4n lao dong so tham s6 33/2023/LD-ST ngay 15 thang 9 nim 2023
cua Toa an nhan dan Quan 7, Thanh phé H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham sé 5964/2023/QP-PT ngay
18 thang 12 nam 2023 gitra cac duong sy:

Nguyén don: Ba Ho Ngoc Phuong Q, sinh nam 1985. Dia chi: S6 H N,
Phuong I, Quan C, Thanh pho H6 Chi Minh. (C6 mat)
Nguoi bao vé quyén, loi ich hop phdp cho nguyen don: Ong Au Quang P —
Luat su cua Cong ty L thudc Poan luat su Thanh pho H. (C6 mat)
Bi don: Cong ty Co phan T2; Pia chi: D duong N, phuong T, Quan G,
Thanh ph6 H6 Chi Minh.
Ngudi dai dién theo phéap luat: Ong Shin Ju B.
Ngueoi dai dién theo ity quyén:



1/ Ba Nguyén Thi Ta Y (sinh ndm 2000), ba Nguyén Tuyét Thao N (sinh
nam 1992) theo Van ban uy quyén s6 05/2023/UQ-LG-HO ngay 27/03/2023 cua
Cong ty Co phan T2 (ba N ¢6 mat);

2/ Cong ty L1 (nguoi dugc uy quyen lai 1a 6ng Nguyén Minh T va ong
Nguyén Puc H) theo Hop dong uy quyén ngay 23/8/2023. (6ng T va 6ng H ¢
mat).

Nguoi lam chimg: Ong Pham Xuan D, sinh ndm 1971. Bia chi: C L,
Phuong E, quan B, Thanh pho H6 Chi Minh (C6 don yéu cau vang mat)

- Ngueoi khdng cdo: Ba H6 Ngoc Phuong U — Nguyén don
NOI DUNG VU AN

Theo don khoi kién, ban tw khai, bién ban hoa gidi, cdc tai liéu co trong ho
SO’ vu dn va tai phién toa, nguyén don ba Hé Ngoc Phwong Q xdc dinh yéu cdu
khoi kién nhu sau:

Vao nam 2019, ba dugc nhan vao lam viéc tai Cong ty Co phan T2 (sau
day viét tat 1a Cong ty T2) voi vai tro Giam sat thu mua; sau gan 03 nim lam
viéc thi dén ngay 01/03/2022 ba ky hop dong lao dong khong xac dinh thoi han
véi Cong ty T2 voi mic luong 1a 11.500.000 dong — s6 hop dong 06577-
ID/2022/HDLD/LTV. Pén ngay 21/05/2022 thi ba ky phu luc Hop dong lao
dong nang muc luong tir 11.500.000 dong 1én thanh 12.133.000 dong. Trong
qua trinh 1lam viéc tai day, ba phu trdch mang cong viéc moi chon nha thau, nha
cung cép dé dAu thau cung cép cac dich vu stra chira, bao tri, cai tao cac co sé ha
tang nham phuc vu hoat dong kinh doanh ctia Cong ty T2. Tai thoi diém ngay
02/02/2022 — vao dip Tét Nguyén B (Mong 2 Tét), c6 mot nha thau goi y 1i xi ba
coi nhu 13 tién ming ndm méi. Ba xem day 1a hoat dong rat ddi binh thudng
theo phong tuc tip quan cta ngudi Viét Nam. Vao thoi diém ma ba nghi Tét,
moi quan hé xa hoi cia ba vé cho — nhan tién 1i xi 1a hoat dong khdng lién quan
gl dén cong viéc ba dang phu trach tai COng ty T2. Tuy nhién, dén ngay
27/09/2022, Cong ty chinh thirc c6 budi lam viée tryc tiép véi ba nhim xac minh
su viéc. Qua qua trinh 1am viéc tiép theo, ngay 05/12/2022 Cong ty T2 gui thu
moi1 ba tham gia hop xtr 1y ky ludt lao dong vao ngay 13/12/2022. Ngay
19/12/2022 thi Cong ty T2 ra quyet dinh Xir 1y ky luat lao dong bang hinh thirc
sa thai va cham dirt hop dong lao dong. V&i 16i quy két 1a vi pham khoan 1 diéu
41 va diém ¢ khoan 3 Diéu 41 Noi quy lao dong cua Cong ty T2. Cu thé, Cong
ty T2 cho rang ba d3 “tham 6” “Yéu cau hién vat, qua ting, hoa hong hay chiéu
dai tir Cong ty dbi tac..". Ba cho rang, nhan dinh nay ctua Cong ty T2 14 hoan
toan khong dung khi tién hanh thu thap chung ct, chting minh 18i vi pham cia
ngudi lao dong dan dén ra quyét dinh ky lut lao dong sa thai va don phuong
cham dut hop dong lao dong trai phéap luat. Bai cac 18 sau:

- Hanh vi tang li xi tir nha thau 13 hoat dong mung tudi binh thuong theo
phong tuc tdp quan ctia Viét Nam. Va dién ra vao mong 2 Tét, 1a khoang thoi
gian ba khong lam viéc tai Cong ty T2.



- Hanh vi nhan li xi ctia ba vao ngay 02/02/2022 — tic mong 2 Tét, néu
Cong ty T2 cho rang hanh vi ciia ba 1 vi pham ndi quy lao dong thi thoi hiéu xir
1y ky luat lao dong 1a 06 thang tinh tir ngay xdy ra hanh vi vi pham. Tuy nhién,
dén ngay 27/09/2022 thi Cong ty T2 m&i chinh thirc c6 budi lam viée xac minh
sy viéc véi ba 1a da vi pham vé thoi hiéu xtr 1y dugc quy dinh tai Piéu 123 Bo
luat lao dong 2019.

- Khi tién hanh xi 1y ky luat lao dong, thu moi xir 1y ky luat lao dong duoc
gui dén ba vao ngay 05/12/2022 khong phai do nguoi dai dién phap luat ky ma
chinh la do nguoi quan Iy truc tiép cua ba ky tén va dong dau Cong ty T2 la ba
Nguyen Ngoc Vy P1. Diéu nay khéng khach quan va ba P1 khong co gidy Uy
quyén tir Cong ty T2 dé thuc hién hanh vi nay. Vi pham vé thu tuc xur Iy ky luat
lao dong quy dinh tai Pidu 122 B6 luat lao dong nam 2019.

- Khi tién hanh xr Iy ky luat lao dong, Cong ty T2 khong chirng minh dugc
16i ctia ba. Trong khi ndi quy lao dong quy dinh rang khi lam viéc ma nguoi lao
dong c6 hanh vi “tham 6, yéu cau hién vat, qua ting, hoa hong, chiéu dai tir
Cong ty dbi tac” thi méi duge xem 1a vi pham; d6 1a su chu dong trong tu duy
va y thic cua nguoi lao dong. O day, ba hoan toan bi dong nhan tién li xi vao
dip Tét (mong 2 Tét) 1a hoan toan khong nam trong quy dinh cua ndi quy lao
dong. Do d6, ba hoan toan khong c6 16i trong hanh vi nay.

- Trong Quyét dinh s6 01/QD-TGD ban hanh ngay 19/12/2019 vé xir 1y ky
luat lao dong sa thai va cham dut hop dong lao dong thi ong Ma Jung U1 ky tén
va dong dau Cong ty T2. Tuy nhién, dng Ma Jung U1 chi 1a nguoi duge uy
quyén tién hanh t6 chirc hop ky luat lao dong, dbi véi quyét dinh vé hinh thirc ky
luat lao dong sa thai va cham dit hop ddng lao dong thi 6ng Ma Jung U1 khdng
da thim quyén ky ban hanh. Quyét dinh ky luat lao dong sa thai va chim dat
hop ddng phai do chinh ngudi dai dién phap luat thuc hién duoc quy dinh tai
Picu 69 Nghi dinh 145/2020/ND-CP ban hanh ngay 14/12/2020. Quyét dinh sb
01/QD-TGD ban hanh ngay 19/12/2019 vé xir Iy ky luat lao dong sa thai va
cham dut hgp dong lao dong ddi v4i ba hoan toan trai phéap luat.

Tt cac dan ching trén cho thay, Cong ty T2 quy chup, cho rang ba vi pham
ndi quy lao dong va tién hanh xir 1y ky luat ba bang hinh thirc sa thai va don
phuong cham dit hop dong lao dong véi ba hoan trai phap luat. Dicu nay da
xam pham dén quyén va loi ich hop phéap cua ba. Ba budc phai nghi viéc tir ngay
20/12/2022 cho dén nay tai Cong ty T2. Do d6, ba khoi kién Cong ty T2 voi cac
yéu cau sau:

- Cong ty T2 phai huy Quyét dinh sé6 01/QD-TGD ban hanh ngay
19/12/2019 vé xt 1y ky luat lao dong sa thai va cham dut hop dong lao dong dbi
v6i ba Q;

- Phai tra ddy du tién luong nhimng ngay ba khong 1am viéc tai Cong ty T2;
ké tir ngdy 20/12/2022 dén khi thi hanh ban an (Theo diéu 41 Bo luat Lao dong
2019). Udc tinh 09 thang tién luong = 12.133.000 dong x 9 thang = 109.197.000
dong; Yéu cau Cong ty T2 dong BHXH, BHYT, BHTN ciia ba cho co quan
BHXH ké tir ngay 20/12/2022 dén khi thi hanh ban an.



- Phai tra du tién luong thang 13 theo Memo cong ty ban hanh ngay
30/11/2022. Uéc tinh 11 thang lam viéc 1a 12.133.000 dong;

- Phai dén bu 45 ngay lwong do Cong ty cho nghi khong bao trudce d6i vai
hop dong khong xac dinh thoi han (Theo di€u 41 Bo luat Lao dong 2019). Ude
tinh 1,5 thang lam viéc 1a 18.199.000 dong;

- Phai tra thém 04 thang tién luong theo hop ddng lao dong (Theo diéu 41
B0 luat Lao dong 2019). Udc tinh 4 thang tién lwong 48.532.000 dong;

- Lai suat dugc ap dung 1a 10%/nam ddi véi phan nghia vy phai tra/thanh
toan ma Cong ty budc phai thuc hién; Udc tinh 04 thang la 103.130.000 dong x
10%/nam/12 thang x 09 thang = 14.104.000 dong;

- Cong ty c6 phan T2 phai nhan ngudi lao dong quay trd lai 1am viéc.
Tong sd tién bdi thudng ude tinh 13 202.165.000 dong.

Ngoai ra, Cdng ty T2 con phai chju 1i suat qua han cho dén khi thanh toan
xong toan by chi phi theo ndi dung khaéi kién cua ba duoc toa an chap thuan.

Tai ban ty khai bién ban hoa gidi cac tai liéu co trong hé so vu dn, tai
phién toa, dai dién cua Cong ty Co phan T2 trinh bay nhu sau:

Theo quy dinh tai Piéu 69.2.1 Nghi dinh 145/2020/ND-CP, ngudi c6 thim
quyén xt 1y ky luat lao dong gom: nguoi co tham quyén giao két hop dong lao
dong hodc nguoi duge quy dinh cu thé trong nodi quy lao dong. Cu thé, ngudi cd
tham quyén xir 1y ky luat ctia bén phia Cong ty T2 ¢6 the la: Nguoi dai dién theo
phap luat cua doanh nghi¢p hodc nguoi dugc uy quyén theo quy dinh cta phap
luat; hoac Téng giam dbc (theo Diéu 45.1 Noi quy lao dong). Theo Glay uy
quyén sd 025/2022/UQ-LG-HO ngay 01/06/2022, ba P1 dugce tong giam ddc cua
Cong ty T2 uy quyén ky hop dong lao dong (HPLD), bao goém vi tri cta ba Q.
Noi dung ky thu moi hop xu ly ky luat lao dong cing duoc quy dinh tai Gidy © uy
quyén néu trén, do do, ba P1 la ngudi co tham quyén ky vao Thu moi hop. Vé
tham quyén ctia nguoi dai dién theo ty quyen cua Cong ty T2 la 6ng Ma Jung
U1 lién quan dén tha tuc triéu tap va chi tri budi hop xir 1y ky luét ba Phuong Q,
Cong ty T2 theo ddy 1am rd va khang dinh 6ng Ma Jung U1 ¢6 di thAm quyén
dé thuc hién cac thu tuc ndy. Cu thé, Cong ty T2 cin cr theo dung quy dinh tai
khoan 1 Diéu 69 Nghi dinh 145/2020/ND-CP quy dinh chi tiét va huéng dan thi
hanh mot s6 diéu ciia Bo luat Lao dong vé diéu kién lao dong va quan h¢ lao
dong ban hanh ngay 14/12/2020, cu thé quy dinh nhu sau: “i) Nguoi co tham
quyén xir Iy ky ludt lao ddng: nguoi cé tham quyén giao két hop dong lao dong
bén phia nguoi sir dung lao déng quy dinh tai khoan 3 Piéu 18 ciia BY ludt Lao
déng hodc nguoi dwoc quy dinh cu thé trong néi quy lao déng.”. Theo d6, cin
ctr theo Gidy uy quyén ky ngay 01/12/2022 cua dai dién theo phap luat ciia Cong
ty T2 cho 6ng Ma Jung U1, 6ng Ma Jung U1 c6 day du tham quyén theo luét
dinh dé thuc hién cac thu tuc triéu tap va chu tri budi hop xur Iy ky luat ba
Phuong Q. Tai liéu d6i chiéu 1a Gidy iy quyén so ky ngay 01/12/2022.



Theo bién ban xtr Iy ky luat ba Phuong Q ghi nhan hanh vi vi pham cua ba
Phuong Q, bao gdm: Tham 6, trdm cip, danh bac, cb ¥ gay thuong tich, str dung
ma tay trong pham vi noi 1am viéc. (cin c theo Diéu 44.1 Noi quy lao dong);
C6 hanh vi duoc xem nhu tham 6 nhu (can ctr theo Diéu 41.3.c Noi quy lao
dong): Yéu cau hién vat, qua ting, hoa hong hay chiéu dii tir cong ty ddi tac,
hodc yéu cau dbi tac dap tmg nhing dé nghi khac, nhimg giao dich khong minh
bach nham c6 loi cho ¢4 nhan dé 1am diéu kién trao doi cho viéc giao dich gilra
Cong ty va ddi tac.

Trong budi hop xtr 1y ky luat, Bo phan tuan thu ciia Cong ty T2 da trinh bay
va ching minh vi pham cta ba Phuong Q nhu sau: Theo bién ban lam viéc ngay
27/9/2022, ba Q thira nhan ba Q c6 sir dung s6 dién thoai 0902900029 va thira
nhan tai khoan zalo dang ky cho s6 dién thoai trén do ba Q la chu so hitu; Theo
ndi dung Vi bang dugc 1ap vao ngay 30/11/2022 (“Vi bang”), ghi nhan ndi dung
tin nhan cta ong Pham Xuan D trong tng dung ZALO phan ndi dung tin nhan
tir ngay 01/07/2022. Trong phan ndi dung tin nhan cta ba Q c6 dé cap dén yéu
cau hoa hong tir ong D voi dé xuat “thong thudng 1a 5% va phia 6ng D co dé
nghi giam xudng voi ndi dung tin nhian dugc ghi nhan tai trang 17 cta Vi bang;
Tai liéu ddi chiéu 1a hinh anh chup trao ddi tin nhan duogc chup lai tai trang 17
cua Vi béng. No6i dung cude hop xtr 1y ky luat lao dong dugc 1ap thanh bién ban,
thong qua trudc khi két thuc cudc hop va cé chitr ky ctia nguodi tham du cudc
hop. Do d6, Bién ban hop xu ly ky luédt lao dong tuan thu dung theo quy dinh
phap luat lao dong hién hanh. Theo d6, quyét dinh xir Iy ky luat Cong ty T2 da
ap dung hinh thtrc ky luat sa thai tuong ing cho hanh vi vi pham néu trén, can
ctr theo Diéu 44 Noi quy lao dong.

Y kién cua Cong ty T2 ddi v6i viée giai quyét vu tranh chap: Cong ty T2 c6
day du co so phap 1y dé khang dinh rang Cong ty T2 da thuc hién viéc xt Iy ky
luat ba Phuong Q 14 theo dang quy dinh cta phap luat. Cong ty T2 khong dong
¥ v6i toan bo yéu cau khai kién cua Ba Phuong Q néu trong Pon khoi kién va
dé nghi Toa &n bac toan b yéu cau khai kién cta ba Phuong Q.

Nguoi lam chitng éng Pham Xudn D trinh bay: Ong 1a nguoi dai dién theo
phap luat cia Cong ty TNHH T3, ma s6 doanh nghiép 0305277334 dia chi tai 1
P, Phuong A, quan P, Thanh phé H6 Chi Minh, 14 don vi d3 thi cong nhiéu hang
muc du an thi cong cai tao, stra chita cac cong trinh, si€u thi cia Cong ty T2
trong nhiéu nim qua. Trong qué trinh lam viéc véi Cong ty T2, 6ng va ba Q
thuong xuyén trao d6i cac van dé lién quan cong viéc qua dién thoai va mg
dung zalo. S6 dién thoai ding ky zalo cta 6ng 1a 0933827998 va cua ba Q Ia
0902900029. Ngay 18/7/2022, ba Q thong bio véi ong qua umg dung zalo vé
viéc bo phan kho da thanh toan cho mot goi thau ma cong ty ong da thuc hién
vao ngay 15/7/2022, va ba Q nhin tin cho 6ng v&i ndi dung yéu cau 6ng thanh
toan tién hoa hong ddi voi goi thau ma cong ty ong vira duoc thanh toan. Mirc
hoa hong 05% 1a twong ddi cao nén dng da dé nghi mirc 03% va dugc ba Q dong
y. Ong va ba Q trudc day khong c6 bat ky mau thuin ca nhan nao nén khéng co
Iy do dé 6 ong vu khéng ba Q. Ong khang dinh, trong qua trinh lam viéc vé1 ba Q,
ba Q di nhiéu lan yéu ciu 6ng chi tién hoa hong 1a c6 that. P6i v6i ¥ kién cta vu
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an, nhiing gi can cung cap cho Cong ty T2 6ng dé cung cap. Do d6, d6i voi yéu
cau khai kién cta ba H6 Ngoc Phuong Q, 6ng dé nghi Toa an giai quyét theo
quy dinh cua phép luat.

Bdn dn lao ddng so tham sé 33/2023/LD-ST ngay 15 thdang 9 nam 2023 cua
Toa an nhan ddan Qudn 7, Thanh pho Ho Chi Minh da xu:

Can ct vao Diéu 32, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39,
Diéu 266, Diéu 273 B6 luat T tung dan sy; Diéu 34, Diéu 117 B0 luat lao dong;
Nghi dinh s6 145/2020/ND-CP ngay 14/ 12/2020 quy dinh chi tiét va hudng dan
thi hanh mot sé diéu cia Bo ludt Lao dong vé diéu kién lao dong va quan hé lao
dong; Luat Phi va Lé phi; Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va 1& phi
Toa an; Luét Thi hanh 4n dan sy nim 2008 duoc sira d6i bd sung nam 2014.

Xu:
1. Vé ndi dung: Khong chap nhan toan bo yéu cau khoi kién ctia nguyén
don.

2. An phi lao dong so tham: Nguyén don ba H6 Ngoc Phuong Q khong phai
chiu &n phi.

Ngoai ra 4n so tham con tuyén vé quyén khang cao va quy dinh vé thi hanh
an cho cac bén duong su.

Ngay 29/9/2023 nguyén don ndp don khing céo toan bd ban 4n so tham
voi dé nghi Toa an cap phuc tham sua ban an so' tham, chap nhan toan bo yéu
cau khoi kién ctia nguyén don.

Tai phién toa phiic tham:

Nguoi bao vé quyén va loi ich hop phdp ciia nguyén don (nguwoi khing
cao), ludt sw Au Quang P trinh bay:

Cong ty T2 cho rang chi xtr Iy mot hanh vi vi pham ky luat lao dong cta ba
Q do 1a hanh vi ¢6 lién quan dén gia tri 05% cia mdt giao dich khong xac dinh
thong qua tin nhan Zalo va hoan toan khéng cin cir vao viéc ba Q ¢6 nhén tién i
xi dé xu 1y ky luat lao dong, Cong ty T2 chi néu 1én tai budi xir 1y ky luat lao
dong vé hanh vi nay. Can ctr ndi dung Bién ban xtr 1y ky luat lao dong thé hién
Cong ty T2 da xtr 1y ky luat lao dong dbi véi hanh vi nhan tién 1i xi cua ba Q.
Hanh vi nay d& qua han xir 1y ky luat lao dong 6 thang va da hét hiéu lyc. Cong
ty xir ly d6i voi mot hanh vi khong dugce quy dinh trong Noi quy lao dong. Cong
ty xem xét hanh vi nhan tién i xi dé tién hanh dé tién hanh xir 1y ky luat lao
dong 1a trai quy dinh vé thoi hidu va sai dbi tugng xtr 1y trén co sé cac quy dinh
tai Piéu 37, khoan 4 Diéu 44 Noi quy lao dong cua Cong ty va khoan 1 biéu
123 B§ luat lao dong 2019.

Viéc Cong ty Q1 ba Q c6 yéu cau hoa hong tir phia ddi tac 1a khong ¢6 can
ctr. Cac ndi dung tin nhan qua Zalo khong rd rang, vi bang khong thé hién day
du tin nhan giita hai bén. Noi dung “tra ng em di” khong c6 nghia 1a yéu cau hoa
héng tir bang thanh toan cho nha thau. Ong D d mdi chai, goi y khi nhan tin véi
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ba Q. Noi dung tin nhén khong xéac dinh hanh vi vi pham, day 1a nhan dinh chu
quan cua Cong ty T2. Cong ty quy chup ba Q vi pham quy dinh tai diém ¢ khoan
3 Piéu 41 Noi quy lao dong. Quy dinh ndy cua Noi quy lao dong trai véi quy
dinh cua B¢ luat lao dong, Cong ty T2 chua dang ky néi quy lao dong va chua
dugc co quan nha nudce cd thim quyén xac nhan. B luat lao dong khong ¢ quy
dinh tham 6 1a nhu thé ndo. Viéc “tham 6” dugc Cong ty dién giai, ty suy dién
nam ngoai quy dinh tai khoan 1 Diéu 125 B6 luat lao dong. Cong ty V1 nghiém
trong thu tuc xu ly ky luat lao dong, khong 1ap bién ban ddi voi hanh vi vi pham,
khong ching minh duoc 16i cua nguoi lao dong khi xtr Iy ky luat lao dong. Theo
Noi quy lao dong thi tham quyén ban hanh quyet dinh sa thai theo quy dinh phai
la Tong giam déc. Trong truong hop ndy, tham quyén xu 1y ky luat lao dong tréi
voi quy dinh tai N§i quy lao dong va Bo luat lao dong. Viée chim dut hop dong
lao dong 1a trai voi quy dinh phap luat. D& nghi Hoi dong xét xtr chap nhan
khang cdo ctia nguyén don, sira an so tham, chap nhan cac yéu cau khoi kién cua
nguyén don, budc bi don bdi thudng cho nguyén don véi tong sb tién 1a
202.165.000 ddng.

Nguoi khdng cdo, nguyén don ba Ho Ngoc Phwrong U2 dai dién trinh bay:
Nguyén don khing cédo toan bo ban an so tham sé 33/2023/LD-ST ngay
15/9/2023 véi 1y do 1a nguyén don nhan thay ban an dugc xét xir khong dung
quy dinh phap luat bdi ndi dung va thu tuc xtr 1y ky luét lao dong va sa thai hoan
toan trai quy dinh ctia phap luat. Nguyén don khong co yéu ciu hoa hong véi
6ng D. Tin nhin thé hién Bang thanh toan do nguyén don giri cho bi don vao
ngay 15 hang thang duoc thuc hién theo thong 1€ tur trudce dén nay tr nguoi phuy
trach giam sat 1a ba giri dén cac nha thau. Mot s6 ndi dung tin nhan mang tinh
chat quan hé ca nhéan giita ba véi 6ng D ma ba di trinh bay, ba khong c6 nghia
vu ching minh. Nguyén don yéu cau Tda cdp phic tham stra an so tham, chap
nhén céac yéu cau khai kién cua nguyén don,

Bi don Cong ty DI trinh bay: Tai phién toa hom nay, dai dién bi don xac
dinh viéc xu 1y ky luat lao dong bang hinh thirc sa thai d6i voi ba Phuong Q
duoc thyuc hién theo trinh ty, thu tuc dung quy dinh cia phap luat. Bi don khong
dong y voi ndi dung khang céo ctia nguyén don va trinh bay cia lut su nguyén
don. Viéc nguyén don cho rang bi don xur 1y ky luat lao dong hai hanh vi doi véi
nguyén don 1a khong dang. Bi don xac dinh chi xtr Iy dbi voi mot hanh vi. Bi
don can ctr vao cac ching cu gdm nodi dung td co ciia ong D vi bang duoc xac
1ap d6i véi tin nhan trao d6i giita 6ng D véi ba Q, ba Q khong ching minh dugce
gitta ba Q va dng D co giao dich nao khéac. Vi bang thé hién ndi dung tin nhin
gitta ba Q va 6ng D thé hién c6 da ching cr xac dinh hanh vi vi pham ba Q goi
¥ nhan tién hoa hong ddi v6i nha thiu. Tin nhan tir phia ba Q cung cap khong
thé hién ddy du nodi dung hai bén nhén tin véi nhau, ba Q da x6a bdt ndi dung tin
nhan. Vé thim quyén xur 1y ky luat lao dong c6 hai quy dinh tai Noi quy lao
dong va tai Bo luat lao dong, Cong ty cé quyén lya chon mot trong hai quy dinh
nay. Trong truong hop nay, Cong ty lua chon ap dung quy dinh tai diém i khoan
2 Piéu 69 Nghi dinh 145/ND-CP la nguoi co tham quyén giao két hop dong lao
dong 1a nguoi c6 tham quyén xu 1y ky luat lao dong, can ctr ndi dung Gidy uy
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quyen ky ngay 01/12/2022, vi¢c xu ly ky luat lao dong cua Cong ty l1a ding
tham quyén. Dé nghi Hoi dong xét xir khong chap nhan khang cdo cua nguyén
don, giit nguyén ban an so thim.
Bai dién Vién kiém sdt nhan dan Thanh pho Ho6 Chi Minh phat biéu y kién:
, V& hinh thtre: Pon khang cdo cua bi do*r} nam trong han luat dinh nén cju’cyc
chap nhan hop 1€. Viéc tuan theo phap luat to tung trong qua trinh giai quyét vu
an cua Tham phan; Hoi dong xét xu; viéc chap hanh phap luat cua nhimg nguoi
tham gia t6 tung trong giai doan xet xur phiic tham ké tir khi thu 1y vu an cho dén
trude thoi diém nghi an dung theo quy dinh ctua Bo luat Té tung dan su. Vé nodi
dung, sau khi phan tich nhiing tinh tiét co lién quan dén vu an, trén co s& Bo luat
lao dong 2019, Nghi dinh 145/ND-CP xét thdy: cap so tham xét xir khong chap
nhan cac yéu cau khot kién cua nguyén don 1a ding quy dinh. Vién kiém sat
nhan dan Thanh phé HO Chi Minh dé nghi khong chap nhan khéng cio cua
nguyén don, gilt nguyén ban an so tham.
NHAN PINH CUA TOA AN:
[1] V& b tung:
_ [1.1] Khang cdo cua nguyén don nam trong han luat dinh phu hop khoan 1
bicu 273 Bo luat t6 tung dan su ndm 2015 nén dugc chap nhan.
[1.2] Vé quan hé phap luat tranh chap va thélm quyér} giai quyét vu an: Cap
so tham can cir quy dinh tai diém a khoan 1 Di€u 32, diém ¢ khoan 1 Diéu 35,
diém a khoan 1 Dicu 39 B0 luat t6 tung dan sy xac dinh quan hé phap luat
“tranh chap vé xu ly ky luat lao dong theo hinh thire sa thai” va xac dinh vy an
thudc tham quyen giai quyét caa Toa an nhan dan Quéan 7, thanh phé HO Chi

Minh theo thdm quyén ctia Toa an theo lanh thé cin ctr noi bi don co try s 1a
ding quy dinh.

[2] Xét yéu cau khang cdo clia nguyén don, nhan thiy:

[2.1] Vé quan hé lao dong, cac bén duong sy xac nhan:

Ba H6 Ngoc Phugng Q va Cong ty Co phan T2 ¢6 quan h¢ lao dong tir ndm
2019. Bén ngay 01/03/2022 hai bén ky hop dong lao dong 06577-
ID/2022/HDLD/LTYV, loai hgp dong khong Xé}c dinhrth(‘)’i han, véi churc danh 1a
Giam sat thu mua, mirc luong la 11.500.000 dong. Bén ngay 21/05/2022 hai bén
ky phu luc Hop dong lao dong nang mirc luong tur 11.500.000 dong 1én thanh
12.133.000 dong.

Ngay 27/09/2022, Cong ty T2 6 budi lam viée tryc tiép v6i ba nhdm xac
minh su viéc ba Phugng Q nhan tién li xi tét tur doi tac.

Ngay 05/12/2022, Cong ty T2 giri thuy moi ba tham gia hop xur 1y ky luat
lao dong vao ngay 13/12/2022.

Ngay 13/12/2022, Cong ty L2 chirc cudc hop xtr Iy ky luét lao dong.

Ngay 19/12/2022, thi Cong ty T2 ra Quyét dinh s6 01/QD-TGD xu 1y ky
luat lao dong bang hinh thtrc sa thai va cham dat hop dong lao dong do c6 cac
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hanh vi vi pham ky luat lao dong: Tham 6 dudi hinh thirc yéu cau hoa hong tir
cong ty doi tac, theo quy dinh tai khoan 1 Di€u 41 ctua Noi quy Lao dong va
diém c khoan 3 DPic¢u 41 ctia Noi quy lao dong.

[2.2] Nguyén don cho rang Cong ty khong chimg minh dugc 18i cia nguoi
lao dong khi xir 1y ky luat lao dong. Trinh ty, thi tuc va thdm quyén xir Iy ky
luat lao dong khong diang quy dinh cua phap luat, Céng ty T2 la hoan toan
khong dang khi tién hanh thu thip ching ct, chimg minh 131 vi pham ctia ngudi
lao dong dan dén ra quyét dinh ky luét lao dong sa thai va don phuong cham dut
hop ddng lao dong trai phap luat.

[2.3] Cap so tham xac dinh, qua trinh thyc hién hop dong lao dong: Ngay
01/8/2019, ba H6 Ngoc Phuong Q c¢6 ky Ban cam két thuc hién dao dirc nghé
nghiép va kinh doanh; Ngay 20/12/2019, ba H6 Ngoc Phugng Q ¢6 ky Ban cam
két thuc hién “10 cam két cta nhan vién Lotte Mart Viét Nam”; Ngay
18/5/2021, ba Q da doc, hiéu va cam két tuan thu “Nam nguyén tic dao dirc kinh
doanh toan cau cta Lotte M”. Tai phién toa phiic tham, ba Q xac nhan da biét rd
cac quy dinh ctiia Noi quy lao dong. Cap so tham xac dinh nghia vu nguoi lao
dong 1a phai “Chép hanh 1énh diéu hanh san xuét — kinh doanh, ndi quy lao
dong, cac quy dinh vé an toan lao dong...” 1a diing quy dinh tai muc 3.2.2 khoan
3.2 diéu 3 ciia Hop dong lao dong.

[2.4] Vé Noi quy lao dong: Ngay 05/3/2022, Cong ty T2 ban hanh Noi quy
lao dong. Noi quy lao dong da dugc giri dén ting t6 chirc dai dién nguoi lao
dong tai co s& va thong bao dén toan bod nguoi lao dong, dong tho1 niém yet noi
dung chinh & nhiing noi can thiét tai noi lam viéc. Noi quy lao dong nay da
Cong ty T2 dang ky tai S& Lao dong Thuong binh va Xa hoi Thanh phd H ngay
14/02/2022 va da duoc S¢ Lao dong Thuong binh va Xa hoi Thanh phd H xéc
nhan tai Thong bao s6 5903/TB-SLDTBXH ngay 18/02/2022. Can ctr quy dinh
tai Diéu 121 B6 luat lao dong 2019, Noi quy lao dong nay cé hiéu luc sau 15
ngay ké tir ngay co quan nha nudc ¢6 tham quyén quy dinh tai Diéu 119 cua Bo
luat ndy nhan dugc day du ho so dang ky noi quy lao dong.

[2.5] Vé hanh vi vi pham bi xir 1y ky luat: hanh vi nay duoc quy dinh tai
diém c khoan 3 Piéu 41 ciia Noi quy lao dong c6 ndi dung nhu sau: “3. C6 hanh
vi dugc xem la tham 6 nhu: ...c. Yéu cau hién vat, qua tang, hoa hong hay chiéu
dai tir cac cong ty ddi tac, hodc yéu cau ddi tac dap tng nhiing dé nghi khac,
nhimg giao dich khong minh bach nham c6 lgi cho ca nhan dé 1a diéu kién trao
d6i cho viéc giao dich giita Cong ty va d6i tac” khong trai voi quy dinh tai Didu
118, Diéu 125 B0 luat lao dong.

[2.6] V& trinh ty, tha tuc xtr Iy ky ludt lao dong: Cap so tham cdn ct diém a
khoan 2 Diéu 70 Nghi dinh 145/2020/ND-CP ngay 14/12/2020 xac dinh Cong ty
T2 dam bao vé thoi gian thong bao vé nodi dung, thoi gian, dia diém tién hanh
cugc hop xtur Iy ky luat lao dong l1a ding quy dinh.

[2.7] Vé thém quyén xu 1y ky luat: Cap so thAm cidn cr cac tai liéu g6~m
Giay uy quyén s6 025/2022/UQ-LG-HO ngay 01/6/2022 xac dinh ba Nguyén
Ngoc V P1 dugc Tong giam doc Cong ty T2 uy quyén, dugc quyén ky thu moi
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hop xu 1y ky luat lao dong d6i v6i nguoi lao dong; Gidy uy. quyén ngay
01/12/2022 vé viéc giao két hop ddng lao dong, bén nhan uy quyén la 6ng Ma
Jung U1, dugc Téng giam dbc cong ty Gy quyén thay mit cho cac dai dién theo
phap luat tién hanh triéu tap va chu tri cac phién hop xu ly ky luat lao dong voi
ngudi lao dong, nhan vién cac cap bac; Ky cac bién ban hop, quyét dinh xtr 1y
ky luét lao dong va/hodc cac van ban can thiét lién quan dén cong viée dugc uy
quyén... Cip so thim cin c&r diém i khoan 2 Diéu 69 Nghi dinh 145/2020/ND-
CP ngay 14/12/2020 ciia Chinh phu quy dinh cu thé xac dinh Cong ty T2 dam
bao vé ngudi ¢ tham quyén xir 1y ky luat lao dong 1a diing quy dinh phap luat.

[2.8] Cap so tham nhan dinh: Thu moi hop xir Iy vi pham ky luat lao dong
ngay 05/12/2022 cta Cong ty T2 ghi r6 n6i dung cuge hop: Xet xur Iy ky luét lao
dong d6i voi “Hanh vi yéu cau hoa hong tir cong ty ddi tac” cua ong/ba: Ho
Ngoc P2 Quyén/Chuc vu: Giam sat — BP thu mua; Thanh phan tham gia phién
hop di dugc Cong ty cd phan T2 théng bao va co6 mit theo thong bao ctia Cong
ty co phan T2. Pai dién Coéng doan co s& 6ng Nguyén Ngo Anh T1 ciing da
dugc cac Uy vién ban chap hanh cong doan co s¢ Cong ty T2 iy quyén ngay
01/12/2022; Noi dung cudc hop xur 1y ky luat lao dong dugc 1ap thanh bién ban.
Ba Q khong ky vao bién ban hop xtr 1y ky luat lao dong ngay 13/12/2022 nhung
ba Q da dugc doc va ghi y kién ctia minh trong bién ban. Cap so tham xac dinh
Cong ty T2 thuc hién dung quy dinh vé tham quyén, trinh ty, thi tuc, quyét dinh
xur ly ky luat lao dong la co can cu.

[2.9] V& hanh vi vi pham ky luat lao dong duge Cong ty T2 ap dung hinh
thire ky ludt sa thai tai Quyét dinh xir Iy ky ludt lao dong s6 01/QD-TGD ngay
19/12/2022 14 do ba H6 Ngoc Phuong Q do ¢6 hanh vi vi pham ky luat lao dong
tham 6 dudi hinh thic yéu cau hoa hong tir ddi tac. Cap so thim xac dinh hanh
vi vi pham nay di duoc quy dinh tai diém ¢ khoan 3 Piéu 41 Noi quy lao dong
vé “Cac hanh vi vi pham ky lut bi xtr 1y bang hinh thtrc ky luat sa thai” khi
nguoi lao dong vi pham céc quy tic lao dong gay thiét hai nghiém trong hoic de
doa gay thiét hai nghiém trong dén tai san va loi ich cia Cong ty va xac dinh
thiét hai & day dugc xac dinh 1a uy tin, 1la danh dy cta Cong ty T2. Cac nhan
dinh cta Cap so tham tai Ban an lao dong so tham vé xac dinh hanh vi vi pham
1a ¢ can cur va ding quy dinh phap luat. Cac quan diém trinh bay cua nguyén
don do khong cung cép dugc tai liu chimg cir chimg minh va khong thuyét
phuc nén khong dugc cap so thdm chip nhan 1a phu hop.

[2.10] Hoi ddng xét xir phiic tham thay rang khang cdo cua nguyén don 1a
khong c6 can cu.

[3] Hoi dOng xét xir thong nhét v6i dé nghi cia dai dién Vién kiém sat nhan
dan Thanh ph6 H6 Chi Minh tai phién toa, khong chap nhan khang cao cua
nguyén don, gilt nguyén ban an so tham.

[4] V& an phi lao dong so tham: Cap so tham xac dinh nguyén don khong
phai chiu an phi lao dong so tham la dung quy dinh tai khoan 1 Diéu 147 B0 luat

t6 tung dan sy, diém a khoan 1 Piéu 12, khoan 1 Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016.
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[5] V& an phi lao dong phuic tham: Nguoi khang cdo khong phai chiu an
phi lao dong phuc tham theo quy dinh tai di€ém a khoan 1 Diéu 12, khoan 1 Diéu
29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016.

Vicac lé trén:
QUYET PINH:
Can cr vao khoan 1 Diéu 308 cua Bo luat td tung dan sy nam 2015;

- Khong chip nhan khang cao cua nguyén don, ba Hd Ngoc Phuong Q, giir
nguyén ban an lao dong so tham s6 33/2023/LD-ST ngay 15 thang 9 ndm 2023
cta Toa an nhan dan Quan 7, Thanh pho Ho Chi Minh.

Cian cr vao Diéu 32, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39,
Piéu 266, Piéu 273 Bo luat T6 tung dan su; Piéu 34, Piéu 117 B luat lao dong;
Nghi dinh s6 145/2020/ND-CP ngay 14/12/2020 quy dinh chi tiét va huéng dan
thi hanh mot sé diéu cia Bo luat Lao dong vé diéu kién lao dong va quan hé lao
dong; Luat Phi va L¢ phi; Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi
Toa an; Luat Thi hanh 4n dan sy ndam 2008 dugc stra d6i bo sung nam 2014.

Xu:
1. V€ ndi dung: Khong chap nhan toan bd yéu cau khoi kién cia nguyén
don.

2. An phi lao dong so tham: Nguyén don ba HO Ngoc Phuong Q khong
phéi chiu an phi.

3. An phi lao dong phuc tham ba Ho Ngoc Phugng Q khong phai chiu an
phi lao dong phiic tham do dwoc mién ndp tién an phi lao dong.

Thi hanh tai Chi cuc Thi hanh an dan sy c6 thim quyén.

Truong hgp ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi duge thi hanh an dan sw, nguoi phai thi hanh an dan sy ¢
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

4. Ban 4n phuc thim c6 hiéu luc phéap luat ké tir ngay tuyén an.
Noi nhén: TM. HOI PONG XET XU PHUC THAM

- Toa an nhén dan ti cao;
- Toa an nhan dan ce‘ip cao tai Tp.HCM; THAM PHAN CHU TQA PHIEN TOA

- Vién kiém sat nhan dan cép cao tai Tp.HCM;
- Vién kiém st nhan dan Tp.HCM;

- Toa an nhan dan Quén 7;

- Chi cyc Thi hanh 4n dan sy Quén 7;

- C4c dwong su (dé thi hanh);

- Luu hd so vu an.

Nguyén Ngoc Tai
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