TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Djc 1ap — Tw do — Hanh phic

Bén an s6: 429/2023/LD-PT
Ngay: 07/4/2023

V/v Tranh chap vé don phuong chim
dat hop dong lao dong, doi tai san.

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:
Thdam phdn — Chii toa phién toa: Ba Pham Thi Thanh Tric

Cdc Tham phdn: Ba Doén Thi Kim Thuy
Ong Nguyén Tién Diing
- Thur ky phién t0a: Ong Chu Minh Sang o
Thu ky Toa an nhan dan Thanh pho H6 Chi
Minh.

- Dai dién Vién kiém sdt nhin dan Thanh pho Hoé Chi Minh tham gia phién
toa:
Ong Nguyén B4 Liéu — Kiém sat vién.

Trong cac ngay 24 va 30 thang 3 nam 2023, ngay 07 thang 4 nam 2023,
tai try s& Toa an nhan dan Thanh phé Ho Chi Minh xét xtr phiic thAm cong khai
vu 4n lao dong thu 1y s6 19/2023/TLPT-LP ngay 24 thang 02 nim 2023, vé viéc
“Tranh chap vé don phuong cham dut hop dong lao dong, doi tai san”.

Do Ban an lao dong so tham s 80/2022/LP-ST ngay 30 thang 9 nim
2022 cta Tda 4n nhan dan Quan 12, Thanh phé HO Chi Minh bj khang céo,
khang nghi.

Theo Quyét dinh dua vy an ra xét xir phuc tham s6 989/2023/QD-PT ngay
07 thang 3 nam 2023, cac Quyét dinh tam nging phién toa phic thim sd
3900/2023/QD-PT ngay 24 thang 3 nam 2023 va sé 3909/2023/QP-PT ngay 30
thang 3 ndm 2023 ctia Toa 4n nhan dan Thanh phé HO Chi Minh, giita cac
duong su:
1. Nguyén don: Ba Pham Thi Kim T, sinh nam 1977 (c6 mat).
Dia chi: 1 C, Phudong D, Quan C, Thanh phd HS Chi Minh.
Nguoi bao vé quyén, loi ich hop phdp cho nguyén don: Luat su Bui Thi
Bich N — Van phong L1, Poan Luat su Thanh phd H.
Pia chi: E B, phuong P, thanh phd T, Thanh phd H6 Chi Minh.



2. Bi don: Cong ty C6 phan S.
Try so: 10 Toa nha A, Cong vién phan mém Q, phuong T, Quan A,
Thanh phd HS Chi Minh.
Nguoi dai dién theo uy quyén: Ong Truong Thé Tat N1, sinh nim 1989
(c6 mit) theo Gidy ty quyén s6 01/2023/UQ ngay 08/3/2023.
Pia chi lién lac: 10 Toa nha A, Cong vién phan mém Q, phuong T, Quén
A, Thanh phé H6 Chi Minh.

3. Nguoi khdng cdo: Ba Pham Thi Kim T - Nguyén don.

4. Vién kiém sat khang nghi: Vién truong Vién kiém sat nhan dan Thanh
phd H6 Chi Minh.

NOI DUNG VU AN:

Trong don khoi kién ngay 04/8/2020 va qud trinh gidi quyét vu dn, ong
Luwong Van T1 la dai dién ity quyén ciia nguyén don trinh bay:

Ba Pham Thi Kim T vao 1am viéc tai Cong ty C6 phan S (sau ddy goi tat
1a Cong ty) tir ngay 26/4/2015 theo Hop dong lao dong (sau day goi 1a HDLD)
khong xac dinh thot han s6 020515/HD-LD, chirc vu: Trg 1y Chu tich Ho1 déng
quan tri kiém Truong phong Phap ché véi mirc luong 16.000.000 dong/thang.
Ngay 01/5/2018, Cong ty ky Phu luc hop dong lao dong s6 231018/PLHP diéu
chinh mirc luong cua ba T c6 ndi dung muc luwong co ban la 15.000.000
ddng/thang, vi tri cong viéce: Tro Iy Chi tich Hoi ddng quan tri. Pay ciing 1a murc
lwong dung dé déng bao hiém xa hoi. Cac khoan phu cdp gém: Phu cép tién nha
& (néu co): 5.000.000 dong, phu cip tién xing xe (néu cd): 5.625.000 dong.
Téng cong: 25.625.000 dong/thang. Ba T da lam viéc lién tuc tai Cong ty cho
dén nay, muc luong duoc ting 1én thuc lanh 13 34.626.000 ddng (luong NET
theo hop dong lao dong) trong 06 thang cudi trude khi bi nghi viéc.

Ngay 11/3/2019, Cong ty ban hanh Quyét dinh s6 05/2019/TB-BOD
chuyén ba T tir Tro Iy Chu tich Hoi dong quan tri sang Tro Iy Tong giam dbc ké
tir ngay 08/3/2019. Cong ty don phuong bd nhiém ba T vao vi tri Tro 1y Tong
giam ddc (ban hanh Quyét dinh qua email). Ba T rat bat ngd vé quyét dinh nay.

Ngay 18/3/2019, Tong giam dbc va Trudng phong Hanh chinh nhan su
moi ba T hop va théa thuan tat ca luong, phu cap khong thay d6i. Pong thoi,
phu cap thém cho ba T 500.000 dong tién xing do thay d6i dia chi lam viéc.
Trong qua trinh 1am viéc, ba T ludn tuan thu ndi quy, hoan thanh cong vié¢c theo
yéu cau, chua timg vi pham ky luat lao dong ctia Cong ty va chua timg bi xir 1y
ky luat hay khién trach.

Ngay 27/8/2020, Cong ty B Thong bao sb 09/2020/TB-SBVN thong bao
chdm dut hop dong lao dong véi ba T tir ngay 10/10/2020 voi Iy do: Cong ty T4
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co cdu to chirc do khong thué Tong giam dbc dé diéu hanh Cong ty nira va do
anh huong cta dai dich C. Ba T khong dong ¥, c6 phan hdi qua email cac 1y do
cong ty dua ra r0 rang la hoan toan khong dung su that va vi pham phép luat boi
1& theo quy dinh ctia phap ludt va diéu 18 ciia Cong ty. Cong ty khong thé hoat
dong ma khong co6 Tong giam dbc. Mit khac trén thuc té, Cong ty di co bd
nhiém ba Ngo Tur Pong K 14 Tong Giam ddc. Piéu nay duoc Cong ty thira nhan
tai van ban tra 10i s6 10/2020/TB-SBVN ngay 31/8/2020. Ddi véi Iy do vi dai
dich Covid-19, day 1a Iy do bia dit do Cong ty tu dung 1én nhim che ddy cho
viéc cham dut hop dong lao dong trai luat. Cong ty khong bi anh hudng 16n cua
dai dich Covid-19 va chi ¢d tinh don phuong cham dit hop dong lao dong mot
minh ba T trai luat. Do ba T di dua ra dugc cac chimg ctr chtirng minh rang viéc
cham dut hop dong lao dong véi ba T 1a trai luat, Cong ty di thu hoi thong bao
nay nén ba T tiép tuc & lai lam viéc cho Cong ty theo dung hop dong lao dong.
Ngay 29/10/2020, Coéng ty da ban hanh Quyét dinh sd 58/2020/QDNV-HR
chdm dirt hop dong lao dong trai luat ddi véi ba T ké tir ngay 30/10/2020. Nhu
vy, Cong ty da vi pham hop ddng lao dong, don phuong chdm dut hop dong
lao dong trai luat, xam hai nghiém trong quyén va loi ich hop phap cta ba T.
Cong ty cling da ap dat cho ba T nghi viéc bat ngd va ciing khong to chic hop
Cong doan dé xem xét.

Ba T da khiéu nai su viéc trén dén Phong L2, Thanh phé H6 Chi Minh
nhung nhiéu 1an lién tiép Cong ty ¢ tinh khong tham du hoa giai. Nhan thiy
quyén, loi ich hop phap bi xAm pham, ba T yéu cau Toa an budc Cong ty:

1. Nhéan ba T trd lai lam viéc theo hop dong lao dong di giao két. Truong
hop Céng ty khong nhan ba T trd lai lam viéc phai boi thuong 01 thang tién
lwong cho mdi nam ba lam viéc, cu thé tur thang 4/2015 dén nay thang 4/2021 la
6 nam lam viéc, mdi nam 1a 1 thang tién luong voi so tién 34.626.000 x 6 thang
luong = 207.756.000 dong (hai tram 1& bay triéu bay trim nim muoi Sau nghin
dong).

2. Thanh toan tién luong ctia nhitng ngay khong dugc 1am viéc, tam tinh
tién luong thang 11/2020 dén hét thang 4/2021 1a: 34.626.000 x 6 thang luong =
207.756.000 dong (hai trim 1¢ bay triéu bay trim nim muoi sau nghin dong).

3. Pong tién BHXH, BHYT, BHTN tinh tir thang 11/2020 cho dén ngay
quyét dinh ctia Toa 4n c¢6 hiéu luc phap luat va chdt sb tra theo quy dinh.

4. Boi thuong do thiét hai do sa thai trai ludt theo hop dong lao dong da
giao ké véi sd tién 34.626.000 x 4 thang luong = 138.504.000 (mot trim ba
muoi tim triéu nam trim 1é bén nghin dong).

5. Boi thuong tién luong nhitng ngay khong dugce bao trude do khong
thong bao chdm dit hop ddng lao dong dung phap luat: 34.626.000 x 45 ngay =
51.939.000 ddng (nim muoi mdt triéu chin trim ba muoi chin nghin dong).



6 Boi thudng tién dién thoai cho hai thang khong dung Quyét dinh ban
hanh: 700.000 x 2 = 1.400.000 dong (mdt triéu bon tram nghin dong).

7. Thang 10/2020 14 thang cudi dugc lanh lvong, nhung Cong ty van chua
thanh toan 5 ngdy luong tir ngdy 26/10/2020 dén ngay 30/10/2020 c6 lam viéc:
34.626.000 dong / 26 ngay x 5 ngay lam viéc = 6.658.846 dong (sau tridu sau
trim nim muoi tim nghin tAm trim bon muoi sdu dong).

8. Thudng tét ciia nam 2018, 2019, 2020 khong duoc lanh, trong khi toan
Cong ty , déu dugc thuong ma ba T khong duoc thudng: 25.626.000 x 4 thang/
nam 13 102.504.000 x 3 nam = 307.512.000 ddng (ba trim 1¢ bay triéu nim trim
mudi hai nghin déng).

Ba T tam tinh tong gia tri 1a 921.525.846 dong (chin trim hai muoi mbt
triéu niam trim hai muoi 1im nghin tdm trim bon muoi sau dong) va tién co
phan ¢6 tirc.

Ngay 31/3/2022, nguoi dai dién theo y quyén cia nguyén don co thay
d6i yéu cau khoi kién va ndp don yéu cau khdi kién bd sung, budc Cong ty:

1. Tra tién luong cua nhimg ngay khong dugc lam viée, tam tinh tién
lwong tir ngay 01/11/2020 dén hét ngay 01/3/2022 1a: 34.626.000 x 17 thang
luong = 588.642.000 dong va 14i do cham tra luong theo mirc 13i suat quy dinh
tai Piéu 357, 468 B0 luat dan sy ndm 2015 1 588.642.000 x 74.722.908 dong.
Téng cong: 663.364.908 ddng (sau traim sdu muoi ba triéu ba trim sau muoi bén
nghin chin trim 1¢ tim dong).

2. Tra tién luong cua nhitng ngdy da lam viéc nhung chua duoc thanh
toan 05 ngay luong tir 26/10/2020 dén 30/10/2020 1a: 6.658.846 dong (séu tridu
sdu trim nim muoi tdm nghin tim trim bén muoi sau dong).

3. Boi thudng thiét hai 06 thang lwong do hanh vi don phuong chim dut
hop ddng trai luat theo Piéu 41 BLLD9 1a 207.756.000 dong (hai trim 1é bay
triéu bay trim nim muoi sdu nghin dong).

4. Tra tién thuong thang 13 cac ndm 2018, 2019, 2020 véi sb tién
(25.626.000 ddng x 4 thang/nam) x 3 = 307.512.000 ddng (ba tram 1é bay triéu
nam trim mudi hai nghin dong) theo Diéu 104 Bo luat Lao dong, Thong bao sd
104/2019/TB-BGD ngay 10/9/2019.

5. Tién dién thoai ctia 02 thang 8 va 9/2020 véi sb tién 700.000 dong x 2=
1.400.000 d6ng (mdt triéu bén traim nghin dong).

6. Pong tién BHXH, BHYT, BHTN cho nguyén don tam tinh tir thang

11/2020 dén thang 3/2022 1a 34.626.000 dong x 32%= 188.365.440 dong va
chét s6 tra cho nguyén don theo quy dinh.

Tong cac yéu cau bi don phai tra cho nguyén don tir muc 1 dén 5 1a
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999.711.354 d6ng (chin tram chin muoi chin triéu bay trim mudi mot nghin ba
tram ndm muoi bon dong). Pong thoi, nguyén don c¢6 ndp don xin rut lai yéu
cau chia sé hiru co tirc ciia Cong ty da néu tai don khai kién.

Tai phién toa so thim, ngudi dai dién theo ty quyén ctia nguyén don yéu
cau bo sung, cu thé:

1. Huy quyét dinh s6 58/2020/QDNV-HR Ngay 29/10/2020 va cac quyét
dinh khac, Quyét dinh s6 05/2019/TB-BOD thuyén chuyén ba T tir Tro Iy Chu
tich Hoi dong quan tri sang Tro ly Tong giam déc ké tir ngay 08/3/2019, khoi
phuc chtrc vu Tro Iy Chi tich Hoi dong quén tri - Kiém Truéng Phong phép ché.

2. Tra tién luong cua nhimg ngay khong dugc lam viée, tam tinh tién
lvong 01/11/2020 dén ngay 30/9/2022 (23 thang) 1a: 34.626.000 x 23 thang
luong = 796.398.000 dong va 13i do cham tra lwong theo muc 13i suat quy dinh
tai Picu 357, 468 Bo luat Dan su 2015 (1,66%/thang), thdi gian tam tinh tir ngay
01/11/2020  dén  ngay  30/9/2022  la 127.028944  dong.
Téng cong: 923.426.944 dong.

3. Tra tién luong cua nhitng ngdy d3 1am viéc nhung chua duoc thanh
toan 05 ngay luong tir 26/10/2020 dén 30/10/2020 véi sb tién 6.658.846 dong.

4. B6i thuong thiét hai 06 thang luong do hanh vi don phuong cham dut
hop ddng trai luat theo khoan 1, 3 Piéu 42 B lut Lao dong 2012 véi sd tién
207.756.000 dong.

5. Tra tién thuong thang 13 cac nam 2018, 2019, 2020 13 (25.626.000
dong x 3 nam = 76.878.000 dong theo Picu 103 Bo luat Lao dong 2012, Thong
bao s6 104/2019/TB-BGD ngay 10/9/2019.

6. Tién dién thoai cua 02 thang 8 va 9/2020 1a 1.200.000 dong x 2 =
2.400.000 dong.

7. Pong tien BHXH, BHYT, BHTN cho nguyén don tam tinh tr thang
11/2020 dén thang 3/2022 1a 34.626.000 dong x 32% = 188.365.440 dong va
chdt s6 tra cho nguyén don theo quy dinh.

Ngay 21/02/2022, bi don ¢6 don phan t5, yéu cau ba T tra lai cho Cong ty
50.836.200 dong 1a s tién vay va tam tng luong. Sau khi thoa thuén lai tai Toa
an, bi don yéu cau nguyén don tra lai s6 tién 50.000.000 dong (nim muoi triéu
déng). Nhung hom nay tai toa, dai dién nguyén don x4c nhan lai, sau khi da lam
viéc v6i ba T thi ba T néi ring c6 nhan nhiéu khoan tién khac nhau tir Cong ty
nén khong nhé ré6 va khong thé khéng dinh duoc hién c6 con no s tién
50.836.200 dong cta Cong ty. Vi vdy, nguyén don khong dong ¥ tra s tién nay.

Trong Pon yéu cau phan té ngay 21/02/2022 va qud trinh gidi quyét vu
an, ong Truwong Thé Tdat N1 la nguoi dai dién theo 1y quyén cua bi don trinh
bay:



Ngay 26/4/2015, ba Pham Thi Kim T (ba T) va Cong ty da ky Hop dong
lao dong khong xac dinh thoi han s6 020515/HD-LD gitr chuc vy Tro ly Chu
tich Hoi déng quan tri véi muc lwong 16.000.000 dong (mudi sdu triéu
ddng)/thang.

Ngay 01/5/2018, hai bén ky Phu luc hop ddng lao dong sé 231018/PLHD
c6 ndi dung diéu chinh muc luong cta ba T nhu sau: L co ban 13 15.000.000
ddéng (mudi lam triéu ddng). Pay ciing 1a mirc lwvong dung dé dong BHXH; cac
khoan phu cdp gom: Phu cép tién nha & (néu c6) 1a 5.000.000 dong (nidm triéu
ddng); phu cip tién xing xe (néu cé) 1a 5.625.000 dong. Tong cong: 25.625.000
ddng. Pay 13 van ban thé hién thoa thuan muic lwvong duy nhat dugc thuc hién
gitra Cong ty vaba T.

Ngay 31/01/2019 giita ba T va Cong ty c6 thoa thuan ba T chuyén sang
giit vi tri Tro Iy Tong Giam déc ké tir ngay 08/3/2019 bang Quyét dinh sd
05/2019/TB-BOD. Tong Giam ddc ciia Cong ty luc nay 1a 6ng Nguyén Hiru T2.
pé théng nhét thoa thuan vé viéc chuyén sang lam vi¢c tai vi tri mdi, ngay
18/3/2019 Céng ty da tién hanh cudc hop vé viéc bd nhiém tro 1y Tong Giam
dbc, ba T khong phan d6i ma chi mong mudn duogc phia Cong ty ting luong va
cac khoan phy cap.

Ngay 19/6/2019, Cong ty cham dit hop dong lao dong véi ong T2 do
HDPLD véi ong T2 hét han va Cong ty khong ky tiép hop dong hop tac voi ong
T2. Sau d6 Cong ty khong tuyén Tong Giam ddc nira ma hoat dong theo hinh
thire khuyét Tong Giam doc. Nhu vay, ké tir thoi diém ndy, co cu to chuc cua
Cong ty di co su thay doi, theo d6 chitc vu Tong Giam ddc bi bai bo va Chu tich
Ho6i ddng quan tri (HPQT) 1a ngudi co chirc niang diéu hanh Cong ty. Trudc
day, Tong Giam ddc diéu hanh Cong ty, bao cdo két qua cho Chu tich HPQT
sau d6 bao cao lai HDQT va HPCP Céng ty. Sau khi chtc vu Téng Giam doc
bi bii bo, Chu tich HPQT diéu hanh Coéng ty va bao cdo lai cho HPQT va
HPCP. Sau khi Tong Giam ddc nghi viéc, Cong ty c6 lién hé véi ba T dé thoa
thuan chuyén ba sang phu trach céc cong viéc khac nhung déu khong thoa thuan
dugc, mot phan do chuyén mén cia ba T khong phu hop, mot phan do vi tri cac
cong viéc khac da c6 nguoi lam, do d6 Cong ty van gitt ba T lam viéc & vi tri
Tro 1y Tong Giam déc mac du chic vu Tong Giam dbc khong con, Cong ty
cling khong thé phan cong cong viéc cho ba T. Tir thoi diém thang 6/2019 dén
nay, ba T khong nhan nhiém vu gi & Cong ty. Trong sudt thoi gian d6, Cong ty
van thanh toan day du luong va cac ché do khac cho ba T va tim kiém céc vj tri
cong viéc cho phu hop véi ba nhung van khong sap xép duoc. Trong thoi gian
nay, Phong hanh chinh nhan sy va ba T d4 nhiéu 1an 1am viéc dé dé nghi Ba T
tim kiém cong viéc & cac cong ty khac, Cong ty ludn tao diéu kién dé ba T ra di
tim kiém cong vi¢c nhung ba T khong thyc hién. Nhan théy su viéc néu tiép tuc
kéo dai s& gay lang phi nguodn lao dong, gy thiét hai cho Cong ty V phai tra
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lvong nhung khéng st dung lao dong, do d6 Cong ty quyét dinh Thong bao
cham dut hop dong lao dong véi ba T véi Iy do Cong ty thay ddi co ciu to chirc
theo quy dinh tai khoan 10 Piéu 36 BLLD 2012. Cin clr diém a khoan 2 Piéu
38 B luat Lao dong, ngay 20/8/2020, Cong ty gui Thong bao sé 09/2020/TB-
SBVN thong béo cham dut hop dong lao dong téi ba T vao ngay 10/10/2020 do
thay doi co cau to chirc. Xét rang viéc Cong ty khong thué Tong Giam ddc 1am
viéc diéu hanh, chuyén viéc diéu hanh vé phia Chu tich HPQT 1a mot thay dbi
16n trong co cdu to chic cong ty, viéc thay dbi co ciu nay dd khién Cong ty
khong thé bé tri va sir dung ba T vao vi tri cong viéc khac nén Cong ty budc
phai chdm dut hop dong lao dong véi ba T. Pén ngay 10/10/2020, ba T chinh
thire nghi viée tai Cong ty. Trudc yéu cau khoi kién cua nguyén don, Cong ty
khong dong véi tit ca cac yéu cau cia ba T, 1y do nhu sau:

1. Yéu cau tra tién luong cua nhiing ngay khong dugc 1am viéc. Cong ty
can ctr khoan 10 Diéu 36 B luat Lao dong 2012 quy dinh céc truong hop cham
dut hop ddng lao dong do thay d6i co cau to chirc, Cong ty khong thé b tri va
stt dung ba T vao vi tri cong viéc khac. Co sd dé tinh mirc luong bdi thudng
thi¢t hai ma phia nguyén don dua ra khong dang véi quy dinh phép luat. Muc
luong co ban chinh thic cudi ciing ciia ba T tai Cong ty theo hop dong lao dong
1a 15.000.000 ddng, day ciing 1a mic luong dugc hai bén thoa thuin dong Bao
hiém x4 hoi ké tir thang 11/2016 cho dén lac két thuc hop dong lao dong thang
10/2020, van dé nay duogc thé hién qua S6 Bao hiém xi hoi ma phia nguyén don
cung cp co6 thé hién trong hd so vu an. Cac khoan phu cip ngoai murc luong
chinh 15.000.000 dong chi duoc tinh khi ngudi lao dong hoan thanh cong viéc
va dugce Cong ty ddng ¥ chi tra. Ngoai ra, muc luong 15.000.000 ddng dugc hai
bén thoa thuin dong bao hiém xa hoi ké tir thang 11/2016 cho dén lac két thuc
hop dong lao dong thang 10/2020. Pong thoi, Cong ty khong dong y thanh toan
cham luong cho ba T nén khong c6 trach nhiém phai boi thuong khoan nay.

2. Yéu cau tra tién luong cta nhimg ngay da lam viéc nhung chua duoc
thanh toan 05 ngay lwong tir 26/10/2020 dén 30/10/2020 13 6.658.846 dong.
Cong ty tinh lvong hang thang tir ngay 01 cho dén ngay cudi cung cta thang dé
tra luong, lwong thang 10/2020 ctia ba T di dugc Cong ty chi tra day du vao ky
luong cuia thang 10, diéu nay duoc thé hién qua Bang sao ké phiéu luong thang
10 ma phia nguyén don da ndp co trong hd so vu an.

3. Yéu cau boi thudng thiét hai 06 thang luong do hanh vi don phuong
chdm dat hop dong trai luat. Theo Piéu 42 BLLD 2012 hay Diéu 41 BLLD
2019 khong c6 ndi dung nao quy dinh rang khi don phuwong chim diat HPLD
trai luat thi phai co trach nhiém bdi thuong cho bi don sd tién twong duong 06
thang tién lwong ca ma chi c¢6 trach nhiém chi tra thém 02 thang tién luong theo
hop ddng lao dong. Con sb 06 thang tién lvong ma phia nguyén don dua ra la
hoan toan khong c6 co sé phap 1y nén bi don khong chap nhén.



4. Yéu cau tra tién thudng thang 13 cic nam 2018, 2019, 2020 la
307.512.000 dong theo Thong bao sé 104/2019/-TB-BGP ngay 10/9/2019. Phia
nguyén don yéu cau tra tién thuong thang 13 c6 thé hiéu 1a khoan tién thudng
cudi nim ma Cong ty thudng thuong cho nhan vién, nhung cin cir dé yéu cau
khoan tién thudng nay lai 13 vin ban thong bao thuong quy theo loi nhudn cua
Cong ty, can cir nay khong lién quan va ciing khong ¢ gia tri tham chiéu dé xac
dinh khoan thudng nhu phia nguyén don dua ra. Nguyén don tu 4n dinh cho
minh con s6 duoc thuéng hang nim 1a 04 thang lwong 1a hoan toan khéng co
cin ctr. Theo hop ddng lao dong va phu luc hop dong lao dong da ky két Cong
ty chi c6 nghia vu tra lwong cho ba T véi sb tién 15.000.00 dong hang thang
(chua bao gom tat ca cac khoan phu cap) khong co bat ky thoa thuan nao lién
quan dén viéc thuong luong thang 13 cho ba T sd tién cb dinh bing 04 thang
luong. Chua ké phia nguyén don ding mot vin ban ban hanh nim 2019 dé yéu
cau cho khoan tién thuong vao nam 2018 1a vo 1y. Trong khoang thdi gian Tong
giam ddc nghi viéc (thang 06/2019) cho dén khi Céng ty chadm dut HPLD véi
ba T, ba T khong 1am bat cir cong viée gi tai Cong ty, chi co cong viéc duy nhat
1a hang ngay dén chdm cong va ra vé, dy la khoang thoi gian Cong ty tao diéu
kién cho ba T di tim kiém cong viéc méi nhung ba T khong thién chi, hop tac
kiém viéc m&i ma bay gio lai quay lai yéu cau Cong ty thanh toan luong thang
13 v6i s6 tién 307.512.000 dong thi qua vo 1y.

5. Yéu cau tra tién dién thoai cta thang 8 va 9 nam 2020. Tién dién thoai
1a khoan phuy cép tién dién thoai cin cir vao quyét dinh ctia Cong ty, khong phai
1a muc chi tra c6 dinh hang thang cua nhan vién dugc huong. Viéc ba T bi giam
tién dién thoai hang thang 1a quyén chi dong quyét dinh tir Cong ty, ndm ngoai
hop ddng lao dong.

6. Yéu cau dong tién BHXH, BHYT, BHTN cho nguyén don tam tinh tir
thang 10/2020 dén thang 3/2022 1a 188.365.440 dong. Truong hop cia ba T 13
Cong ty ap dung diéu khoan chdm dut hop dong lao dong va cho thoi viée theo
khoan 10 Piéu 36 BLLD 2012 chir khong phai don phwong cham dit hop dong
lao dong ding quy dinh cta phap luat nén khong c6 trach nhiém phai dong tién
BHXH, BHYT, BHTN theo yéu cau cta nguyén don do mdi quan hé lao dong
da cham dut.

7. D6i v6i yéu cau phan td doi sé tién 50.000.000 dong ma ba T di tam
mg chua hoan lai. Trong qua trinh 1am viéc, tir ngdy 26/4/2015 dén ngay
10/10/2020, ba T nhiéu lan tam ung tién cua Cong ty dé sir dung muc dich ca
nhan. Cy thé: Ngay 02/4/2015, ba T lap Phiéu tam ung Cong ty so tién
50.000.000 dong; ngay 12/7/2018, ba T 1ap Phiéu tam tng Cong ty sb tién
65.000.000 ddong; ngay 17/7/2018, ba T 1ap Phiéu tam tng Cong ty sb tién
68.000.000 dong. T4t ca cac phiéu tam ung, 1énh chuyén tién déu di dugc Cong
ty cung cap ban sao y giri cho Toa 4n. Sau khi nghi viéc, ba T chua thanh toan
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cac khoan tam tng nay, Cong ty da lap cac chimg tir Uy nhiém chi va chuyén
cho ba T sb tién tong cong 1a 183.000.000 dong, ba T da tién hanh hoan chi theo
hinh thirc khau trir lvong mdi thang tir thang 4/2019 dén thang 10/2020 la
132.163.800 dong, ba T con ng Cong ty 50.863.200 ddng (ndm muoi tridu tam
trdm sdu muoi ba nghin hai trim déng). Ngay 21/ 02/2022, bi don ¢6 don phan
t6 tai yéu cdu ba T tra lai cho Cong ty 50.836.200 dong sd tién vay va tam Ung.
Sau khi hai bén thoa thuan lai, bi don théng nhét chi yéu ciu nguyén don tra lai
50.000.000 ddng (ndm muoi triéu dong). Viéc chuyén tién, khau trir tién luong
hang thang cta ba T dé tra cho khoan tién tam Gmg 13 mot qua trinh lau dai, cho
dén luc ba T nghi viéc so tién ndy van chua dugc thanh toan hét. Nay ba T nghi
viéc thi phai c6 trach nhiém hoan tra lai sé tién nay cho Céng ty 1a ding theo
quy dinh phap luat.

Tai Ban an lao dong so thim s6 80/2022/LD-ST ngay 30/9/2022 ctia Toa
4an nhan dan Quan 12, Thanh phé H6 Chi Minh d& quyét dinh:

[1] Chép nhan mot phén yéu cau khéi kién cua nguyén don, ba Pham Thi
KimT:

[1.1] Chap nhan yéu cau khoi kién ctua ba Pham Thi Kim T vé viéc
“Tranh chap don phuong chdm dut hop dong lao dong trai phap luat” doi véi
Cong ty ¢6 phan S. Hay Quyét dinh sé 58/2020/QDNV-HR ngay 29/10/2020 vé
viéc chdm durt hop dong lao dong dbi voi ba T clia cong ty ¢d phan S.

[1.2] Budc Cong ty c6 phan S phai nhan ba Pham Thi Kim T trd lai 1am
viéc theo Hop dong lao dong khong xac dinh thoi han ky ngay 26/4/2015, phu
luc hop dong lao dong ngay 01/5/2018 va quyét dinh bd nhiém s 05/2019/TB-
BOD ngay 13/01/20109.

[1.3] Cong ty c6 phan S c6 nghia vu tra cho ba Pham Thi Kim T sé tién
375.000.000 dong (Ba trim bay muoi lam triéu dong). Trong d6 bao gom: Tién
lwong trong nhitng ngay khong duoc lam viéce tinh tir ngay 01/11/2020 dén ngay
xét xtr so tham, ngay 30/9/2022 (23 thang) 1a: 15.000.000 dong/ thang x 23
thang = 345.000.000 dong (Ba trim bén muoi 1am triéu dong); va bdi thudng
02 thang lwong do don phuong chidm dut hop dong lao dong trai luat la:
15.000.000 dong/thang x 2 thang = 30.000.000 dong (Ba muoi triéu dong). Tra
mot 1an ngay khi ban an c6 hiéu luc phap luat. Viéc giao nhan tién do céc bén tu
nguyén thuc hién hodc thuc hi¢n tai co quan thi hanh an dan sy c6 tham quyén.
Ké tir ngdy c6 don yéu cau thi hanh an néu ngudi phai thi hanh an chua giao tra
hét sb tién néu trén thi nguoi phai thi hanh an con phai tra 13i dbi véi sb tién
cham tra twong ung véi thoi gian cham tra. Lii suat phét sinh do cham tra tién
duoc xac dinh theo thoa thuan cia cac bén nhung khong vuot qua murc 1ai suat
dugc quy dinh tai khoan 1 Diéu 468 ctia BO luit dan sy nim 2015; néu khong cé



thoa thuan thi thuc hién theo quy dinh tai khoan 2 Piéu 468 cua B luat dan su
nam 2015.

[1.4] Budc Cong ty co phan S phai tiép tuc tra luong cho ba Pham Thj
Kim T ké tir ngay ban an c6 hiéu luc phap luat cho dén ngay nhan ba Pham Thi
Kim T tro lai 1am viéc theo murc lwong co ban 1a 15.000.000 déng (Mudi lim
triéu déng) theo Hop ddng lao dong khong xac dinh thoi han ky ngay 26/4/2015,
phu luc hop dong lao dong ngay 01/5/2018 va quyét dinh bd nhiém sb
05/2019/TB-BOD ngay 13/01/2019, trir truong hop cac bén ty nguyén co thoa
thuan khac sau thoi diém ba T trd lai lam viée ma khong trai véi quy dinh cua
phap luat lao dong hi¢n hanh.

[1.5] Budc Cong ty co phan S c6 nghia vu dong ndp bao hiém xa hoi
(gd6m bao hiém xa hoi, bao hiém y té, bao hiém that nghiép) cho ba Pham Thi
Kim T vao Quy Bao hiém xa hoi c6 tham quyén, thoi gian bat dau tir thang
11/2020 dén ngay xét xir so tham, ngay 30/9/2022, theo mirc luong 15.000.000
ddng/thang. Ba T c6 nghia vu phdi hop véi Cong ty cd phan S dé dong cac
khoan bao hiém ctia nguoi lao dong theo quy dinh cta phap luit (doanh nghiép
dong 21,5%, ngudi lao dong dong 10,5%, tong cong 32%). Cong ty cd phan S
con phai dong tién 13i phat sinh cho dén khi dong xong tién ng bao hiém xa hoi
cho ba Pham Thi Kim T theo quy dinh ciia phap luat vé Bao hiém xa hoi. Ké tur
ngay nhan ba Pham Thi Kim T tr¢ lai lam viéce, néu hai bén c6 thoa thuan thay
d6i mtrc luong theo quy dinh phap luat lao dong thi mic dong va sb tién bao
hiém xi hoi, bao hiém y té, bao hiém that nghiép ma Cong ty cd phan S phai
dong vao Quy bao hiém dugc 4p dung va tinh tir thoi diém thay d6i mirc luong
theo quy dinh ctia phap luat vé Bao hiém xa hoi, bao hiém y té, bao hiém that
nghiép.

[2] Khong chap nhan yéu cau khoi kién ctia ba Pham Thi Kim T doi Cong
ty cO phan S tra cac khoan sau:

- Yéu cau tra 1ai do cham tra luong 127.028.944 dong theo mirc luong

34.626.000 dong/ thang x 23 thang x 14i suat 1,66%/thang, thoi gian tam tinh tir
ngay 01/11/2020 dén ngay 30/9/2022;

- Yéu cau thanh toan tién lwong ctia nhimg ngay da lam viéc nhung chua
dugc thanh toan 05 ngay lwong tir 26/10/2020 dén 30/10/2020 1a: 6.658.846
ddng (Sau triéu sau trim nim muoi tdm nghin tdm trim bén muoi sau dong);

- Yéu cau tra tién thuong thang 13 nam 2018,2019,2020 14 (25.626.000
ddng x4 thang/ nim) x 3 = 307.512.000 dong (Ba trdm 1& bay triéu nim trim
mudi hai nghin déng);

- Yéu cau tra tién dién thoai ciia thang 8 va 9 nam 2020 1a 1.200.000 dong
x 2= 2.400.000 dong (Mot triéu bon trim nghin dong).
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[3] Pinh chi giai quyét yéu cau ctia ba Pham Thi Kim T d6i véi cong ty ¢o
phan S vé viéc yéu cau chia s& hitu ¢ tirc cua Cong ty co6 phan S.

[4] Chap nhan yéu ciu phan t6 cua bi don, Cong ty ¢ phan S: Budc ba
Pham Thi Kim T chiu trach nhiém tra cho Céng ty ¢4 phan S sé tién 50.000.000
déng (Nam muoi triéu déng), tra mot lan ngay khi ban an ctia Toa &n c6 hiéu luc
phap luat. Viéc giao nhan tién do cac bén tu nguyén thuc hién hoic thyc hién tai
co quan thi hanh 4n dan sy c6 thim quyén.

Ké tir ngay c6 don yéu cau thi hanh an néu ngudi phai thi hanh an chwa
giao tra hét sb tién néu trén thi nguoi phai thi hanh an con phai tra 131 dbi véi sb
tién cham tra twong Ung voi thoi gian cham tra. Lai suat phat sinh do cham tra
tién duoc xac dinh theo théa thuin cia cic bén nhung khong vuot qua muc 1ai
suat dugc quy dinh tai khoan 1 Diéu 468 cua Bo luat dan sy nam 2015; néu
khong co thoéa thuan thi thuc hién theo quy dinh tai khoan 2 Diéu 468 cua Bo
luat dan sy nam 2015.

Ngoai ra, ban 4n so thAm con tuyén vé an phi, quyén khang céo, quyén va
nghia vu cua duong su trong giai doan thi hanh an, thot han thi hanh an.

Ngay 11/10/2022, Toa an nhan dan Quan 12, Thanh phé HO Chi Minh
ban hanh Quyét dinh s6 81/2022/QD-SCBCBAST sira chita, bo sung trang 16
dong thir 8 tir trén xubng cua ban 4n so tham va Quyét dinh s6 82/2022/QD-
SCBCBAST sira chita, b sung trang 01 dong thtr 20, trang 12 dong thir 25,
trang 19 dong thir 8 va dong thir 18 tir trén xudng ctia ban an so tham.

Ngay 12/9/2022, nguyén don ba Pham Thi Kim T ndp Pon khang céo
mot phan ban 4n lao dong so thim, yéu cau Toa an cap phuc tham sira ban 4n so
tham, chdp nhan toan bd yéu cau khoi kién cua nguyén don, khong chap nhan
yéu cau phan tb cta bi don.

Ngay 28/10/2022, Vién kiém sat nhan dan Thanh phé Ho Chi Minh khang
nghi toan b Béan an lao dong so tham s 80/2022/LP-ST ngay 30/9/2022; cac
Quyét dinh sé 81/2022/QD-SCBCBAST va Quyét dinh s 82/2022/Qb-
SCBCBAST cung ngay 11/10/2022 sira chira, bd sung ban an so tham cta Toa
an nhan dan Quén 12, Thanh phd H6 Chi Minh, dé nghi Toa an cap phiic thim
huy toan bd ban an so tham va cac quyét dinh sira chira, bd sung ban an so tham
néu trén, chuyén ho so cho Tda an nhan dan Quan 12, Thanh phé HO Chi Minh
giai quyét lai theo thu tuc so tham.

Tai phién toa phuc tham, Hoi déng x¢t xur da dong vién cac duong su hoa
giai. Cac bén duong su da co thoi gian ty thuong lugng, thoa thuan giai quyét
cac nodi dung tranh chap nhung khong thanh.

Nguyén don ba Pham Thi Kim T rat mot phan yéu cau khoi kién vé viéc
hay Quyét dinh s6 05/2019/TB-BOD thuyén chuyén ba T tir Tro Iy Chu tich Hoi
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ddng quan tri sang Tro Iy Toéng giam doc ké tir ngay 08/3/2019, khoi phuc chirc
vu Tro Iy Chu tich Hoi dong quan tri - Kiém Truong Phong phép ché; tra tién
thudng nam 2020 véi sb tién 25.626.000 ddng va rat yéu cau tra s6 bao hiém x4
hoi cho nguyén don theo quy dinh; rat mot phan khang cdo vé viéc Toa an cip
so thdm chap nhan yéu ciu phan t6 cta bj don. Nguyén don dé nghi Hoi dong
xét XU sira ban an lao dong so tham theo hudng chap nhan toan bd yéu cau khaoi
kién ctia nguyén don: Hay Quyét dinh s6 58/2020/QDNV-HR ngay 29/10/2020,
nhan nguyén don trd lai lam viée; budc bi don tra tién lwong nhimg ngay khong
duoc 1am viée tir ngay 01/11/2020 dén ngay nhan tré lai 1am viéce va bdi thudng
hai thang tién lwong do don phuong chadm dut hop dong lao dong trai phap luat
theo murc lwong thuc 1anh 34.626.000 dong/thang, tra tién 13i do cham tra luong
theo quy dinh tai Diéu 357, 468 Bo luat Dan sy nam 2015 véi muc 131 suét
10%/nim; tra 05 ngay luong con thiéu (tr ngay 26/10 dén 30/10/2020) véi s6
tién 6.658.846 dong; tra tién thudong thang 13 cac nam 2018, 2019 véi sb tién
51.252.000 dong; tra tién dién thoai cua thang 8 va thang 9/2020 véi sb tién
1.400.000 dong.

Bi don Cong ty c¢6 phan S do dng Truong Thé Tat Nién dai d theo uy
quyén dong ¥ viéc nguyén don rit mot phan yéu cau khoi kién va rat mot phan
khang cdo tai phién tda phuc tham; khong dong ¥ toan b khang cao cua nguyén
don, dé nghi Hoi ddng xét xir gitr nguyén ban 4n lao dong so tham.

Nguoi bao vé quyén, loi ich hop phap cua nguyén don - Luat su Bui Thi
Bich N trinh bay: Cian cir Hop dong lao dong sd 020515/2015/HP-LP ngay
26/4/2015, Phu lyc hop dong lao dong s6 230118/PLHD ngay 01/5/2018, Piéu
90 Bo luat Lao dong nam 2012, khoan 26 Diéu 1 Théng tu 06/2021/TT-
BLDTBXH ngay 07/7/2021, T3 x&c nhan thu nhap cac nam 2018, 2019, 2020
cia ba T do Cong ty B da co6 co sé xac dinh mirc Iwong thoa thuan gitra ba T va
Cong ty gom luong dong bao hiém xa hoi va cac khoan phu cép lwong khong
phai déng bao hiém x3 hoi bat budc, 1a cac khoan phu cip lwong duge tra cho
nguoi lao dong theo nang lyc lam viéc cua nguoi lao dong da dugc hai bén thdéa
thuan nén ba T yéu cau Cong ty phai tra mirc lvong 34.626.000 ddng/thang x 23
thang = 796.398.000 dong 13 phu hop. Viéc Cong ty cham tra lwong cho ba T 1a
vi pham Diéu 96 Bo luat Lao dong nam 2012 nén phai chiu 1ai suét cham tra
theo quy dinh tai Piéu 357, 468 BO luat Dan sy nam 2015 v&i sd tién
796.398.000 dong x 10%/nam = 79.639.800 dong. Ngoai ra, Cong ty chua thanh
toan 05 ngay luong tir ngdy 16 dén ngay 30/10/2020 véi sb tién 6.658.846 dong.
Nhén thay cac nam 2018, 2019 ba T di hoan thanh tot nhiém vu nén Cong ty
phai cé nghia vu tra tién thudng cho ba T véi sb tién 25.626.000 dong x 2 thang
= 51.252.000 d6ng theo quy dinh tai Biéu 103 B luit Lao dong nam 2012. Can
ctr Quyét dinh sb 09/2015/TB-BOD, Quyét dinh 20/2016/QD-BGD ngay
01/6/2016, Quyét dinh 01/2018/TB_BGD ngay 05/02/2018, ¢6 co so budc Cong
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ty phai tra phu cip tién dién thoai thang 8 va thang 9/2020 cho ba T véi sb tién
1.400.000 ddng. Tir nhitng phan tich trén, ngudi bao vé quyeén, loi ich hop phap
ctia nguyén don dé nghi Hoi dong xét xir bude Cong ty phai tra cho ba T mot 1an
téng s6 tién 1.004.600.646 ddong ngay khi ban an c6 hiéu luc phap lut va tuyén
thoi gian bugc Cong ty phai nhan ba T trd lai lam vige.

Kiém sat vién - Vién kiém sat nhan dan H6 Chi Minh phat biéu ¥ kién vé
viéc tuan tha phap luat trong qua trinh giai quyét vu an & giai doan phac tham:

Toa 4n nhan dan Thanh phé H6 Chi Minh thu 1y vu 4n dang tham quyén.
Tham phan d3 chip hanh ding cac quy dinh cta Bo luat t6 tung dan su trong
qua trinh giai quyét vu an: Co thong béo bang van ban cho cac duong su va
Vién kiém sat cung cép vé viéc thu 1y vu an, quyét dinh xét xr cung hd so vu an
chuyén Vién kiém sat nghién ctru dung thdi han quy dinh tai Piéu 292 B luat
T tung dan sy nam 2015. Tai phién toa, Hoi déng xét xu, Thu ky Toa an da
thuc hién ding trinh tyu, thi tuc theo quy dinh cta phap luat; ngudi tham gia t6
tung dd thuc hién day du quyén va nghia vu té tung theo quy dinh cua Bo luat
Té tung dan sy nam 2015.

Can ctr nhiing tai liéu, chtimg ctr ¢6 trong ho so vu an va 10i trinh bay ciia
cac duong su, két qua tranh ludn tai phién toa, Vién kiém sat nhan dan Thanh
phé H6 Chi Minh giit nguyén Quyét dinh khang nghi phuc tham sd
5353/QDKNPT-VKS-LD ngay 28/10/2022. Xét thay, Toa an cap so thim di vi
pham nghiém trong thu tuc t6 tung khi ban hanh cac Quyét dinh sira chita, bo
sung s6 81/2022/QD-SCBCBAST va Quyét dinh s6 82/2022/QD-SCBCBAST
cung ngay 11/10/2022 sau khi ban hanh Ban 4n lao dong so tham sd
80/2022/LD-ST ngay 30/9/2022, lam thay doi ndi dung cta ban an. Ngoai ra,
ban an so tham va cac quyét dinh stra chita, bo sung ctia Toa an cip so tham con
c¢6 nhiéu vi pham vé t6 tung va ndi dung 13n hinh thirc. Can ct khoan 3 Diéu 308
ctia BO luat TH tung dan sy nam 2015, Vién kiém sat nhan dan Thanh phé Ho
Chi Minh dé nghi Hoi déng x¢&t xur chép nhan toan bo khang nghi ctia Vién kiém
sat nhan dan Thanh phé HO Chi Minh, hily toan bd Ban an lao dong so tham sb
80/2022/LD-ST ngay 30/9/2022 va cac Quyét dinh sta chita, bd sung sd
81/2022/QD-SCBCBAST va s6 82/2022/QD-SCBCBAST cung ngay
11/10/2022 cta Toa an nhan dan Quén 12, Thanh phé HO Chi Minh, chuyén ho
so cho Toa an nhan dan Quan 12, Thanh phd H6 Chi Minh giai quyét lai theo
thu tuc so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u co trong hd so vu an dugc tham tra tai
phién toa, két qua tranh tung tai phién toa va két luan cua dai dién Vién kiém sat
nhan dan Thanh phd H6 Chi Minh vé viéc chap hanh phap luat té tung va noi
dung cua vu an, Hoi déng xét xur nhan dinh:
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[1] Vé thu tuc t6 tung:

[1.1] Pon khang cdo cua nguyén don ndp ngay 12/9/2022 va Quyét dinh
khang nghi phuc tham sé 5353/QDKNPT-VKS-LD ngay 28/10/2022 cua Vién
kiém sat nhan dan Thanh phé H6 Chi Minh thuc hién trong thoi han luat dinh
nén duoc Tda an cap phic tham chip nhén.

[1.2] Viéc xac dinh thdm quyén, quan hé phap luét tranh chap vu an cua
Tda an cap so tham phu hop véi quy dinh tai khoan 1 Piéu 32, diém c khoan 1
Piéu 35, diém a khoan 1 Diéu 39 cua Bo luat T6 tung dan sy 2015 nén duoc Toa
an cap phuc thAm chap nhan.

[2] Xét khang nghi cua Vién kiém sat nhan dan Thanh phd H6 Chi Minh:

[2.1] Ngay 30/9/2022, Hoi dong xét xtr so tham di thao luan, thong nhat
ban hanh Bén an lao dong so tham s6 80/2022/LD-ST. Pén ngay 11/10/2022,
Tham phan duoc phan cong giai quyét vu an ban hanh cac Quyét dinh sira chira,
bo sung ban an sé 81/2022/QD-SCBCBAST va 82/2022/QD-SCBCBAST sua
chita, b6 sung phan nhan dinh va quyét dinh ctia ban an so tham. Xét thay, cac
quyét dinh stra chira, b6 sung ban an néu trén khong thudc “trudng hop phat hién
161 r6 rang vé chinh ta, vé s6 liéu do nham 14n hoic tinh todn sai” va Tham phén
duogc phan cong giai quyét vu an khong dugc nhan danh ca nhan thuc hién sua
chita, bd sung ban 4n ma phai phdi hop véi cac Hoi tham nhan dan 1a thanh vién
Hoi dong xét xir da tuyén ban an ra quyét dinh stra chita bd sung, ban an. Mit
khac, Bién ban nghi an ngay 30/9/2022 khong thé hién noi dung: “Dinh chi giai
quyét yéu cau ctia ba Pham Thi Kim T ddi v6i Cong ty cd phan S d6i véi yéu
cau boi thuong tién luong cho nhitng ngdy khong dugc bao trudec do khong
thong bao chdm dut hop dong lao dong ding luat: 34.626.000 x 45 ngay =
51.939.000 d6ng” va di duoc cac thanh vién Hoi dong xét xir so tham biéu
quyét thong qua la vi pham Diéu 268 cua Bo luat T tung dan su 2015.

[2.2] Trong qua trinh giai quyét vu an, nguyén don c6 yéu cau khoi kién
budc bi don chdt s6 bao hiém va tra s6 cho nguyén don; hity cac quyét dinh khac
cua bi don. Tuy nhién, Toa an cép so thAm chua nhan dinh, xem xét yéu cau
chét s6 bao hiém va tra s6 cho nguyén don, chua lam 13 cac yéu cau huy cac
quyét dinh khac cta bi don 13 nhitng quyét dinh nao, 1am co s¢ danh gia ching
clr va tuyén xtr chap nhan hodc khong chp nhan cic yéu cau khéi kién nay cta
nguyén don la co thiéu sot, vi pham Diéu 5 cta Bo luat T6 tung dan sy 2015.

[2.3] Pbi v6i phan khang nghi ctia Vién kiém sat nhan dan Thanh phd Ho
Chi Minh v& noi dung vu an:

[2.3.1] Tai trang s6 2 cia Quyét dinh stra chita, b6 sung ban an s
82/2022/QD-SCBSBAST ngay 11/10/2022, Tham phan d sira trang 19 dong 18
tir trén xudng ddi v6i ndi dung “Pinh chi giai quyét yéu cau ctia ba Pham Thi
Kim T d6i voi Cong ty c6 phan S...” 1a ¢6 sy nham 1an, lam thay d6i noi dung
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phan quyét dinh ctia ban 4n nén c6 co sé chap nhan phan khang nghi nay cua
Vién kiém sat nhan dan Thanh phé H6 Chi Minh.

[2.3.2] Tai muc [3.3.6] trang s6 12 cta ban an so tham, Hoi dong xét xtr
so thAm di nhan dinh “Do nguyén don yéu cAu bi don nhan tré lai lam viée va
c6 can cir chap nhan nén Hoi ddng xét xtr khong xét dén diéu kién vé thoi han
bao trude khi bi don don phuong cham dut hop dong lao dong véi nguyén don
theo quy dinh”. Tai phién toa so tham, nguyén don da rat yéu cau khdi kién
budc bi don bdi thuong sb tién 51.939.000 dong do vi pham thdi gian béo trude,
do do Hoi déng xét x1r so thAm can nhan dinh viéc tu nguyén rut yéu cau khéi
kién nay cta nguyén don, lam co sd xem xét, quyét dinh dinh chi giai quyét dbi
v6i phan yéu cau khai kién da rat. Tai Quyét dinh sira chita, bo sung ban 4n sb
82/2022/QD-SCBSBAST ngay 11/10/2022, Thiam phan di bd sung phan dinh
chi d6i v&i yéu cau nay nhung van giit nguyén phan nhan dinh nay 1a khong phu
hop quy dinh khoan 5 Diéu 45 Bo luat Lao dong nim 2012 nén c6 co sd chap
nhan phan khang nghi nay cia Vién kiém st nhan dan Thanh phd Ho Chi Minh.

[2.3.3] Tai muc [3.4.1] trang s6 13 dong th 2 tir trén xudng cta ban an so
tham, Hoi dong xét xir so tham da nhan dinh “Pay 14 van ban duy nhat, cudi
cuing thé hién thoa thuan murc luong ctia ba T, truong hop néu khi nguoi st dung
lao dong khi don phuong cham dit hop ddng trai phap luat thi ngudi lao dong
chi ¢6 trach nhiém boi thuong theo mirc lvong theo hop dong lao dong quy dinh
tai khoan 1 Diéu 42 Bo luit lao dong”. Xét thidy Hoi dong xét xtr so thim nhan
dinh nguoi lao déng co trach nhiém bdi thuong khi ngudi str dung lao dong don
phuong cham dit hop dong lao dong trai phap luat 1a khong phu hop quy dinh
tai biéu 42 B6 luat Lao dong ndm 2012 nén c6 co s& chép nhan phﬁn khang
nghi ndy cta Vién kiém sat nhan dan Thanh phé H5 Chi Minh.

[2.3.4] Pbi voi khang nghi vé an phi so tham nguyén don phai chiu. Xét
thay trong thoi gian 1am viéc, nguyén don 1a ngudi lao dong cua bi don, ¢o thuc
hién tam Ung tién lvong nhiéu lan dé sir dung muc dich ca nhan. Toa an cép SO
tham chap nhan yéu ciu phan t6 cta bi don, budc nguyén don phai tra cho bi
don sd tién da tam Gng 50.000.000 dong con thiéu va phai chiu an phi lao dong
so tham 1.500.000 dong 1a phu hop v&i quy dinh khoan 1 Piéu 147 Bo luat To
tung dan su nén khong c6 co so chap nhan phan khang nghi nay cta Vién kiém
sat nhan dan Thanh phd H6 Chi Minh.

[2.3.5] Tai dong thir 17 va 18 trang s6 18 tir trén xudng cua ban an so
tham c6 sy sai s6t do danh may s tién ghi bang chir 2.400.000 dong nén Toa an
cap so tham rut kinh nghiém.

[2.4] Ttr nhitng nhan dinh trén, Hoi dong xét xtr xét thay Toa an cép so
tham d3 vi pham nghiém trong thi tuc t6 tung ma Toa 4n cip phuc thim khong
thé khic phuc duogc nén c¢6 co s chap nhan mot phan khang nghi ciia Vién kiém
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sat nhan dan Thanh phé H6 Chi Minh, hily toan bo Ban an lao dong so tham sb
80/2022/LD-ST ngay 30/9/2022 va cic Quyét dinh sta chita, bd sung sd
81/2022/QD-SCBCBAST va Quyét dinh sira chita, bo sung sb 82/2022/QD-
SCBCBAST cung ngay 11/10/2022 cta Toa 4n nhan dan Quén 12, Thanh ph
Hb Chi Minh, chuyén toan bo hd so cho Toa an nhan dan Quan 12, Thanh phd
Ho6 Chi Minh giai quyét lai theo thu tuc so tham.

[3] Pbi v6i khang céo cia nguyén don dé nghi Hoi ddng xét xir chap nhan
toan bo yéu cau khoi kién cua nguyén don. Nhu nhéan dinh tai phﬁn trén cua ban
an, HoO1 dé)ng x¢t xur huy toan bd ban an so tham va céc quyét dinh stra chita, bd
sung ban 4n so thAm nén khong xem xét cac yéu cau khang céo cta nguyén don
va dé nghi ciia ngudi bao vé quyén, loi ich hop phap cho nguyén don vé noi
dung vu an. Khi thuy 1y lai vu &n, Toa an cép so thAm can x4c dinh lai céc yéu
cau khoi kién ciia nguyén don, 1am co s giai quyét vu an ding quy dinh cia
phap luat.

[4] An phi lao dong so tham s& duoc xac dinh lai khi giai quyét vu an
theo thu tuc so tham.

[5] An phi lao dong phic tham: Nguyén don khong phai chiu an phi lao
dong phuc tham theo quy dinh tai khoan 2 Piéu 29 Nghi quyét sb
326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi, 1€ phi Toa an,
hoan tra cho nguyén don toan bo so tién tam (mg 4n phi phic tham da ndp. Bi
don khong phai chiu an phi lao dong phuc tham.

Vi cac lé trén,

QUYET PINH:

Can ct khoan 1 Diéu 32, khoan 1 Diéu 148, Diéu 293, khoan 2 Diéu 296,
Piéu 5, Piéu 268, khoan 3 Piéu 308 va Piéu 310 ctia Bo luat TH tung dan su
nam 2015;

Ap dung Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 caa Uy
ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, nop, quan 1y va
st dung &n phi va 1€ phi Toa an,

Tuyén xu:

1. Chép nhan mot phr:fm khang nghi cua Vién kiém sat nhan dan Thanh
phé H6 Chi Minh. Huay toan bo Béan an lao dong so tham sé 80/2022/LD-ST
ngay 30/9/2022 va cac Quyét dinh sira chita, bd sung sé 81/2022/Qb-
SCBCBAST va Quyét dinh sira chita, bd sung s6 82/2022/QD-SCBCBAST
cung ngay 11/10/2022 ctia Toa 4n nhan dan Quén 12, Thanh phd H6 Chi Minh,
chuyén hd so cho Toa an nhan dan Quén 12, Thanh phé Ho Chi Minh giai quyét
lai theo thi tuc so tham.
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2. An phi lao dong so tham: S& duogc Toa an cép so thAm xac dinh lai khi
giai quyét lai vu an theo thu tuc so tham.

3. An phi lao dong phtic thim:

3.1. Nguyén don ba Pham Thi Kim T khong phai chiu an phi lao dong
phuc tham, dugc nhdn lai toan bd sb tién tam tmg an phi phuc tham 300.000
déng di ndp theo Bién lai thu tam ung 4an phi, 1& phi Toa an sb
AA/2022/0004594 ngay 11/10/2022 ctia Chi cyc Thi hanh &an dan sy Quéan 12,
Thanh ph H6 Chi Minh.

3.2. Bi don C6ng ty C6 phan S khong phai chiu 4n phi lao dong phuc
tham.

4. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

5. Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh &n dan su, ngudi phai thi hanh &an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Piéu
9 Luat Thi hanh 4n dan sy; thoti hiéu thi hanh 4n dugc thyc hién theo quy dinh
tai Diéu 30 Luat Thi hanh an dan su.

Noi nhén: , TM. HQI PONG XET XU PHUC

- Toa an nhan dan tQi cao; i THAM

- Toa 4n nhan dan cap cao tai TP.HO6 Chi Minh; = ‘ ” A a

- Vién kiém sat nhan dan céip cao tai TP.HO Chi THAM PHAN CHU TQA PHIEN TOA
Minh;

- Vién kiém sat nhan dan Thanh phé Ho Chi Minh;

- Toa an nhan dan Quan 12;

- Chi cuc Thi hanh 4n dan su Quan 12;

- Buong su;

- Luu (T18). Pham Thi Thanh Truc
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