TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi Déc 1ap — Tu do — Hanh phiic
MINH

Ban 4n s6: 589/2023/LD-PT
Ngay: 22 - 5 - 2023
V/v Tranh chép vé don phuong
cham dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom cé:
Tham phén - Chii toa phién toa: Ba Phan Thij Ut
Cdc Tham phdn: Ong Nguyén Ngoc Tai
Ong Nguyén Tién Diing
- Thw ky phién toa: Ba Lam Hy Ngoc - Thu ky Toa an nhan dan Thanh
phd HO Chi Minh.
- Pai dién Vién kiém sdt nhan din Thanh phé Ho Chi Minh: Ong Huynh
Thanh Hai- Kiém sat vién tham gia phién toa.

Trong cac ngay 25 thang 4 va ngay 22 thang 5 ndm 2023 tai tru s& Toa an
nhan dan Thanh phé HO Chi Minh, s A N, phuong B, Quan A, Thanh phé Ho
Chi Minh di xét xir phiic thAm cong khai vu an lao dong thu 1y sb
16/2023/TLPT-LD ngay 16 thang 02 nam 2023, vé viéc: “Tranh chap don
phuong chdm dut hop ddng lao dong”.

Do béan 4n lao dong so tham sb 31/2022/LD-ST ngay 28 thang 9 nim 2022
ctia Toa an nhan dian Quan 7, Thanh phé H6 Chi Minh bi khang cdo.

Theo Quyét dinh dua vu an ra xét xtr phiic thAm s6 1623/2023/QDPT-LD
ngay 12/4/2023 va Quyét dinh tam ngung phién toa phuc thim sé 5459/2023
ngay 25/4/2023, giira cac duong su:

Nguyén don: Ong Luu Pinh P, sinh nim 1974; Cu tra tai: 2 Puong sb I,
khu phé E, phuong H, thanh phd T, Thanh phé H6 Chi Minh.

Nguoi dai dién theo iy quyén: Ong Nguyén Nhat T, sinh nam 1971; Cu tru
tai: C P, Phuong A, quan B, Thanh phé H6 Chi Minh (Theo Gidy uy quyén sb
cong chimg 003731 ngay 05 thang 4 nim 2021 tai Van phong C, Thanh phd Ho
Chi Minh) (c6 mat).

- Bi don: Cong ty c6 phan Q
Tru s6 cii: 109 N, phudng T, Quan G, Thanh phé H6 Chi Minh.



Tru sé& méi: 140 duong s6 A, khu dan cu H, phuong T, Quan G, Thanh phé
H6 Chi Minh.

Nguoi dai dién theo ty quyén: Ong Dwong Truwong A, sinh nim 1983; Cu
tru tai: A duong s6 A, khu dan cu H, phuong T, Quan G, Thanh phé HO Chi
Minh (Theo Gidy ty quyén s6 42/GUQ-HN/2023 ngay 01/3/2023 ciia Cong ty cb
phan Q) (c6 mit).

Nguoi khang cdo: Nguyén don 1a 6ng Luu Dinh P va bj don Céng ty cb
phan Q.
NOI DUNG VU AN:

Nguyén don éng Luwu Pinh P c6 ngwoi dai dién theo iy quyén la ong
Nguyén Nhdt T trinh bay:

Ong Luu Binh P vao lam viéc tai Cong ty cd phan Q (Sau day goi tat la:
Cong ty) tir ngay 18/12/2017, sau khi trai qua ky phong van tuyén dung va déanh
gia thir viéc, cong viéc cu thé 13 quan 1y ban hang phu trach khu vuc M (ASM).
Cac muc thu nhap trong thang 1a: 33.000.000 dong va phu cép trach nhiém
5.000.000 dong/thang ap dung tir ngay 01/03/2019, tir ngay 01/11/2019 la
43.000.000 dong/thang va phu cdp cong tac 10.000.000 dong/thang, tir ngay
01/3/2020 13 30.000.000 déng/thang va thuong doanh s 3%.

Trong qué trinh 1am viéc, 6ng P ludn nd lyc hoan thanh tét trach nhiém dugc
giao, dong gop tich cuc vao viéc quan ly, kinh doanh va thanh qua chung cua
toan Cong ty, chua tung vi pham ndi quy hay ky luat lao dong va luén dugc Cong
ty danh gia hoan thanh tt cong tac duoc giao, ¢ tén trong danh sach nhan vién
Cong ty hang nam tham du céc su kién 16n nhu tiéc tat nién, cac chuyén tham
quan nghi mat, danh sach danh gia — giao chi ti€u thang/quy/nam, danh giad KPI
hoan thanh trach nhi€m... Vi chttc danh cong viéc 1a quan 1y bd phan ban hang
cac tinh Mién Tay nén 6ng P lam viéc tai nha, dia chi: E KDC H, xa T, huyén L,
tinh Vinh Long. Moi thong tin lién lac, trao ddi cong tac gitta Cong ty va éng P
déu thong bao qua Email ndi bo “phuc.luu@songyen.com” va chuyén luong hang
thang qua tai khoan ngan hang. Khi can thiét hoic theo yéu cau ciua Cong ty thi
6ng P s& vé tai tru s& Cong ty dia chi: S6 A dudong N, KDC H, phuong T, Quan
G, Thanh phé HO Chi Minh dé bao cao cong tac hay sinh hoat, hoi hop. C)ng P
nhiéu 1an d& nghi nhung Cong ty khong giao két hop dong lao dong va khong
tham gia cac ché do vé bao hiém x3 hoi, bao hiém y t& va bao hiém that nghiép
cho 6ng P.

Ngay 31/7/2020, thong qua hé théng email ndi bo ong P biét duoc Cong ty
thong béo 6ng P s& lam viéc hét ngay 31/7/2020 va sau d6 nghi viéc vi 1y do ca
nhan. Thong bao ndy Cong ty khong truc tiép goi cho 6ng P. Khong dong ¥ nén
ngay trong ngay 31/7/2020 6ng P di goi email phan hoi ¥ kién vé Cong ty, thong
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b4o van 1am viéc binh thudng, khong co don xin nghi viéc, khong dong ¥ nghi
viéc va yéu cau cung cip hop dong lao dong nhung Cong ty khong giai quyét.
Sau ngay 31/7/2020, Cong ty khéng cho 6ng P lam viéc nita, khoa email nham v
hiéu hoa cong tac, budc ong P vé tru sé Cong ty dé viét don xin nghi viéc.

Ong P quay vé tru sd Cong ty T1 khong dong ¥ nghi viéc, khong co 1y do ca
nhan dé xin nghi viéc, khong viét don xin nghi viéc. Cong ty khong chap nhan
giai quyét bat cir ¥ kién nao ciia ong P. Sau d6, ong P di gdi nhidu email dé yéu
cau lam 6 viéc Cong ty cho 6ng P nghi viéc trai luat, giai quyét quyén loi vé tién
lwong, cac chi phi da tam chi, tién doanh s, cac ché d¢..., cung cap hop dong lao
dong. Ngay 22/8/2020, Cong ty gti thu mdi ong P dén dé ling nghe cac nguyén
vong, tAm tu nhung ciling chi ghi nhan khong giai quyét cu thé.

Thoi gian ong P 1am viéc tir ngay 18/12/2017 dén ngay 31/7/2020 13 02 nim
07 thang 12 ngay nhung Cong ty chi tra luong, khong ky hop dong lao dong,
khong tham gia cac ché do theo quy dinh, khi cho nghi viéc Cong ty khong thong
bao trudc, khong ban hanh quyét dinh cho thoi viée, 1y do thong bao nghi viée
khong dung. Vi vay, 6ng P khai kién yéu cau Toa an giai quyét:

1. Tuyén Cong ty budc éng P nghi viéc 1a don phuong cham dit hop dong
lao dong trai phap luat, buoc Cong ty nhan 6ng P tr¢ lai 1am viéc theo vi tri cong
viéc: Quan ly ban hang kénh GT — Phu trach khu vuc Mé Koéng véi muc luong co
ban: 30.000.000 dong/thang va phu cap trach nhiém 5.000.000 ddong/thang,
thudng doanh sé va ky hop dong lao dong khong xac dinh thoi han voi ong P.

2. Thanh toan tién luong trong thdi gian tir thang 6/2020 cho dén thang
4/2021 (tam tinh): 35.624.000 dong x 11 thang = 387.904.000 dong.

3. Boi thuong 02 thang tién luong vi don phuong cham dut hop dong lao
dong trai phap luat: 35.624.000 dong x 2 thang = 70.528.000 dong.

4. Bdi thudong 45 ngay luong do vi pham thoi gian bao trude: 35.264.000
dong x 1,5 thang = 52.896.000 dong.

Téng s6 tién yéu cau thanh toan: 387.904.000 dong + 70.528.000 dong +
52.896.000 dong = 511.328.000 dong. Tra mdt lan ngay sau khi ban an c6 hiéu
luc.

Tai phién toa so thAm nguoi dai dién nguyén don trinh bay: Cong ty mdi 6ng
P dén phong véan tuyén dung vi tri Quan 1y ban hang kénh GT - Phuy trach khu vyc
M, sau phong van giri email thong bao ong P tring tuyén, bat dau lam viéc tir
ngay 18/12/2017, yéu cau khi dén nhan viéc nop bd ho so xin viée gém: Pon xin
viéc, so yéu 1y lich, ban sao ching minh nhan dan. Cong ty 4p dung ché do thir
viéc 02 thang tir ngay 18/12/2017 dén ngay 18/02/2018, tra luong, phu cép trach
nhiém, cac ché do theo quy ché noi bd cuia Cong ty, nhung khong ky hop dong



lao dong, dén ngay 31/7/2020 cho 6ng P nghi viéc trai phap luat, vi vay ong P
yéu cau:

1. Cong nhan quan hé gitta 6ng P va Cong ty 1a quan h¢ lao dong. Tuyén
Cong ty budc 6ng P nghi viéc 12 don phuwong chdm dit hop dong lao dong trai
phap luat nén budc Cong ty phai c6 trach nhiém nhan 6ng P tré lai lam viéc theo
vi tri cong viéc: Quan ly ban hang kénh GT - Phy trach khu vuc Mé Kong va ky
hop dong lao dong khong xac dinh thoi han voi ong P véi mirc luong co ban:
30.000.000 dong/thang, thuéng doanh sd 3% va cac ché do khac theo quy ché
Cong ty; tham gia bao hiém xa hoi, bao hiém y té, bao hiém that nghiép theo quy
dinh cua phap luat.

2. Thanh toan tién luong trong thoi gian khong dugc lam viéc tir thang
8/2020 dén thang 9/2022 1a 26 thang theo mirc lwong 30.000.000 ddng/thang:
30.000.000 dong x 26 thang = 780.000.000 ddng.

3. Boi thuong 02 thang tién lwong vi don phuong chdm dut hop dong lao
dong trai phap luat: 30.000.000 dong x 2 thang = 60.000.000 dong.

4. Bdi thudng 45 ngay luong do vi pham thoi gian bao trude: 30.000.000
dong x 1,5 thang = 45.000.000 dong.

Téng cong: 885.000.000 dong. Tra mot 1an ngay sau khi ban an c¢o hiéu luc.

Bi don Cong ty cé phin Q cé ngwoi dai dién theo iy quyén la éng Dwong
Truong A trinh bay:

Cong ty xac nhan 6ng Luu DPinh P c6 lam viéc tai Cong ty véi vi tri Quan ly
ban hang kénh GT - Phu trach thi truong Mé Kong, c6 thoi gian 1am viée, thoi
gian thir viéc va cach thtc thong tin lién lac, trao doi cong viéc gitra Cong ty va
6ng P déu thong bao qua Email ndi bo phuc.luu@songyen.comnhu nguyén don
trinh bay.

Tuy nhién, mbi quan hé giita ong P va Cong ty chi 1a quan hé cong tac hai
bén, khong phai quan hé lao dong. Cong viéc cta ong P 1a phét trién thi truong
tim nha phan phdi cho Cong ty va xem xét b sung nhan vién bang cach dé xuat
nguoi dé Cong ty quyét dinh tuyén dung. Cong ty khong cham cong ngay gio 1am
viéc cia 6ng P, Cong ty chi giao chi tiéu doanh sb, 6ng P dam bao du chi tiéu
doanh s6 mang vé cho Cong ty, hang thang Cong ty tra tién chi phi giao dich
trong cong viéc cho 6ng P, khong phai chi tra tién luong cho ngudi lao dong theo
hop dong lao dong. Ngay tir khi bat dau cong viéc, gitta Cong ty va éng P da c6
thoa thuan miéng chi 1a cong tac, khong ky hop dong lao dong, viéc Cong ty chi
tra tién hang thang cho ong P ghi tién luong 13 lwong cong tac, do 13 quan hé
cong tac nén khong c6 ché do bao hiém xa hoi, trén cac phiéu lwong hang thang
ctia 6ng P thé hién khong trir tién bao hiém xa hoi, khong trir bat ky mot khoan
tién nao cua ong P. Mit khac, Muc 3 Diéu 6 Quy ché tuyén dung lao dong cia
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Cong ty c6 quy dinh dé ky hop ddng lao dong, sau khi hét thoi gian thur viéc,
ngudi thir viée phai duoc quan 1y truc tiép dénh gia trén phiéu danh gia thir viéc,
ngudi thir viéc phai thé hién ¥ chi mudn tiép tuc cong viée, dé nghi ky hop dong
ghi trén phan "2. Y kién, dé xudt nguyén vong véi Cong ty" va duoc xac nhan cia
quan 1y truc tiép. Trong phiéu danh gia thir viéc gri cho Cong ty, dng P khong dé
nghi ky hop dong, vi 6ng P chi 1 cong tac. Trong thoi gian cong tac voi Cong ty
hon 2 (hai) nam, hang thang nhan phiéu luong Cong ty khong trir tién bao hiém,
6ng P khong c6 ¥ kién gi, boi vi ong P biét 16 cong viéc ctia ong P 1a cong tac.
Ngoai ra, tai thoi diém vao lam cho Cong ty ong P x4c nhan dang 1am viéc cho
Cong ty Trach nhiém hitu han Q1.

Cong ty c6 email trao doi vé viéc can nhic khi ky két hop dong lao dong la
thdng bao cho toan T2 cong tac véi Cong ty, khong phai 1a thoa thuén riéng véi
6ng P. Ngay 01/7/2020, Cong ty théng béo 6ng P sé& lam viéc hét ngay 31/7/2020,
sau do nghi viéc vi Iy do ca nhan la theo théa thudn miéng ctia 6ng P véi Cong ty.
Boi vi, thoi gian dai 6ng P khong hoan thanh chi tiéu doanh s6 Cong ty giao,
thuong xin Cong ty tao diéu kién, co hoi, Cong ty di giri email canh bao, ong P
giri email dong ¥ két thiic cong viée voi Cong ty va dé nghi truc tiép voi Cong ty
G ly do két thiic cong viéc 1a "vi Iy do c& nhan". Cong ty giri email thong bao
ngay 01/7/2020 cho dén ngay Cong ty va ong P c6 budi trao d6i truc tiép 1a ngay
22/8/2020, dng P khong hé dé cap dén viéc ky hop dong lao dong ma chi yéu cau
Cong ty chi tra tién chi phi cong tac.

Ngay 24/01/2022, Cong ty da thanh toan cho 6ng P tong cong 63.562.000
dong, bao gdbm tién chi phi thang 6, 7 nam 2020 va tién hd trg 15.000.000 dong.

Cong ty khong déng ¥ véi toan b yéu cau khai kién ctia dng P.

Tai bin dn lao dpng so tham sé 31/2022/LD-ST ngay 28/9/2022 ciia Toa
dn nhan dan Quan 7, Thanh pho Hé Chi Minh tuyén xii:

Chap nhan mét phan yéu cau khoi kién cia nguyén don ong Luu Dinh P d6i
v6i bi don Cong ty c6 phan Q vé viéc "Tranh chap don phuong chdm dut hop
ddng lao dong".

1. Tuyén b Cong ty cb phan Q don phuong cham dut hop dong lao dong
trai phap luat véi 6ng Luu Pinh P.

2. Budc Cong ty c6 phan Q phai thanh toan cho 6ng Luu Pinh P tién boi
thuong do don phuong cham dut hop dong lao dong trai phap luat tong so tién 1a
258.462.000 (Hai tram ndm muoi tdm triéu bon trim sau muoi hai nghin) dong.
Tra mot 1an ngay sau khi ban an co6 hi¢u luc phép luat.

3. Ké tir ngay nguoi dugc thi hanh an c6 don yéu cau thi hanh 4n néu nguoi
phai thi hanh an cham thuc hién nghia vu tra tién thi ngudi phai thi hanh an con



phai tra thém tién 13i suat theo murc 14i suat quy dinh tai Diéu 357, Diéu 468 cua
B luat Dan su tuong tng véi s6 tién va thoi gian cham thi hanh an.

4. Khong chap nhan yéu cau khoi kién cua nguyén don ddi véi bi don vé
viéc tra tién lwong trong nhitng ngdy khong duoc lam viéc tinh tir ngdy
19/02/2021 dén thang 9/2022.

5. Khong chip nhan yéu cau khoi kién cua nguyén don dbi véi bi don vé
viéc Cong ty c¢6 phan Q nhan 6ng Luu Binh P tré lai lam viéc.

6. An phi lao dong so tham: Cong ty c6 phan Q phai chiu tién an phi lao
dong so tham 1a 7.754.000 (Bay triéu bay trim nim muoi bdn nghin) dong.

Ngay 10/10/2022, nguyén don 6ng Luu Pinh P c6 don khang cao ban an so
tham.

Ngay 01/11/2022, bi don Cong ty cd phan Q c6 don khang cdo ban an so
tham.

* Tai phién toa phiic tham:

Nguyén don 0ng Luu Pinh P c6 nguwoi dai dién theo 1y quyén la éng
Nguyén Nhdt T trinh bay:

- Yéu cau xac dinh quan hé lao dong giira ong P va Cong ty 1a hop dong
khong xé&c dinh thoi han. Buoc Cong ty nhan 6ng P trd lai 1am cong viéc cii véi
muc lwong 30.000.000 dong/thang.

- Boi thuong tién luong trong nhiing ngay khéng duoc lam viéc tir ngay
19/02/2021 dén 30/9/2022 s6 tién 581.538.000d6ng.

- Vi pham thoi gian bao trudc 45 ngay sd tién 45.000.000 dong

Tong cong: 626.538.000 dong. Bé nghi Hoi dong xét xir chap nhan khang
céo ctia nguyén don stra ban an so tham.

Bi don Céng ty c6 phan O c6 nguoi dai dién theo 1y quyén la éng Dwong
Trurong A trinh bay: Cong viée gitra 6ng P va Cong ty 1a quan hé hop dong cong
tac khong phai 12 quan hé lao dong. D& nghi sira an so tham khong chap nhan yéu
cau cta nguyén don.

- Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu
quan diém:

Vé t6 tung: Tham phan va Hoi dong xét xir thuc hién ding quy dinh cua
phap luat tb tung. Cac duong su thyc hién quyén, nghia vu theo dung quy dinh
phap luat. Bon khéng c4o ctia duong su nam trong han luat dinh nén hop 1€.

Vé noi dung: Dé nghi Hoi dong xét xtr Can cir khoan 02 Diéu 308 B luat t6
tung dan sy, khong chap nhan yéu cau khang cua nguyén don va bi don. Stra ban
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an so tham 31/2022/LD-ST ngay 28/9/2022 cua Toa an nhan dan Quan 7, Thanh
phé H6 Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong ho so vu an dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1]. Vétd tung:

Khéang cdo ctia nguyén don la 6ng Luu Pinh P va khang céo cua bi don
Cong ty c6 phan Q trong han lut dinh pht hop khoan 1 Biéu 273 B6 luat t6 tung
dan su nén duoc chép nhan.

[2]. V& noi dung:

- Tai phién toa: Pai dién hop phap cta nguyén don giit nguyén yéu cau
khang cdo. Hoi dong xét xir xét thay;

- Ong Luu Pinh P tham gia phong van tuyén dung va duoc Cong ty gui
email thong béo trang tuyén, bat dau lam viéc tai Cong ty tir ngay 18/12/2017, vi
tri 1am viéc: ASM — Khu vuc Mé Kéng, Cong ty cung cdp email ndi bd
phuc.luu@songyen.comkét thic thoi gian thir viéc 02 thang tir ngay 18/12/2017
dén ngay 18/02/2018, 6ng P giri phiéu danh gia thir viéc vé Cong ty va van tiép
tuc lam viéc, hai bén khong ky bat ky van ban thoa thuan hay hop dong lao dong
nao cho dén khi éng P nhan dugc email gui ngay 01/7/2020 ndi dung thong bao:
“.. anh Luu Dinh P - Quan Iy ban hang kénh GT (phu trach thi truong Mekong
da quyét dinh nghi viéc vi Iy do cd nhéan. Theo d6, ngdy lam viéc cudi cing cia
anh Luu Pinh P tai H la ngay 31/7/2020... ".

- Hoi dong xét xur xét thay: L hang thang Cong ty giri cho 6ng P, ban sao ké
tai khoan ngin hang cia ong P, cic van ban: S6 45/TB-HN/2019 ngay
19/02/2019, s6 298/TB-HN/2019 ngay 01/11/2019 va email ngay 09/3/2020 ¢
ndi dung Cong ty thong bao mirc tién phu cip trach nhiém, phu cap cong tac phi,
murc luong, thuéng doanh s6 cho ong P, thoi gian lién tuc tir sau két thac thir viée
ngay 18/02/2018 dén ngay 6ng P nghi viéc 31/7/2020. Can cir quy dinh cta Bo
luat Lao dong nam 2012 tai Khoan 6 Diéu 3, Piéu 15, Diéu 18, Piéu 90 c6 co sd
xéac dinh gitra 6ng P va Cong ty c6 mdi quan hé viéc 1am, co tra cong tién luong,
c6 su quan 1y, diéu hanh, giam sat caa Cong ty ddi v6i ong P nén xac dinh quan
hé lam vigc gifra ong P va Cong ty 1a quan h¢ lao dong, nhung khong ky hop
dong lao dong 1a chua ding theo quy dinh ctia phap luét lao dong.

Vé thoi gian ong P lam viéc tai Cong ty. Sau khi hét thoi gian thir viéc
18/02/2018 6ng P van tiép tuc 1am viéc cong ty khong ky hop dong lao dong dén
ngay 31/7/2020, Cong ty cho dng P nghi viéc thi cin ct vao quy dinh tai Diéu 22
B0 luat Lao dong nam 2012 xéc dinh giita 6ng P va Cong ty 1a hop dong lao dong
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c6 thoi han 36 thang 13 tir ngay 18/02/2018 dén ngay 18/02/2021. Do d6 éng P
yéu cau Cong ty phai c6 trach nhiém nhéan 6ng P tré lai lam viéc theo vi tri cong
viéc: Quan 1y ban hang kénh GT - Phu trach khu vuc Mé Kong va ky hop dong
lao dong khong xac dinh thoi han 1a khong c6 co sd chap nhén.

- Ngay 01/7/2020, Cong ty giri email thong bao ong P "dd quyét dinh nghi
viéc vi Iy do ca nhdan" tr ngay 01/8/2020, nhung khong dugc 6ng P thira nhan.
Cong ty khong dua ra dugc chung ¢t dé chimg minh ong P quyét dinh nghi viéc
Vi 1y do c4 nhan hoic 6ng P quyét nghi viéc thudc truong hop chdm dit hop dong
lao dong theo quy dinh Piéu 36 Bo luat Lao dong nam 2012. Cong ty ciing khong
chting minh duoc viéec Cong ty cham dirt hop dong lao dong véi 6ng P phu hop
quy dinh tai Diéu 38 B9 luat Lao dong nam 2012.

- Ngoai ra, bi don cho rang 6ng P khong hoan thanh chi tiéu doanh sb,
nhung gitta 6ng P va Cong ty khong ky hop dong lao dong, khong co quy dinh,
thoa thuan niao bang vin ban dugc dua ra dé 1am co sé danh gia khong hoan
thanh doanh sb. Can ctr diém b Khoan 1 Diéu 91 Bo luat TH tung dan su 2015
quy dinh: “Nguwoi lao déng khéi kién vu dn don phwong cham dirt hop dong lao
dong thudc truong hop ngueoi sir dung lao dong khéng dwoc thuc hién quyén don
phuwong cham diet hop dong lao dong hodc truong hop khéng dwoc xit Iy ky ludt
lao déng ddi véi nguoi lao ddng theo quy dinh cia phdp ludt vé lao déng thi
nghia vu chitng minh thuéc vé nguoi sir dung lao déng”. Bi don khong dua ra
chung ctr chimg minh ong P khong hoan thanh chi tiéu doanh s nén khong co co
s& chip nhén.

Tu nhitng phan tich trén xac dinh, bi don da cham dut quan h¢ lao dong voi
nguyén don trai quy dinh tai Diéu 41 B6 luat Lao dong nim 2012.

- D6i v6i yéu cau bodi thuong tién lwong nhimg ngay khéng duoc 1am viée
tinh tr thang 8/2020 dén thang 9/2022 1a 26 thang x 30.000.000 dong =
780.000.000 dong.

Xét, thoi gian theo hop dong lao dong 36 thang 1a tir ngay 18/02/2018 dén
ngay 18/02/2021. Cho nén thoi gian khong duoc lam viéc ctia 6ng P 1a 06 thang
16 ngay (Khéng tinh hai ngay C), dugc tinh trén muac lwong 30.000.000
dong/thang (Tai phién toa cac bén di théng nhat muc lwong 30.000.000
dong/thang) cdn cir vao email théng bdo mirc heong sau cing Céng ty giri cho
6ng P ngay 09/3/2020. Cu thé: 06 thang x 30.000.000 déng + 30.000.000
d6ng/26 ngay x 16 ngay = 198.462.000 dong. Do d6, khong chap nhan yéu cau
ciia nguyén don vé thoi gian khong dwoc lam viée tir 19/02/2021 dén théng
9/2022.



- Do bj don cho 6ng P nghi trai luat nén c6 nghia vu bdi thuong hai thang
tién luong do don phuong cham dut hop dong lao dong trai phap luat: 30.000.000
ddng x 2 thang = 60.000.000 dong.

Téng cong: 198.462.000 dong + 60.000.000 dong = 258.462.000 dong.

DPong thoi xét dén nay hop dong lao dong da hét thoi han nén khong co co
s& chap nhan yéu cau ciia nguyén don budc Cong ty nhan 6ng P tré lai lam viéc.

- V& yéu ciu bdi thuong do vi pham quy dinh thoi han bao trudc 45 ngay
lwong: Nhu d3 phén tich & trén thi hop dong giita nguyén don va bi don duogc xac
dinh 1a 36 thang. Cong ty G1 thdng bao 6ng P nghi viéc tir ngay 01/8/2020 6ng P
c6 mit tham gia phién toa vao ngay 22/9/2022 xac nhén tit ca email Cong ty giri,
6ng P déu nhan duoc ngay. Do d6, Cong ty khong vi pham thoi gian bao trudc.
Cép so tham c6 nhan dinh vé yéu ciu nay tuy nhién phan quyét dinh khong tuyén
phan nay 14 vi pham Diéu 266 Bo luat T tung dan sy nam 2015, nhung khong
anh huong dén noi dung giai quyét vu an dén ndi dung nay tai phan quyét dinh
clia ban an so tham khong chap nhan yéu cau boi thuong do vi pham quy dinh
thoi han bao trude 45 ngay luong. Do d6 Hoi dong xét xur stra yéu cau nay cua an
so tham.

Pbi vai yéu cau khang cdo ciia bi don:

Bi don cho rang ngay tir khi bat dau cong viéc, giita Cong ty va ong P di co
thoa thuan miéng cong viéc cua ong P voi Cong ty chi 1a cOng tac, nén hai bén
khong ky hop dong lao dong, trén phiéu danh gia thir viéc ciia 6ng P giri cho
Cong ty tai Muc 2 ghi y kién dé xuat nguyén vong véi Cong ty, 6ng P khong thé
hién ¥ chi mudn ky hop dong lao dong vi ong P chi 1a cong tac, tai thoi diém lam
viéc cho Cong ty ong P dang lam cho Cong ty Trach nhiém hiru han QI nén
khong dé xuit ky hop dong lao dong. Ngay 01/7/2020, Cong ty thong bao éng P
lam viéc hét ngay 31/7/2020, sau d6 nghi viéc vi Iy do c4 nhan 1a theo thoa thuén
miéng cua ong P voi Cong ty. Ong P lién tuc khong hoan thanh chi tiéu doanh s6
Cong ty giao nén dong y két thiic cong viéc vi Cong ty. Phia ong P khong thira
nhan co6 thoa thuan Iam viéc cdng tac cho bi don va khong c6 don xin nghi viéc,
khong c6 1y do ca nhan dé nghi viéc, khong co6 thdéa thuan nghi viéc tai Cong ty
theo ndi dung email nguyén don gui ngay 01/7/2020.

Xét, bi don cho rang giita Cong ty va éng P da c6 thoa thuan miéng cong
viéc ctia ong P v6i Cong ty chi 14 cong tac nhung khong cung cap tai liéu, chiung
ctr chtrng minh c6 thoéa thuan véi nguyén don la quan hé lao dong cong tac nén
hai bén khong ky hop dong lao dong. Theo phiéu lwong hang thang Cong ty giri
cho 6ng P, ban sao ké tai khoan ngan hang cta ong P, cac van ban: S 45/TB-
HN/2019 ngay 19/02/2019, s6 298/TB-HN/2019 ngay 01/11/2019 va email ngay
09/3/2020 ¢6 ndi dung Cong ty thong bao mirc tién phu cap trach nhiém, phu cap
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cong tac phi, mirc luong, thudng doanh sd cho éng P, thoi gian lién tuc tir sau két
thuc thir viéc ngay 18/02/2018 dén ngay ong P nghi viéc 31/7/2020. Can ctr quy
dinh ciia B9 luat Lao dong nam 2012 tai Khoan 6 Diéu 3, Piéu 15, Piéu 18, Piéu
90 c6 co so xéac dinh giita ong P va Cong ty c6 mdi quan hé viéc lam, c6 tra cong
tién luong, c6 su quan 1y, didu hanh, giam sat cuia Cong ty ddi véi ong P nén xac
dinh quan h¢ 1am viéc gitra ong P va Cong ty 1a quan hé lao dong, nhung khong
ky hop ddng lao dong 1a chua dang theo quy dinh ctia phap luat lao dong.

Nhu da phén tich trén thi khang céo cuia bi don khong c6 co s& chap nhan.

Do d6: Hoi dong xét xur khong chip nhan yéu cau khang cdo ciia nguyén
don va khang cdo ctia bi don. Stra ban an so tham.

Xét @& nghi ciia dai dién Vién Kiém sat nhan dan Thanh phé H6 Chi Minh
la ¢6 can ctr chap nhan.

Pbi voi nhitng phan quyét dinh khac cua an so tham, cac duong su khong
khang cdo, Vién kiém sat khong khang nghi da phat sinh hiéu luc phép luat.

Vé an phi lao dong phiic thAm: Do stra ban an so thdm ngudi khang cao
khong phai chiu an phi phac tham.

Vi cdc lé trén,

QUYET PINH:

Can ct vao khoan 2 Dicu 148; khodn 1 Diéu 273; khoan 2 Diéu 308 Bo
luat T6 tung dan sy nam 2015;

Cin ctr Diéu 15, Diéu 26; Diéu 27, Diéu 36, Dicu 38; Dicu 41; Diéu 42 Diéu
90 Bo Luat lao dong nam 2012;

Cian ctr Diéu 357, Diéu 468 Bo luat Dan sy nim 2015;

Can ctt Nghi quyét s 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
cua Uy ban thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va str dung an phi va 1€ phi Toa an.

Tuyén xir:

1. Stra mot phan ban 4n lao dong so tham sd 31/2022/LD-ST ngay 28 thang
9 nim 2022 cia Toa an nhan dan Quén 7, Thanh phé Ho Chi Minh.

1.1. Tuyén b Cong ty cb phan Q don phuong chdm dit hop dong lao dong
trai phap luat véi 6ng Luu Pinh P.

1.2. Budc Cong ty cd phan Q phai thanh toan cho 6ng Luu Binh P tién bdi
thuong do don phuong cham dut hop dong lao dong trai phap luat tong so tién 1a
258.462.000 (Hai tram nim muoi tdm triéu bon trim sau muoi hai nghin) dong.
Tra mot l1an ngay sau khi ban an co6 hi¢u luc phap luat.
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Ké tir ngdy nguoi duoc thi hanh an c¢6 don yéu cau thi hanh an néu nguoi
phai thi hanh 4n cham thyc hién nghia vu tra tién thi nguoi phai thi hanh &n con
phai trd thém tién 1ai suét theo murc 13i suét quy dinh tai biéu 357, Piéu 468 cua
B luat Dan su tuong trng voi sb tién va thoi gian cham thi hanh an.

2. Khong chap nhan yéu cau khéi kién cua nguyén don doéi véi cac yéu cau
Sau:

- Tra tién luong trong nhiig ngay khong dugc lam viéc tinh tir ngay 19
thang 02 nam 2021 dén thang 9 nam 2022.

- Yéu cau Cong ty c6 phan Q nhan 6ng Luu Dinh P trd lai 1am viéc.

- Yéu cau boi thuong do vi pham quy dinh thoi han bao trude 45 ngay
luong.

3. An phi lao dong so tham: Cong ty cd phan Q phai chiu tién an phi lao
dong so tham 1a 7.754.000 (Bay triéu bay trim nim muoi bdn nghin) dong.

4. An phi lao dong phuc tham:
Nguyén don 6ng Luu Dinh P duoc mién ndp tién an phi lao dong phuc tham.

Bi don Cong ty c6 phan Q khong phai chiu tién an phi lao dong phtc tham.
H lai cho Cong ty c6 phan Q sb tién tam Gmg an phi phuc tham 1a 300.000 (Ba
tram nghin) dong theo bién lai thu s6 AA/2021/0015035 ngay 04 thang 11 nim
2022 caa Chi cuc Thi hanh an dan sy Quan 7, Thanh phé H6 Chi Minh.

5. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan su thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh an, quyén yéu ciu thi hanh an, tu nguyén thi
hanh an hodc bi cudng ché thi hanh 4an theo quy dinh tai céc Diéu 6, 7 va 9 Luat
Thi hanh &n dan su; thoi hi¢u thi hanh &n dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhgn: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai Tp.HCM,;

- Vién kiém sat nhan dan cép cao tai Tp.HCM

- Vién kiém sat nhan dan Tp.HCM;

- Toa an nhan dan Quéan 7,

- Cuc Thi hanh an dan sy Tp.HCM,;

- Chi cuc Thi hémhq an dan sy Quan 7;

- Cac duong su (dé thi hanh); . Y

Luu (T15). Phan Thi Ut
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