TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tw do - Hanh phuc

Ban 4n s: 32/2019/KDTM-PT
Ngay: 29-11-2019
V/V tranh chép hop dong gia
cong va yéu cau tuyén hop dong
vO hiéu

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BiNI—! DUONG
Véi thanh phan Hoi dong xét xir phic tham gom co:

Tham phan - Chu toa phién toa: Ba Thai Thi Hiru Xuén.
Céac Tham phan thanh vién: Ong Nguyén Cong Luc;
Ba Nguyén Thi Huyén.

Thu ky Toa an ghi bién ban phién toa: Ba Lé Thi Thuy Duong — Thu ky
Toa an nhan dan tinh Binh Duong.

Dai dién Vién Kiém sat nhan dan tinh Binh Duong tham gia phién toa: Ba
Ng6 Kim Duyén- Kiém sat vién.

Trong cac ngay 12 va 29 thang 11 ndm 2019, tai try s¢ Toa 4n nhén dan
tinh Binh Duong xét xu phuc tham cong khai vu an kinh doanh, thuong mai thu
Iy s6 30/2019/TLPT-KDTM ngay 27/9/2019 vé viéc “tranh chap hop dong gia
cong va yéu cau tuyén hop dong vo hi¢u”.

Do Ban an kinh doanh, thuong mai so tham s6 02/2019/KDTM-ST ngay
26/4/2019 cia Toa an nhan dan thanh pho T, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6 37/2019/QD-PT ngay 14 thang 10
nam 2019, gifra cac duong su:

- Nguyén don: Cong ty TNHH CK ML dia chi: tinh Long An.

Nguoi dai dién hop phdp cua nguyén don: Ong Quach Vii An K; ba Ly
Hoang Man N, cung dia chi: Thanh ph6 H6 Chi Minh, la nguoi dai dién theo uy
quyén cua Cong ty TNHH CK ML (van ban uy quyén s6 01/POA-AP/ML ngay
23/10/2019).

Ngudi bao vé quyén va lgi ich hop phap ciia nguyén don: Luat su Nguyén
Xuén H.

- Bi don: Cong ty TNHH AS; dia chi: thanh phd T, tinh Binh Duong.

Nguoi dai dién hop phdp cua bi don: Ba Bao Thi Hong Y, sinh nam 1981;
dia chi: Thanh ph6é H6 Chi Minh, la nguoi dai dién theo uy quyén (van ban uy
quyén so 22-07-17/QD ngay 22/8/2017).



Nguoi bao vé quyén, loi ich hop phdp ciia bi don: Luat su Pam Bao H va
Luat su H6 Thi Minh T1 - Vén phong luat sw Dam Bao H; dia chi lién hé: Thanh
pho HO6 Chi Minh - thuoc Poan luat su Thanh phdé H6 Chi Minh.

- Nguoi khang céo: Bi don Cong ty TNHH AS.
NOI DUNG VU AN
Theo Ban an so tham:

Theo don khdi kién ngay 13/7/2017 (nfp tai Toa an ngay 14/7/2017) va qua
trinh giai quyet, nguyén don Cong ty TNHH CK ML do 6ng Quach Vi An K va ba
Ly Hoang Man N 1a nguoi dai dién theo iy quyén trinh bay:

Ngay 01/3/2014, Céng ty TNHH CK ML (viét tit 1a Cong ty ML) va Cong
ty TNHH AS (viét tit 1a Cong ty AS) ky két Hop dong gia cong s6 ML-AH-
201403001 voi ndi dung: Cong ty ML nhén gia cong in san pham vo tai nghe
(earphone) cho Cong ty AS, tong gia tri hop ddng 1a 10.080.000.0004d chua bao
gém thué VAT. Cong ty ML phai dau tu, lap dit moi diy chuyén san xuét voi
cong nghé tién tién dé tlen hanh gia cong. Pdi véi Cong ty AS c6 nghia vy bao
dam sb luong dat hang tbi thiéu 1a 72.000.000 cai trong vong 24 thang ké tir
ngay ky hop dong, néu dat hang khong du s6 luong cam két thi phai chiu boi
thuong thiét hai.

Pé thyc hién hop dong gia cong, Cong ty ML da dau tu, ky hop dong mua,
lap dat 04 day chuyén inpad hoan chinh véi téng chi phi 1a 828.652.56 dong.
Pong thoi, Cong ty ML di tuyén dung nhiéu lao dong va tién hanh cong tac dao
tao, day nghé dé dam bao nguén nhan luc phuc vu hop dong véi Cong ty AS.
Trong suot thoi gian hop dong, Cong ty ML ludn phai duy tri mét s6 luong nhan
cong t6i thiéu dé dam bao san xuat, sin sang gia cong ngay khi c6 don dit hang
tir phia Cong ty AS.

Tuy nhién, tai thoi diém két thuc hop dong, tong sb lugng theo cac don dit
hang tir Cong ty AS chi dat 5.879.487 céi (thép hon 12 1an so véi s6 lugng da
cam két theo hop dong). Viéc vi pham hop dong cua Cong ty AS da gay t6n that
16m cho Cong ty ML. Ngay 12/7/2016, dé han ché ton that, giam thiéu thiét hai
dén murc thap nhat, Cong ty ML budc phai dé nghi thanh 1y hop dong va yéu cau
Cong Iy AS boi thuong thiét hai. Nhung Cong ty AS khong dong ¥ trudc nhiing
yéu cau boi thudng thiét hai cia Cong ty ML. Do d6, Cong ty ML khai kién yéu
cau Toa an giai quyét cac van dé sau day:

- Yéu cau Toa an tuyén charr} dat hop dong gia cong s6 ML-AH-
201403001 ngay 01/3/2014 dugc ky két gitra Cong ty AS va Cong ty ML.

- Yéu cau Cong ty AS phai boi thuong cho Cong ty ML khoan thiét hai vé
may mOC do viéc vi pham hop dong gia cong vai sb tién 1a 788.651.280d. Di
vé6i s6 tién 40.001.280d Cong ty ML dé chi phi dé mua cac dung cu nhu khay
nhua, ban ghé do khéng cung cip duoc hoa don, ching tir nén khong yéu cau.

- Yéu cau Cong ty AS boi thuong chi phi nhan cong Cong ty ML phai tra
luong trong thoi gian cho viée véi so tién la 372.089.9524d.



- Yéu cau Cong ty AS bdi thuong khoan loi nhuan truc ‘tié'p ma dang 1€
Cong ty ML dugc hudng néu khong c6 hanh vi vi pham hgp dong cua Cong ty
AS véi so tién 1a 2.920.131.9034.

Téng sb tién yéu cau 1a 4.080.873.135d.

Pbi v6i yéu cau phan td ctia bi don vé viée yéu cau tuyén hop dong gia
cong s6 ML-AH-201403001 ngay 01/3/2014 vo hiéu thi Coéng ty ML khdng
ddng v va xac dinh viéc Toa an thu 1y giai quyét yéu cau phan t6 cta bi don 1 vi
pham t6 tung, trai phap luat, cu thé nhu sau:

V& hinh thire: Thoi diém ndp, thu Iy don phan t ciia Cong ty AS la trai quy
dinh tai khoan 3 Diéu 200 Bo luat t6 tung dan su. Bi don chi co quyen ndp don
phan tb truéc khi Toa 4n mé phién hop kiém tra viéc giao ndp, tiép can, cong
khai chtng ctr va hoa giai. Ngay 01/9/2017, Toa 4n d3 md phién hop kiém tra
viéc giao ndp, tiép can, cong khai chiing ctir va hoa giai, nhung sau d¢6 Cong ty
AS méi ndp don yéu cau phan t6. Thu tuc thyu 1y yéu cau phan té cta bi don da
vi pham quy dinh tai Piéu 202 B luat t6 tung dan sy, sau 02 thang ké tir ngay
nhan don phan t6, Toa 4n méi ra thong bao thu Iy don phan td.

V& ndi dung: Noi dung ctia don phan t6 khong chira dung bt ky yéu cau
601 Ung nao ma bi don dat ra voi nguyén don c6 kha nang bu trir nghia vy tra
tién ma nguyén don da yéu cau bi don thuc hién. Cho nén, khong c6 co so dé
chap nhan yéu cau phan t cia bi don. Hon ntra, yéu cau phan t6 cua bi don
khong thé hién gia tri tranh chap yéu cau Toa 4n giai quyét nén khong co cin clr
dé Toa an tinh tam tng an phi 1a mot trong nhiing cin ctr xem xét, thu 1y theo
quy dinh cua phép luét.

Tai ban ty khai dé ngay 28/8/2017 va qua trinh giai quyet bi don Cong ty
TNHH AS do ba Pao Thi Hong Y 13 ngudi dai dién theo Gy quyén trinh bay:

Ngay 01/3/2014, Cong ty AS ky két véi Cong ty ML hop dong gia cong sb
ML-AH-201403001. Theo d6, Cong ty ML nhan gia cdng in vo tai nghe trai va
phai (02 nhém hang) véi tong sd luong 1a 72.000.000 cai, tong gia tri hop dong
la 10.080.000.000d, ti 1& hao hut dugc chdp nhan dbi voi vat lidu san xuat gia
cong 1a 20%. Cong ty AS chiu trach nhiém hd tro k¥ thuat cho Cong ty ML khi
thue hién cac don hang chi tiét ctia hop dong. Trudc khi chinh thirc thuc hién
hop dong, do yéu cau tir bén dat hang, Cong ty AS da yéu cau Cong ty ML thuc
hién day chuyen loai 2,4 hodc 16 jig (s6 luong jig cang cao thi san lugng tung
dot day chuyen cang nhiéu). Do Cong ty ML khong dép ung céc tiéu chuan khi
chay day chuyén 16 jig nén da chap nhan thuc hién hop dong véi ddy chuyén 2
hodc 4 jig.

Tir thang 9/2014 dén thang 01/2015, Cong ty AS c6 04 lan dit hang (thang
9, 10, 11, 12, 01) véi tong s6 luong yéu cau 13 6.538.772 cai, tong san luong
hoan thanh 1a 4.748.902 cai (chiém 72,6% sé lugng dat hang). Cong ty ML
nhiéu 1an c6 ty 1& hao hut vuot mic cho phép (dao dong tir 10% -78%), khong
dat dugc han muc san pham hoan thanh hang ngay. Nhu trong 04 thang tur thang
9 dén thang 12/2014, sO lugng  thanh pham yéu cau moi ngay la
60.000c4i/mi/ngay; tong cong sd hang yéu cau la 1.800.000c4i/thang va sb
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thanh pham duoc Cong ty ML giao trong 04 thang chiém 72,6% sd luong hang.
Trong thang 9/2014, s6 lugng thanh pham Cong ty ML giao hang cho Cong ty
AS chi dat 84.955 céi, chiem 16% so0 lugng dat hang.

Tir dién bién thuc hién hop ddng néu trén, Cong ty AS cb co sd yéu cau
Cong ty ML phai chiu trach nhiém cho viéc - khong hoan thanh han mire yéu cau
ctia hop ddng. Thiét hai ciia nguyén don néu c6 ciing khong phai do 131 cua bi
don. Thiét hai phai 14 nhiing con s, hoa don, ching tir cu thé, cha khong phai la
¢ thi twong lai chua xay ra. Thang 12/2015, Cong ty ML da tur chéi khong nhén
hang ctia Cong ty AS giao dé gia cong nira. Phan yéu cau ctia nguyén don vé chi
phi nhan cong 1a vo Iy, do khong thé co viéc Cong ty ML dé nhan cong doi viéc
va van huéng luong tir nam 2015 dén nay va ndi dung cia hop ddng lao dong
cling khong thé hién rd rang 13 thyuc hién cong viée theo hop dong gia cong cua
Cong ty AS. Tir nhitng 1y do trén, bi don khéng dong ¥ toan bd yéu cau khai
kién ctia nguyén don.

Theo nhu gidy chimg nhan dang ky kinh doanh cua Cong ty ML thi Cong
ty khong c6 dang ky kinh doanh nganh nghé in an. Trong khi hop dong gitra hai
bén ky két 1a in san pham thiét bi tai nghe. Nhu vay, tai thoi diém Cong ty ML
ddng ¥ hop tac thuc hién gia cong thi Cong ty ML d3 khong du tu cach ky két
hop dong véi Cong ty AS khi khong dang ky nganh nghé kinh doanh dich vy in.
Viéc Cong ty ML kinh doanh vi€c in an nhung chua déng ky kinh doanh la trai
phap luat. Do do, bi don van gilt yéu cau phan to vé viéc yéu cau Toa an tuyén
hop dong gia cong s6 ML-AH-201403001 ngay 01/3/2014 gitta Cong ty AS va
Cong ty ML v6 hiu. Vé hau qua cua viéc tuyén bd hop dong vo hiéu, bi don
yéu cau nguyén don tu chiu thiét hai, do nguyén don 1a don vi o nhat viéc chua
dang ky kinh doanh ma van c¢6 tinh ky két hop dong gia cong 1a trai quy dinh
phép luat.

Quaé trinh giai quyét, dai dién nguyén don yéu cau Toa an dwa nhitng nguoi
lao dong ma nguyén don yéu cau bi don thanh toan chi phi nhan cong trong thoi
gian cho viée tham gia t6 tung véi tu cach ngudi co quyén loi, nghia vu lién
quan. Ngay 07/02/2018 va 04/5/2018, Toa an ra thong bao thu ly bd sung dua
mot s6 nguoi lao dong cua nguyén don vao tham gia t6 tung trong vu an véi tu
cach nguoi co6 quyén loi, nghia vu lién quan. Ngay 05/6/2018, Toa an ra cac
quyét dinh Uy thac thu thap chimg ctt ddi voi cac duong sy ¢ tén néu trén. Tuy
nhién, viéc ty thac d6i v6i mot s6 nguoi lao dong khong thuc hién duoc do dia
chi nguyén don cung cip khong day du, cu thé. Nguyén don xac dinh hién nay
nhimg nguoi lao dong c6 tén néu trén da nghi viéc tai cong ty nén khong thé
cung cap duoc dia chi cu thé. Pong thoi, nguyén don xac dinh nhiing nguoi lao
dong nay khong co quyén loi, nghia vu lién quan gi trong vi€c tranh chap giira
nguyén don v6i bi don nén yéu cau Toa an khong dua ho tham gia t6 tung voi tu
cach nguoi co quyén loi, nghia vu lién quan. Ngay 05/01/2019, Toa an ra thong
bao vé viéc khong dua nhing nguoi lao dong cia Cong ty nguyén don vao tham
gia t6 tung véi tu cach ngudi co quyén loi, nghia vu lién quan.

Tai Ban an kinh doanh, thuong maj so tham sb 02/2019/KDTM-ST ngay
26/4/2019 ctuia Toa an nhan dan thanh pho T, tinh Binh Duong da tuyén:



1. Chép nhan mot phan yéu cau khoi kién cua nguyén don’C(A)ng ty TNHH
CK ML doi vai bi don Cong ty TNHH AS vé viéc “Tranh chap hgp dong gia
cong”.

- Tuyén hop dong gia cong s6 ML-AH-201403001 ngay 01/3/2014 giita
Cong ty TNHH AS va Cong ty TNHH CK ML cham dut.

- Cong ty TNHH AS c¢6 trach nhi¢m b\éi thuong cho Cong ty TNHH CK
ML gia tri may moc da dau tu voi so tién la 788.651.280d (Bay tram tam
muoi tam tri€u sau trdm nam muoi mot nghin hai tram tam muoi dong).

Ké tir ngdy ban an c6 hiéu luc phap lut va bén duge thi hanh an c¢6 don
yéu cau thi hanh 4n, néu bén phai thi hanh 4n khong thanh toan sd tién néu trén,
thi hang thang bén phai thi hanh an con phai tra tién 13i theo murc 131 suit quy
dinh tai khoan 2 Diéu 468 Bo luat dan su, tuong ung voi s6 tién va thoi gian
cham thi hanh an.

- Sau khi Cong ty AS thanh toan xong sd tién trén, Cong ty ML c6 trach
nhiém ban giao cho Cong ty AS nhu’ng may moc di boi thudng gém: 01 may in
NSV-20; 01 may in NVT-768; 02 may in NVT-768 (da chirc nang) va 01 may
say.

2. Khong chdp nhan phan yéu ciu khéi kién cua nguyén don Cong ty
TNHH CK ML ddi véi bi don Cong ty TNHH AS vé viéc bude Cong ty TNHH
AS bdi thuong chi phi nhan cong trong thoi gian chd viéc voi sb tién 1a
372.089.9524 (Ba tram bay muoi hai tri¢u khong tram tam muoi chin nghin chin
trim nim muoi hai dong) va khoan loi nhuan truc tiép Cong ty ML s& duogc
huong néu khong c6 hanh vi vi pham hop dong cia Cong ty AS sd tién 1a
2.920.131.903d (Hai ty chin trim hai muoi triéu mot trim ba muoi mét nghin
chin tram 18 ba dong).

3. Khong chap nhan yéu cau phan t ctia bi don Cong ty TNHH AS d6i vOi
nguyén don Cong ty TNHH CK ML vé viéc yéu cau tuyén hop dong gia cong sb
ML-AH-201403001 ngay 01/3/2014 gitta Céng ty TNHH AS va Céng ty TNHH
CK ML v6 hiéu.

Ngoai ra Ban an so tham con tuyén vé quyén khang cdo va quyén yéu cau
thi hanh 4n cua cac duong su.

Ng§1y 09/5/2019 bi don Coéng ty TNHH AS c6 don khang cao toan bd ban
an so tham.

* Tai phién tda phuc tham:
- Nguoi khang cdo van giir nguyén yéu cau khang cdo. Nguoi bao vé quyen

va loi ich hop phap cta bi don dé nghi stra an theo hudng bac toan bd yéu cau
khoi kién ciia nguyén don va chap nhan yéu cau phan t6 ciia bi don.

- Dai dién nguyén don, ngudi bao vé quyén va loi ich hop phap cua nguyén
don dé nghi khong chap nhan yéu cau khang cao cta bi don va dleu chinh ban
an so tham d6i voi phan “Sau khi Cong ty AS thanh toan xong s tién trén, Cong
ty ML c6 trach nhiém ban giao cho Cong ty AS nhitng may moc di bdi thudng



goém: 01 may in NSV 20; 01 may in NVT-768; 02 may in NVT-768 (da chirc
nang) va 01 may sdy” vi phan nay khi Hoi dong xét xir cap so tham tuyén an
khong c6 nhung khi phat hanh thi c6 ghi trong ban an so tham; Pdng thoi
nguyén don da goi cho Hoi dong xét xir cip phuc thim don khiéu nai kém theo
mot USB chép lai phan ghi 4m tai phién toa so thim dé chting minh.

- 'Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong:

+ Vé tb tung: Trong qué trinh giai quyét vu an tai cAp phtic thim ké tir khi
thu 1y cho dén khi dua vu an ra xét xtr, nhitng nguoi ti€n hanh té tung va nhiing
nguoi tham gia to tung da thuc hién ding phép luat t6 tung dan su.

+ V€ noi dung:
Xét yéu cau khidng cdo clia bi don:

1. Béi véi yéu cau khong dong ¥ ban an so th?lm chap nhéan yéu cau boi
thuong khoan thiét hai do vi pham hgp dong véi so tién 788.651.280 dong.

Xét thay Ban 4n so thdm nhén dinh:

Piéu 3 cua hop ddéng ghi nhan thoa thuan cia hai bén: “Truong hop khong
dat du sd lugng 72.000.000 cai hodc bi don don phuwong cham dut hop dong
trude thoi han thi bi don phai chiu trach nhiém bdi thuong thiét hai nguyén don
d3a dau tu vao day chuyén inpad”. Qua trinh thuc hién hop dong, sb luong
nguyen liéu bi don giao cho nguyén don gia cong chi dat 7.020.658 cai, voi s6
luong hoan thanh 5.879.487 cai. Do s luong nguyén lidu bi don cung cap
khong dam bao 72.000.000 cai nén bi don phai c6 trach nhi€ém b01 thuong thiét
hai cho nguyén don, trong hop dong gia cong hai bén thoa thuan vé trach nhiém
boi thuong thiét hai diy chuyén inpad nguyén don dau tu, budc bi don phai chiu
nguyén gia tai san moi 100% 1a chua du co so.

Thue té, nguyén don da st dung may moc t}liét bi dé san xuat hoan thanh
5.879.487 san pham cho bi don, trong d6 c6 phan loi nhuan cua nguyén don.
Bén 4n so tham budc b1 don phai chiu gia tr1 dau tu may moc phuc vu gia cong,
sau khi bi don thanh toan xong gié tri may moc thi b1 don du’(_yc,nhéln lai toan b(}
may moc da qua st dung la c6 co s&, ban an so tham chua khau hao tai san co
dinh la chua ding qui dinh ctia phdp luat.

Cin cir dé xac dinh khau hao tai san 13 cin cir vao bao céo thyé hang nam
cua nguyén don hodc Toa an thu phai thap chiung ctr 1a bao cdo thué cua nguyén
don, hoac xem x¢ét tham dinh tai cho, xac dinh ty 1€ phan tram con lai cua day
chuyén. Tda 4n cip phic thim ti€n hanh xem xét, thim dinh tai chd, yéu ciu
nguyén don cung cip chitng cit, nhung nguyén don khong hdp tic, do dé cic
vi pham ctia Toa 4n cdp so thAm 12 nghiém trong cip phic thAim khong thé
khic phuc dudc. Pdi v6i yéu ciu phan td clia bi don, bdn 4n so thAim nhin
dinh 1a ¢6 cin ct.

Ngay 22/11/2019, Vién Kiém sat nhan dan tinh Binh Duong nhén dugc
don khiéu nai ban &4n so tham ctua nguyén don gui dén Ho1 dong xét xur phlc



tham, kém theo don 1a 01 USB ghi 4m, cin ct Piéu 308 Bo luat T6 tung dan su
don thudc tham quyén giai quyét ctia Hoi ddng xét xtr phiic tham. Vé phia Vién
ki€m st tinh Binh Duong di yéu cau Kiém sat vién tham gia phién toa so thim
béo cdo qua trinh kiém st viéc tuan theo phap luat cua Hoi dong xét xir so tham,
Kiém sat vién bao céo ban an so thim phat hanh va dién bién phién toa tuyén an
1a thng nhat.

Nhén thidy Ban 4n so thAm xic minh, thu thap ching cu khong day du,
chua xem xét, thim dinh tai chd day chuyen may, chua khau hao tai san cO dinh
nhung budc bi don thanh téan 100% gia tri day chuyén 1a vi pham té tung, giy
kho khin cho cong tac thi hanh 4n, can hity mot phan ban 4n so thim, chuyén ho
so vé toa an cip so tham giai quyét lai theo dung qui dinh ctia phap luat, c6 cin
cit chAp nhan mdt phan khdng cdo clia bi don.

’ Can ctr khoér} 3 Piéu 308 B0 luat T6 tung dan su, Qé nghi HO1 déng x&t xur
chap nhan mét phan khang cao cua bi don, huy mot phan ban an so tham theo
huéng: Khong chap nhan mot phan yéu cau khoi kién cua nguyén don vé bude
bi don phai boi thuong 100% gia tri may moc ma nguyén don dau tu dé thuc
hién hop dong, budc bi don hoan tra gia tri may moc nguyén don dau tu dé thuc
hién hop dong sau khi trir khdu hao tai san, cac phin con lai clia ban 4n so
thaAm giit nguyén.

Nhiing yéu cau, kién nghi dé khac phuc vi pham t6 tung & giai doan phiic
tham: khong c6.

Sau khi nghién ctru cac tai liéu chimg ¢t ¢6 tai hd so dd dugc tham tra tai
phién toa; can cur vao két qua tranh tung tai phién toa, y kién cua luat su, dai
dién Vién Kiém sat nhan dan tinh Binh Duong.

NHAN PINH CUA TOA AN

[1] V& t6 tung:

[1.1] Pon khéang céo cua bi don Cong ty AS lam trong thoi han luat dinh,
pht hop véi quy dinh tai Dicu 271, 272, 273 B6 luat T6 tung dan su va duong
su da dong tam ung an phi theo quy dinh tai Diéu 276 B6 luat TH tung dan su
nén hop I¢.

[1.2] Ngay 19/11/2019, nguyén don da gdi cho Hoi dong xét xir cap phiic
tham don khiéu nai voi ndi dung Hoi dong xét xtr cap so tham da phat hanh ban
an sai v6i noi dung da tuyén an tai phién toa so tham. Kém theo don 1a mot USB
c6 ghi &m phan tuyén 4n ngdy 26/4/2019 cta Tham phan HN, Ban an sd
02/2019/KDTM-ST ngay 26/4/2019 (photo) cung bao phat cua Buu di¢én ghi
nhan ngay gui ban an la ngay 22/5/2019 dé chtng minh cho viéc Hoi dong xét
Xu cap so thdm tuyén an khéng c6 phan “Sau khi Cong ty AS thanh toan xong
s6 tién trén, Cong ty ML c¢6 trach nhiém ban giao cho Cong ty AS nhing may
moc d3 boi thuong gom: 01 may in NSV-20; 01 may in NVT-768; 02 may in
NVT-768 (da chirc ning) va 01 may sdy” nhung khi phat hanh thi c6 ghi trong



phan quyét dinh ctia ban an so tham.

Xét thay: Hoi dong xét xtr Toa an cap so tham di c6 ban giai trinh ngay
21/11/2019 xé4c dinh ban an phat hanh dting véi bién ban nghi an, ban an gdc da
tuyén tai phién toa so tham ngay 26/4/2019; Kiém sat vién tham gia phién toa so
tham da xac dinh ban an so tham phat hanh va dién bién phién toa tuyén an 1a
théng nhat; dong thoi theo qui dinh thi viéc ghi Am tai phién toa phai duoc su
déng y cua Hoi dong xét xtr nhung nguyén don xac dinh viéc nguyén don ghi
am khong dugc sy cho phep cua Hoi ddng xét xtr cAp so tham nén khong c6 cin
ctr chap nhan khiéu nai ctia nguyén don.

[2] V& ndi dung:

[2.1] Ngay 01/3/2014, Cong ty TNHH CK ML va Cong ty TNHH AS ky
két hop dong gia cong s6 ML-AH-201403001 v6i ndi dung: Cong ty ML nhén
gia cong in san pham vo tai nghe (earphone) cho Coéng ty AS, tong gia tri hop
d6ng 1a 10.080.000.000d chua bao gom thué VAT. 'Cong ty ML phai dau tu, lap
dit m6i day chuyén san xuét voi cong ngh¢ tién tién dé tlen hanh gia cong. Dbi
v6i Cong ty AS c6 nghia vu bao dam so luong dat hang tdi thiéu 1a 72.000.000
cai trong vong 24 thang ké tir ngay ky hop dong, néu dat hang khéng du sd
luong cam két thi phai chiu boi thuong thiét hai.

Pé thyc hién hop dong gia cong, Cong ty ML da dau tu, ky hop dong mua,
lap dat 04 day chuyén inpad hoan chinh véi tong chi phi 1a 828.652.56d. Tuy
nhién, tai thoi diém két thuc hop dong, tong sé luong theo cac don dit hang tur
Cong ty AS chi dat 5.879.487 cai.

Nguyén don Cong ty ML khai kién yéu cau Toa an giai quyét cac van dé
sau day:

1. Yéu cau Toa an tuyén chérp dat hop dong gia cong s6 ML-AH-
201403001 ngay 01/3/2014 duoc ky két gitra Cong ty AS va Coéng ty ML.

2. Yéu cau Cong ty AS phai bdi thudng cho Cong ty ML khoan thiét hai vé
may moc do viéc vi pham hop ddng gia cong vai so tién 1a 788.651.280d. Dbi
v6i s6 tién 40.001.280d Cong ty ML dé chi phi dé mua cac dung cu nhu khay
nhua, ban ghé do khéng cung cip duoc hoa don, ching tir nén khong yéu cau.

3. Yéu cau Cong ty AS boi thuong chi phi nhan cong Cong ty ML phai tra
luong trong thoi gian cho viée véi so tien 1a 372.089.9524.

4. Yéu cau Cong ty AS boi thuong khoan lgi nhuan tryc tiép ma dang 18
Cong ty ML dugc hudng néu khong c6 hanh vi vi pham hgp dong cua Cong ty
AS véi sb tién 1 2.920.131.9034.

Téng sb tién yéu cau 1a 4.080.873.1354.

Bi don Cong ty AS cho rang nguyén don Cong ty ML khong hoan thanh
han murc yéu cau cua hop dong, thiét hai ctia nguyén don néu co6 cung khong
phai do 151 cua bi don nén khong chap nhan toan bd yéu cau khoi kién cua
nguyén don; doéng thdi bi don cho rang Cong ty ML kinh doanh viéc in an
nhung chua ding ky kinh doanh 1a trai phap luat nén c6 don phan té vé viéc yéu



cau Toa 4n tuyén hop dong gia cong s6 ML-AH-201403001 ngay 01/3/2014
giita Cong ty AS va Cong ty ML v6 hiéu. V& hau qua cta viéc tuyén bd hop
d6ng vo hiéu, bi don tu chiu thiét hai.

[2.2] Xét thay:

[2.2.1] Céc yéu cau 2, 3, 4 cua nguyén don tai myc [2.1] lién quan dén viéc
bdi thudng thiét hai, khi giai quyét vu an phai ap dung cac qui dinh tai cac Diéu
302; 303; 304; 306 va 307 cua Luat Thuong mai. Can cur phat sinh trach nhiém
bdi thuong 1a phai c6 thit hai thuc té. Nghia 1a phai xac dinh gia tri thuc té cua
day chuyen inpad hién nay. Tuy nhién Toa an cap so thim dd khong thuc hién
viéc thim dinh gia ddi voi day chuyén inpad 1a khong dung véi qui dinh tai
khoan 2 Diéu 303 cta Luét Thuong mai.

Thiéu sot ctia Toa an cip so thim, Toa an cap phuc tham d3 khic phuc nhu
sau: Ra quyét dinh xem xét thim dinh tai chd; quyét dinh yéu cau nguyén don
cung cip hd so bio céo tai chinh dé xac dinh phan khau hao may moc nhung
nguyén don c6 van ban tir chbi hai van dé trén. Do vay, Toa an cap phuic tham
khoéng thé khic phuc duoc nhimg sai sot ctia Toa an cip so tham.

[2.2.2] Trong vu &n nay, nguyén don khai kién; bi don ¢6 don phan t6 nén
yéu cau khai kién ctia nguyén don va yéu cau phan to cua bi don phai dugc xem
xét cling trong mot vu 4n mdi giai quyét triét dé cac van dé ma cac duong sy yéu
cau.

[2.2.3] Do Toa 4n cép so tham di c6 nhiing sai sot trong qué trinh thu thap
chtimg ctr nhu dd phan tich tai muc [2.2.1] va su can thiét phai dugc xem xét
ddng thoi trong cung trong mot vu an nhu da phan tich tai muc [2.2.2] nén can
cin ctr khoan 3 Piéu 308 B0 luat T6 tung dan sy huy toan bd ban an so tham va
chuyén ho so vu 4n vé Toa an cap so tham giai quyét lai vy an.

Dé nghi cua Vién Kiém sat 1a chua hoan toan phu hop.

[3] Vé 4n phi kinh doanh thuong mai phtic thim: Do huy 4n so tham nén
bi don Cong ty AS khong phai nop.

Vi cac 1€ trén,

QUYET PINH:

- Can ct khoan 3 Piéu 308 va Biéu 310 Bo luat T6 tung dan su;

- Nghi quyét sé 326/2016/UBTVQHI4 ngay 30/12/2016 cia Uy ban
Thuong vu Quéc Hoi khoéa 14 quy dinh vé mirc thu, mién, giam, thu, ndp, quan
1y va sir dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Huy Ban 4n kinh doanh, thuong mai so tham s6 02/2019/KDTM-ST
ngay 26/4/2019 cua Toa an nhan dan thanh phd T, tinh Binh Duong va chuyén
hd so vu an cho Toa an nhan dan thanh phé T, tinh Binh Duong giai quyét lai vu
an theo thu tuc so tham.



2. An phi kinh doanh, thwong mai phtc tham: Céng ty TNHH AS khéng
phai chiu. Chi cuc Thi hanh an dan su thanh phd T, tinh Binh Duong hoan tra
cho Cong ty TNHH AS 2.000.000 dong tién tam tmg 4n phi da nop tai Bién lai
thu tam ang &n phi, 1& phi Toa an s6 0033912 ngay 13/5/2019 cua Chi cuc Thi
hanh &n dan sy thanh phd T, tinh Binh Duong.

3. Ban 4an phuc thdm c6 hiéu luc phap luat ké tir ngay tuyén &n
29/11/2019./.

Noi nhin: TM. HQI PONG XET XU SO THAM

- VKSND tinh BD; THAM PHAN - CHU TQA PHIEN TOA
- Cuc THADS tinh BD;

- Cac duong sy;

- T6 Hanh chinh tu phap;

- Luu: HO so, Toa Kinh té.

Thai Thi Hiru Xuin
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