TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG NINH Péoc lap - Tw do - Hanh phiic

Ban 4n sd: 19/2019/HNGD-PT

Ngay: 25-7-2019

V/v: “Tranh chp Hon nhan va

Gia dinh”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NINH

- Thanh phan Hpi dong xét xir phuc thiam gom cé:
Tham phén - Chii toa phién toa: Ong Truong Hong Can

Céac Tham phan: Ong Nguyén Hong Anh
Ong Ngé Vin Thang
- Thu ky phién toa: Ba Bui Thi Thanh Mai - Thu ky Toa an nhan dan tinh
Quang Ninh.

- Dai dién Vién kiém sat nhdn déan tinh Qudng Ninh tham gia phién toa: Ba
Nguyén Thi Thu Hoa - Kiém sat vién.

Trong ngay 25 thang 07 nam 2019, tai Toa an nhan dan tinh Quang Ninh,
xét xtr phic thAm coéng khai vu an dan sy thu 1y sé: 11/2019/TLPT-HNGD ngay
10/05/2019, vé viéc: “Tranh chap vé Hon nhan va Gia dinh” theo Quyét dinh
dua vu an ra xét xir s6 18/2019/QD-PT ngay 07/06/2019; Quyét dinh hoan phién
toa s6 10/2019/QD-PT ngay 27/06/2019, giita cac duong su:

- Nguyén don: Chi P Thi Thanh H; Sinh nim 1976;

Nghé nghiép: Tho may.

Dia chi: T6 6, khu Tan Lap 5, phuong T, thanh phd C, tinh Quang Ninh;
Co6 mat.

- Bi don: Anh Vi Binh D 6ng; Sinh nam 1976;

Nghé nghiép: Giam doc Cong ty trach nhiém hitu han X.

Pia chi: T6 6, khu Tan Lap 5, phuong T, thanh phd C, tinh Quang Ninh.

Chd &: Phong 206 khu B, Chung cu 06 tang to 13, phuong H, thanh ph
L, tinh Quang Ninh; C6 mat.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Cong ty Co6 phan XD; Tru so: khu Hop Thanh, phuong P, thanh phd B,

Quang Ninh; Nguoi dai dién theo phap luat: Ong Té Ngoc H — Chirc vu: Tong

Giam dbc, vang mit.

2. Cong ty trach nhi€ém hiru han X; Tru so: T6 14 B (nay la t6 6, khu Tan Lap 5),

phuong T, thanh phd C, tinh Quang Ninh; Nguoi dai dién theo phap luat: Anh
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Vi Dinh D; Sinh nam: 1976; C6 mat.

3. Ong Vii Duong P; Sinh nim 1950; Dia chi: T6 6, khu Tan Lap 5, phuong T,
thanh phd C, tinh Quang Ninh, c6 mit.

4. B4 Pham Thi T; Sinh nam 1947; Pia chi: T 6, khu Tan Lap 5, phuong T,
thanh ph6 C, tinh Quang Ninh, ving mat.

5. Ba DS Thi P; Sinh ndm 1960; Dia chi: S6 nha 01, ngo 605, thon Tan Thanh,
xa Minh Thanh, thi xd Quang Yén, tinh Quang Ninh, c0 mat.

6. Anh L€ Van C; Chi Pham Thi T; Trua tai: Xom 23, xa Hai Anh, huyén H, tinh
Nam Dinh; Tam trG tai: T6 2, khu Tan Lap 1, phuong T, thanh phé C, tinh
Quang Ninh (Chj Théu uy quyén cho anh C); ¢4 mat.

NOI DUNG VU AN

Theo ban an so tham, noi dung vu an tom tat nhu sau:

Nguyén don chi P4 Thi Thanh H trinh bay:

- V& tinh cam: Chi D4 Thi Thanh H két hon véi anh Vil Pinh D trén co sé
tu nguyén, c6 thoi gian tim hiéu, yéu nhau va c6 dang ky két hon tai Uy ban
nhan dan phuong T, thi x4 C (nay 1a thanh phd C) vao ngay 15/12/2003. Sau khi
két hon, vo chong chung séng hoa thuan, hanh phuc dén nam 2012 thi phat sinh
mau thudn, nguyén nhdn 1a do vo chdng thuong xuyén bat dong quan diém,
khong tim duoc tiéng noi chung trong cudc song gia dinh. Ngoai ra, chi H con
nghi ngd anh P ¢6 quan hé tinh cam véi nguoi phu nit khac, din dén mau thuin
ngay cang tram trong, chi va anh D da séng ly than nhiéu lan va ciing nhiéu lan
dugc hai bén gia dinh hoa giai, nhung quay vé chung song mot thoi gian ngan
mau thun lai xay ra. Tir ngay 10/9/2017, chi chuyén vé nha me dé song ly than
v6i anh D cho dén nay. Nay chi thiy mau thuin di trAm trong, tinh cam vo
chdng khong con, chi yéu cau Toa an giai quyét cho chi duoc ly hon véi anh Vi
Dinh D 0ng.

- Vé con chung: Qua trinh chung séng, vo chong ¢ hai con chung la Vil
Minh D, sinh ngay 08/11/2004 va Vi Nhat M, sinh ngay 08/12/2011. Khi ly
hon, chi yéu cau duoc truc tiép nudi dudng ca hai con chung dén tudi thanh
nién, yéu cau anh D c6 nghia vu cip dudng nudi mdi con chung sb tién Ia
2.000.000 dong/thang, thoi gian cAp dudng tir thang 4/2018 cho dén khi cé4c con
thanh nién (du 18 tudi); Chi yéu cau anh P tra tién cap dudng mot lan.

- V& tai san chung gom:

+ 295497,0m° dat trong rimg, dia chi tai: Khu 7A (nay thudc t6 6, khu 7B)
phuong Q, thanh phé C, tinh Quang Ninh; thoi han 50 nam, theo gidy ching
nhan Quyén st dung dat s6 BQ 616753 do Uy ban nhan nhan thanh phd C cap
ngay 02/02/2016 mang tén Vii Binh D va DS Thi Thanh H. Gia tri tai thoi diém
hién tai khoang 3.000.000.0004d (ba ty dong), chi yéu cau duoc chia d6i thira dit,
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lay cac dinh tir tht ty s6 23 dén thi tu s6 45 theo vin ban chi cung cip dé ngay
14/11/2018.

+ Tién giri tai Ngan hang do anh Vil Pinh P dung tén gém 06 sb tiét kiém
voil téng s6 tién 1a: 2.825.209.200d. Chi yéu cAu dugc chia doi sb tién nay, cu
thé 1a 1.400.000.000d (mot ty bdn tram triéu dong)

+ Hai 16 dat s6 185, 186 tai khu d6 thi méi phudng T, thanh phd C. Chi
yéu cAu duoc chia thira dat s6 185 dién tich 86,7m?, theo tai liéu giao nhan dat
ngay 11/5/2016 gitta anh Vii Dinh D va dai dién Cong ty C6 phan XD. Gia tri
thira dat khoang 400.000.000d. Hai thira dat nay hién vo chong anh C, T 1a em ho
cua anh D muon va da xay dung nha xudng, viéc xay dung nha xudng chi khong
biét, khong hoi ¥ kién chi vi vay chi khong c6 nghia vu phai bdi thudng cho anh
C,chiT.

Péi voi viéc anh P ding 02 thira dat trén lam tai san dam bao cho hop
ddng hop tac ngay 05/11/2014 duogc giao két giira anh Vil Dinh D va chi DS Thi
P, chi khong dugc anh B khong trao ddi, ban bac gi va chi cling khong biét, chi
dén nay, khi vo chéng ly hén, anh D dua ra hop déng néu trén, chi méi duge biét.
Quan diém cua chi 1a yéu cau Toa an tuyén bd giao dich dan sy duoc xéac 1ap gitta
anh D, chi P 1a giao dich dan su vo hiéu.

Pdi v6i khoan no 1a 1.425.000.0004, phat sinh gitta anh D va chi P, chi
khong c6 nghia vu gi ddi véi khoan ng nay, béi 1& khi anh D thuc hién giao dich
v6i chi P chi khong biét, nay chi yéu cau tuyén bd giao dich nay 1a vo hiéu, vi
vay, anh D phai hoan toan chiju trach nhiém vé toan bd khoan ng ddi véi chi P.

+ Tai san tai cira hang cat may tai t6 8, khu Tan Lap 1, phuong T gém: 04
may may cii gia tri hién tai 1a 8.000.000 dong; 01 ban 14 cii gia gia tri 1a 1.000.000
dong va toan b sb vai tai cira hang nay 1a 11.000.000 dong. Khi ly hon, chi xin
duoc sir dung toan bo tai san tai ctra hang may nay va thanh toan cho anh B s6
tién 1a 10.000.000 dong.

+ Gop von kinh doanh tai Cong ty trach nhiém hitu han X, theo gidy ching
nhan ding ky doanh nghiép cta S& Ké hoach va Pau tu tinh Quang Ninh, ding
ky thay doi lan thir 3 ngay 16/12/2010, chi gop 35 % sb von. Tat c tai san cia
Cong ty TNHH X c6 tong gia tri 1a 1.600.000.000 dong. Mic du trong phan gop
vbn tai gidy phép kinh doanh ghi chi gop von 35% nhung thyc té chi dong gop
50% trong tong so tai san ctiia Cong ty, viéc ghi chi dong gbp von 35% chi dam
bao hoat dong cua Cong ty, vi vay, khi ly hon, chi yéu cau Céng ty TNHH X
thanh toan tra cho chi phan tai san twong duong véi phan von gop cua chi 1a 50%.
Cu thé chi yéu cau duge chia 01 xe 6 td nhin hiéu Honda Civic bién kiém soat
14A-040.61 gia tri tai san 1a 364.000.000 dong va 196.000.0004d tién mat; Cong
ty TNHH X duoc s¢ hitu cac tai san con lai. Déi v6i so tién 1.500.000.000d dé



nang von diéu 1& cua Cong ty, sd tién ndy di dugc dung dé mua sim cic tai san
ctia Cong ty, vi vy chi khong c6 yéu cau gi khac dbi véi sd tién nay.

- V& cong ng chung: khong c6 cong no chung.

Bi don anh Vii Pinh D trinh bay:

+ V@& tinh cam: Anh P x4c nhan vé thoi gian, diéu kién, hoan canh két hon
nhu chi D6 Thi Thanh H khai 1a dung. Thoi gian dau vo chdng chung song hanh
phuc, sau d6 thi thuong xuyén phat sinh méau thuin, nguyén nhén 1a do vo chdng
bat dong quan diém séng, tinh cach khong hoa hop, khong tim dugc tiéng néi
chung dan dén vo chdng hay cii vé, x6 xat nhau. Mdi 1an nhu véy, chi H khdng
tim bién phép khic phuc mau thuin vo chéng, ma lai lién tuc doi ly hon khién
mau thuin ngdy thém trim trong. Tir thang 6/2017, vo chong tuy sdng trong mot
nha, nhung khong ai quan tdm dén ai. Pén nay anh ciing thay tinh cam vo chdng
khéng con, mau thuin di trim trong, anh ciing yéu cau Toa an giai quyét cho
anh dugc ly hon voi chi H.

- V& con chung: Nhu chi H khai 1a ding. Khi ly hon, anh dong y giao ca
hai con chung cho chi H dugc truc tiép nudi dudng dén tudi thanh nién; Anh chi
dong y cap dudng cho mdi con chung 1a 1.000.000 dong/thang, thoi gian cap
dudng tir thang 4/2018 cho dén khi mdi con chung thanh nién (du 18 tuoi).

- V& tai san chung:

+ Dbi voi dién tich 295497, 0 m? dét rimg san xuét, thoi han 50 nim, theo
gidy chimg quyén str dung dat s6 BQ 616753 do Uy ban nhan déan thanh phd C
cap ngay 02/02/2016 mang tén chu st dung dat Vii Dinh D va B3 Thi Thanh H
c¢6 dia chi tai Khu 7A (nay thudc to 6, khu 7B) phudng Q, thanh phd C, tinh
Quang Ninh nhu chi H trinh bay 1a tai san chung cua vo chong, anh khong dong
¥, vi ngudn goc quyén str dung dat trén tir nim 1994 13 tai san riéng cua anh,
viéc trong gidy chimg nhan quyén str dung dat mang tén anh va chi H, 1a do Uy
ban nhan dan thanh phé C tu ¥ dua tén chi H vao, khi nhan gidy anh di trinh bay
quan diém nay va duoc co quan chirc ning c6 thim quyén tra 101 1a giai quyét
theo quy dinh cua phéap luat. Con tai san trén dat 1a toan bd cay keo 3 tudi 1a do
anh trong, chi H khong biét viéc anh trong cdy keo trén dién tich dat nay, nén
anh khong dong ¥ chia so tai san trén cho chi H, va vi vay, anh khong c6 quan
diém gi vé gid tri clia toan bo tai san nay. Anh chi dong y chia cho chi H phan
loi tirc ma dét rimg mang lai, nhung hién nay do cay mai trong chi khoang 2 dén
3 nam nén chua cé lgi nhuén gi.

+ Pbi voi khoan tién gui tai Ngan hang OCEAN Bank bao gdm 06 so tiét
ki€ém nhu chi H trinh bay la dung, nhung day la tai san riéng cta anh c6 dugc la
do thu nhap tir viéc anh san xuat cay 1am nghiép va thu nhap san pham tir viéc
trong ring ma co, vi vay anh khdng dong ¥ chia so tai san nay cho chi H.



+02 16 dat s6 185, 186 cung c6 dia chi tai khu d6 thi méi phuong T, thanh
phd C, Hop dong gdp vén mang tén anh voi Cong ty c¢d phan XD tir nam 2005,
anh di thanh toan tién cho hai 16 dit trén khoang 200.000.000 dong, hién tai
chua thanh toan hét. Khi anh mua 02 16 dat nay anh khong ban bac gi véi chi H,
ngudn tién dé mua dat ciing tir ngudn anh san xuat cay 1am nghiép va thu nhap
san pham tir viéc trong rimg ma co, nén day 1a tai san riéng cta anh, anh khdng
d6ng y chia tai san nay cho chij H.

Hién hai 16 dat nay anh di dung dé dam bao nghia vu tra ng cho Hop
ddng hop tac sé: 10/HD—XT/2015 vé viéc “Trong ring, chiam soc ring 2015 dén
2019” giira anh va ba P Thi P vao ngay 05/11/2014. Cho dén thoi diém hién
nay, ddi chiéu cong no, anh con ng ba D6 Thi P s6 tién 1a 1.425.000.0004 tién
cong. Khi anh dung tai san ndy dé dam bao cho hop dong hop tac néu trén, anh
khong trao d6i ban bac gi v6i chi H, vi anh cho rang, day 1 tai san riéng cua
anh, anh c6 quyén dinh doat d6i véi tai san ctia minh. Khu dét rimg dé thyc hién
hop dong giita anh va ba B3 Thi P khong ndm trong dién tich 295497,0m’ dat
ring san xuat thoi han 50 nim néu trén, ma 1a tai san cia gia dinh anh, khong
lién quan dén chi H va Cong ty TNHH X, do d6, dbi voi khoan no
1.425.000.0004 tién cong, anh hoan toan chiu trach nhiém.

+ Tai san tai cra hang cat may tai t6 8, khu Tan Lap 1, phuong T, thanh
phé C, tinh Quang Ninh nhu chi H trinh bay, anh dé toan bo sd tai san tai cira
hang cat may cho chi H, anh khong yéu cau Toa an giai quyét.

- V& tai san gbp von tai Cong ty TNHH X:

Cong ty TNHH X (Cong ty X) c6 hai thanh vién 13 anh va chi o Thi

Thanh H, do anh 1a nguoi dai dién theo phéap luat, trong d6 anh dong goép von
65%, chi H gop vén 35 %. Tai san cua Cong ty TNHH X nhu chi H d trinh bay
la dung, nhung day la tai san ctia Cong ty TNHH X, viéc anh dua chi H la thanh
vién cta Cong ty, 1a do anh tu ¥ xac 1ap s6 von cta chi H, dé duy tri hoat dong
ctia Cong ty cho dén nay, vi vay anh khong khong dong y chia tai san nay cho chi
H. Dong thoi, anh yéu cau Tda an hiy 35% phan von gdp vao Cong ty cta chi H,
v6i 1y do chi H chi ¢ tén trong gidy ching nhan dang ky kinh doanh, khong tham
gia, khong hoat dong diéu hanh Cong ty. Vé van dé nay, tai phién toa so tham,
anh D dé nghi Hoi dong xét xir xem xét giai quyét theo quy dinh ctia phap luat.

Véi ndi dung trén, tai ban an so tham cta Tda 4n nhan dan thanh phé Cda

quyét dinh: Can ctt Khoan 1, khoan 2 Diéu 28; khoan 2 Piéu 147 B6 luat T4 tung
dan sy; Diéu 130; Diéu 131; Diéu 385; Diéu 408; Diéu 513; Diéu 213 Bo luat
Dan sy; Diéu 56; Diéu 81; Diéu 82; Diéu 83; Diéu 25; Diéu 33; Diéu 36; Diéu 59;
Piéu 62; Diéu 64 Luat hon nhan va gia dinh; Nghi quyét )
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Qudc Hoi vé an
phi, 1€ phi Toa an.



Tuyén xu
1. V€ quan h¢ hon nhan, nudi con chung, cap dudng cho con:

Chap nhan yéu ciu xin ly hon, nudi con chung; Chap nhan mot phan vé
yéu cau cip dudng cho con ctia chi D5 Thi Thanh H

[1.1] Cho ly hén giita chi P Thi Thanh H va anh Vii Dinh B

[1.2] Giao hai con chung la Vii Minh D, sinh ngay 08/11/2004 va Vi Nhat
M, sinh ngay 08/12/2011 cho chi P Thi Thanh H duoc truc tiép nudi dudng
dén tudi thanh nién (du 18 tudi)

[1.3] Anh Vi Dinh D c6 nghia vu cap dudng nudi con chung, mdi con
chung s6 tién 13 1.500.000d (mot triéu nim tram nghin déng) mot thang cho dén
khi mdi con chung thanh nién (du 18 tudi); Anh B c6 quyén, nghia vu thim nom
con chung khdng ai dugc can tro.

2. Vé tai san chung:

Chép nhan mot phan yéu cau vé chia tai san chung cia chi P4 Thi Thanh
H. Khong chap nhan yéu ciu cta anh Vi Dinh b 6ng

[2.1] Déi véi tai san 1a quyén sir dung dit 295497,0 m®, muc dich st dung
1a dat rimg san xuat thoi han 50 nam, theo gidy ching quyén st dung dat sé6 BQ
616753 do Uy ban nhan dan thanh pho C cép ngay 02/02/2016 mang tén chu sir
dung dat Vii Dinh B va DS Thi Thanh H c¢6 dia chi tai to 7A, phuong Quang
Hanh, thanh phd C, tinh Quang Ninh.

Chia cho chi S Thi Thanh H 30% gia tri quy doi bang tién cu thé nhu
Sau.

2.347.000.000d x 30% = 704.100.000d (bay tram linh bbn triéu mot trim
nghin dong)

Chia cho anh Vii Pinh B 70% gi4 tri quy doi bang tién cu thé nhu sau:
2.347.000.000d - 704.100.000d = 1.642.900.000d (mdt ty sau traim bon muoi hai
triéu chin trim nghin déng)

Budc anh Vii DBinh P phai thanh toan tra cho chi D3 Thi Thanh H s6 tién
704.100.000d (bay trdm linh bdn triéu mot trim nghin dong), va dugc quyén st
dung, so hitu toan bo s tai san 1a dat rimg, cay trong trén dat néu trén.

[2.2] D6i vai tai san theo gidy xac nhan sé du danh cho so tiét kiém va tai
khoan tiét kiém ngay 27/12/2017 cia Ngan hang Thuong mai TNHH MTV Dai
Duong — Chi nhanh Quéang Ninh (goi tat 1a Ngan hang OCEAN BANK) déi véi
khach hang Vi Pinh D c6 téng sé 06 so tiét kiém, tong sb tién 1a
2.820.209.200d (hai ty tam tram hai muoi triéu hai tram linh chin nghin hai tram
dong).

Chia cho chi D6 Thi Thanh H 20% trén téng s6 tién trén cu thé:
2.820.209.200d x 20% = 564,041,840d (nam tram sau muoi bon triéu, khong
tram bon muoi mot nghin tam trim bén muoi nghin déng)
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Chia cho anh Vi Pinh P 80% trén tong sd tién trén cu thé:
2.820.209.200d - 564,041,840d = 2.256.167.360d (hai ty hai tram ndm muoi
sdu triéu mot trim sau muoi bay nghin ba trim sau muoi dong)

Budc anh Vii Dinh D phai thanh toan tra cho chi Pé Thi Thanh H sb tién
564,041,840d (ndm trim sau muoi bon triéu khong traim bén muoi mot nghin
tam trim bén muoi nghin déng)

[2.3] Di voi tai san 1a 02 thira dat s6 185 LKD, 186 LKD cung c6 dia chi
tai khu d6 thi méi phuong T, thanh phd C, nay thudc to 6, khu Tan Lap 3,
phuong T, thanh phd C

Chia cho chi DS Thi Thanh H thira dit s6 185 LKD, c6 dién tich chiéu rong
5,1m x chiéu dai 17m = 86,7m? ; ranh gidi thira dat: Phia Dong giap thira s6 186
LKD; phia Tay giap 6 sé 184; Phia Nam giap via hé va duong di; Phia Béc giap
cdng thoat nudc; Vi tri thira dat: T6 6, khu Tan Lap 3, phuong T, thanh phé C,
tinh Quang Ninh; Gia tri tai san tri gia 476.850.000d (bbn trim bay muoi sau
triéu, tAm trim ndm muoi nghin dong)

Chia cho anh Vil Pinh D thta dat s6 186 LKD, c¢6 dién tich chiéu rong
5,1m x chiéu dai 17m = 86,7m” ; ranh gidi thira dat: Phia Pong giap via hé va
duong di; phia Tay giap 6 s6 185 LKD; Phia Nam giap via hé va duong di; Phia
Bic giap cong thoat nudc; Vi tri thira dat: T6 6, khu Tan Lap 3, phuong T, thanh
phé C, tinh Quang Ninh; Gia tri tai san tri gia 476.850.000d (b6n trim bay muoi
sdu triéu, tim trim nim muoi nghin déng)

Anh D, chi H ¢6 nghia vu thanh toan day du tién cho Cong ty C6 phan
XD theo ndi dung cong van sé6 661/CV — QNC ngay 24/7/2018 cua Cong ty
QNC, va nhiing khoan chi phi phat sinh (néu c6) khi 1am tha tuc nhan chuyén
nhuong dat.

[2.4] Budc anh Lé Van C, chi Pham Thi T, dia chi tai: Xom 37, xa Hai
Anh, huyén H, tinh Nam Dinh; Tam tra tai: Tb 2, khu Téan Lap 1, phuong T,
thanh phd C, tinh Quang Ninh, phai thao d& toan bd nha xudng va cac cong
trinh, kién trac khac da xdy dung trén hai 16 dat 185 LKD, 186 LKD c6 dja chi
tai T6 6, khu Tan Lap 3, phuong T, thanh phd C, tinh Quang Ninh, tra lai mat
béng hai 16 dat trén cho anh D, chi H.

[2.5] D6i véi tai san tai cira hang cat may: Chia cho chi P& Thi Thanh H
duoc quyén sé hitu doi voi toan bo tai san tai cira hang cit may tai to 8, khu Tan
Lap 1, phuong T, thanh phd C, tinh Quang Ninh gdm: 04 may may mua tir nim
2002, gia trj hién tai 1a 8.000.000 dong; 01 ban la nhin hi¢u Han Qudc mua tir
thang 11/2017 gia tri 12 1.000.000 déng va toan bd sb vai tai cira hang nay 1a
11.000.000 dong. Tong gia tri tai san 1a 20.000.000d (hai muoi triéu dong)

[3] Pbi v6i Hop dong hop tac ngay 05/11/2014:

Chép nhan mot phan yéu cau cta chi P6 Thi Thanh H;
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Tuyén bb hop dong hop tac ngay 05/11/2014, duge giao két giira anh Vil
Pinh P va chi D6 Thi Pht, vo hiéu mot phén, cu thé noi dung tai san dam bao 1a
hai thira dat s6 185 LKD, thira dat s6 186 LKD tai T6 6, khu Tan Lap 3, phudng
T, thanh phd C, tinh Quang Ninh theo hop dong gdp von mang tén anh Vii Dinh
P va Cong ty cd phan xay dung Quang Ninh bi v6 hiéu.

Céac ndi dung khac cta hop dong khong bi vo hiéu duoc thuc hién theo
quy dinh chung ctia phap luat vé dan su.

[4] V& tai san gop von tai Cong ty trach nhiém hiru han X.

Chap nhan yéu cau vé chia tai san chung theo phan cta chi B3 Thi Thanh
H.

Khoéng chip nhan yéu cdu cua ngudi cd quyén loi, nghia vu lién quan
Cong ty trach nhiém hitu han X do anh Vi Pinh B; chtrc vu: Giam ddc, 1a dai
dién theo phap luat;

Chia cho chi P& Thi Thanh H 35% trén tong sb tai san cua Cong ty
TNHH X cuy thé: 1.671.000.000d x 35% = 584.850.000d (nim trim tam muoi
bdn triéu tAm trim nam muoi nghin dong)

Chi P4 Thi Thanh H duoc quyén so hitu 01 xe 6 t6 nhan hiéu Honda
Civic bién kiém soat 14A — 040.6, dang ky xe mang tén Cong ty TNHH X, tai
san c6 gia tri 1a 364.000.000d (ba trim sdu muoi bon triéu dong)

Cong ty TNHH X c6 nghia vu thanh toan tra cho chi D3 Thi Thanh H s6
tién sb tién chénh léch 1a 584.850.000d - 364.000.000d = 220.850.000d (hai
trdm hai muoi triéu tAm trim nim muoi nghin dong).

Chia cho Cong ty TNHH X 65% trén tong sb tai san ciia Cong ty TNHH
X cu thé: 1.671.000.000d x 65% = 1.086.150.000d (mot ty khong trim tam
muoi sau triéu mot trim ndm muoi nghin dong)

Cu thé Cong ty TNHH X dugc quyén sé hitu:

+ 01 xe 6 to nhan hiéu IZUZU bién kiém soat 14A — 4205, dang ky mang
tén c6 Cong ty TNHH X;

+ 01 xe 6 tO tai ben 4,75 tn nhan hiéu Truong Giang bién kiém soat 14C—
083.81, dang ky mang tén c6 Cong ty TNHH X

+ 01 can ho chung cu, c6 dién tich sir dung 85 m” c6 dia chi tai to 13, khu
4, phuong H, thanh phé L, tinh Quang Ninh, theo Gidy chimg nhan quyén sir
dung dat, quyén sé hitu nha & va tai san khac gan lién voi dat sé6 CP 955414, do
S Tai nguyén va Mdi truong tinh Quang Ninh cap ngay 11/5/2017 mang tén
Cong ty trach nhiém hitu han X.

[5]. V& an phi:

- Chi P& Thi Thanh H phai ndp 300.000d (ba trim nghin dong) 4n phi ly
hén so tham va 78.996.836d (bay muoi tAm triéu chin trim chin muoi sdu nghin,
tam trim ba muoi sau déng) duoc trir di s6 tién 37.000.000d (ba muoi bay triéu
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d6ng) di ndp tam ung an phi theo bién lai s6 0009727 ngay 03/11/2017 va sb
tién 33.000.000d (ba muoi ba triéu dong) dd ndp tam ung an phi theo bién lai s6
0009869 ngay 02/02/2018 ctia Chi cuc thi hanh an dan su thanh phd C. Chi B§
Thi Thanh H con phai ndp 9.296.836d (chin tri€u hai trdim chin muoi sdu nghin
tam trim ba muoi sau ddng) an phi dan sy so tham.

- Anh Vi Dinh D phai nép 300.000d (ba trim nghin dong) an phi cip
dudng cho con va 112.375.917d (mdt tram muoi hai tri¢u ba trdm bay muoi 1am
nghin chin trim muoi bay dong) an phi dan su so tham.

- Cong ty TNHH X do anh Vii Binh B; chtic vu: Giam ddc, 1a dai dién theo
phap luat phai ndp 44.584.500 (bén muoi bdn triéu nim trim tdm muoi bon
nghin ndm trim ddng) an phi dan sy so tham.

Ngoai ra ban 4n con Quyét dinh quyén khang céo, quyén yéu cau thi hanh
an theo luat dinh.

Ngay 01/02/2019, chi D6 Thi Thanh H khang cdo mot phﬁn ban an so
tham vé trg cAp nudi con va chia tai san. Ngay 12/02/2019, chi H ¢6 don xin rat
khang céo.

Ngay 15/02/2019, anh Vii Pinh B ¢6 don khang céo vé chia tai san. Tai
Quyét dinh s6 03/2019/QD-PT ngay 21/03/2019, Toa an nhan dan tinh Quang
Ninh khong chap nhan viéc khang cao qua han ctia anh Vii Pinh D.

Tai Quyét dinh khang nghi s6 22/QDKNPT-VKS ngay 20/02/2019, Vién
truéng Vién kiém sat nhan dan tinh Quang Ninh khang nghi Ban 4n so thim sd
02/2019/HNGD-ST ngay 23/01/2019 cta Toa an nhan dan thanh phd C, véi noi
dung:

- D6i v6i tai san 1a Quyén sir dung 02 thira dat s6 185KLD va 186KLD,
anh P chua ndp hét tién trong Hop dong gop von véi Cong ty C6 phan XD nén
hai bén chua hoan tat thi tuc chuyén nhugng quyén sir dung dat, nhung Toa an
cap so thim khong dua Cong ty Co phan XD vao tham gia t6 tung véi tu céch 1a
ngudi ¢d quyén loi, nghia vy lién quan 1a thiéu sot, vi pham khoan 4 Diéu 68 Bo
LTTDS; Mit khac Ban 4n tuyén chia thira dat cho cac dwong su 1a khong ding.

- D6i v6i s6 tién giri tiét kiém 2.825.209.200d: Ban 4n so tham chia cho
chi H duoc huong 20% sb tién gt trén 1a chua phu hop, chua xem xét hét dén
cong strc dong gop cua chi H vao khéi tai san chung cua vo, chong.

- P6i v6i yéu cau chia tai san 12 von gop tai Cong ty TNHH X, ban an so
tham cin c& Luat hon nhan va gia dinh chia cho chi H 35% vén gop, giao cho
chi H chiéc xe 6 t6 Honda Civic va buoc Cong ty TNHH X thanh toan chénh
1éch cho chi H 1a khéng dung quy dinh tai khoan 2 Piéu 51 Luit Doanh nghiép
2014.

- Bbi véi quyén st dung dién tich 295.497m? dat rung va tai san trén dat,
Ban 4an so tham chia cho cac dwong sy va budc anh B thanh toan gia tri bang
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tién cho chi H, nhung khong xac 1ap quyén sé hitu, quyén st dung cho anh D,
trong khi Gidy CNQSDD mang tén anh D, chi H 1a thiéu sét.

- Ban 4n so thdm tuyén budc anh D va Céng ty TNHH X thanh toén
chénh I¢ch tai san cho chi H nhung khong xdc dinh nghia vu cham tra khi thi
hanh 4n 1a thiéu sot.

Tai phién toa phiic tham, Kiém sat vién giit nguyén khang nghi cua Vién
treong Vién kiém sat nhan dan tinh Quang Ninh.

Kiém sat vién phat biéu y kién vé viéc tuan theo phap lut to tung cia
Tham phan, Hoi dong xét xtr, Thu ky toa an di duoc tién hanh ding qui dinh
cta Bo luat t6 tung Dan sy; Nguyén don, bi don, nguoi co quyén lo1, nghia vu
lien quan thuc hién dung quyén va nghia vu ctia minh theo qui dinh ctia Bo luat
t6 tung Dan su. Vé ndi dung, dé nghi Hoi ddng xét xir chdp nhan khang nghi ctia
Vién truong Vién kiém sat nhan dan tinh Quang Ninh.

NHAN PINH CUA TOA AN

Chi D3 Thi Thanh H két hén v&i anh Vii Pinh P trén co sé tu nguyén, co
thoi gian tim hiéu, yéu nhau va c6 ding ky két hon tai Uy ban nhan dan phuong
T, thi x4 C (nay Ia thanh phé C) vao ngay 15/12/2003. Sau khi két hon, vo
chéng séng hoa thuan, hanh phtc dén nam 2012 thi phat sinh mau thuan.
Nguyén nhan do bat déng quan diém sbéng, vo chong khéng co tiéng ndi chung.
Mic du da duoc hai bén gia dinh hoa giai nhiéu 1an va hai nguoi ciing d song ly
than nhiéu 1an, nhung mau thuin ngdy cang trim trong. Ké tir thang 9/2017 cho
dén nay, hai nguoi séng ly than mdi ngudi & mot noi, khdng ai quan tdm dén ai.
Chi H xin ly hon va anh P ciing dong ¥ nén cip so tham xir cho hai nguoi ly hon
la c6 can ctr.

Xét khang nghi ciia Vién trudong Vién kiém sat nhan dan tinh Quang Ninh
thay:

[1]. V@ to tung: Nam 2005, anh Vii Pinh D ky Hop dong voi Cong ty Co
phan XD gop vén chuyén nhuong quyén sir dung 02 6 dét s 151, 152 16 LKD
khu d6 thi mgi phuong T, dén ndm 2013 chuyén doi thanh 02 6 s6 185, 186 16
LKD. Theo tai liéu c6 trong hd so, anh B chua ndp du sb tién trong hop doéng va
do du an chua hoan thién ha tﬁng, nén hai bén chua hoan tat viéc chuyén
nhuong. Nay vo chong anh B ly hon va chia tai san c6 lién quan dén 02 6 dat
nay, nhung Toa 4n cap so tham khong dwa Cong ty Co phan XD vio tham gia t6
tung v6i tu cach 1a nguoi ¢6 quyén loi, nghia vu lién quan 1a thiéu sét, vi pham
khoan 4 Diéu 68 Bo luit t6 tung dan sy. Qué trinh giai quyét vu an & cap phic
tham, sau khi nghién ctru vin ban yéu cau cho biét quan diém vé van dé nay,
ngay 02/07/2019, Cong ty C6 phan XD da ¢ vin ban tra 10i: Viéc v chong anh
D ly hon c6 chia tai san lién quan dén 02 6 dat 185, 186 16 LKD tai Dy an Khu
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dan cu phuong T, anh D 1a khach hang va duoc bao dam quyén loi theo noi
dung hop ddng, cac vin ban thoa thuin co lién quan da duoc ky két gitta Cong
ty va khach hang; Phan quyét ciia Toa an budc v chong anh D phai thyc hién
lién quan dén quyén loi va nghia vu d6i voi 02 6 dét trén. Cong ty ton trong cac
quyét dinh ctia Toa an va khong c6 ¥ kién nao khac ngoai nhitng ndi dung da
trinh bay v6i Toa an cip so thAm. Nhu vdy cip phac thim bo sung Cong ty Co
phan XD vao tham gia t6 tung, dam bao dung quy dinh ctia phap luat.

[2] Vé chia tai san chung:

[2.1] Dbi véi tai san 1a quyén str dung 295.497,0 m? dit ring san xuét thoi
han 50 nim va tai san trén dat: Theo gidy ching quyén st dung dat sd BQ
616753 do Uy ban nhan dan thanh phd C cap ngay 02/02/2016, thi tén chu str
dung dat 12 Vii Binh B va B Thi Thanh H c6 dia chi tai Khu 7A (nay 1a t6 6,
khu 7B), phudng Quanh Hanh, thanh phé C, tinh Quang Ninh. Cip so thim xac
dinh 12 tai san chung va chia cho cac duwong su 1a ¢6 can ctr. Tuy nhién cp so
tham budc anh P thanh toan gia tri bang tién cho chi H, nhung khong xac 1ap
quyén s& hitu, sir dung cho anh P 1a thiéu sot. Cap phiic tham s& bo sung noi
dung nay.

[2.2] Doi v6i tai san 1 s6 tien gui tiét kiém, tong so tién 14 2.820.209.200d,
cap so tham xac dinh dy 1a tai san chung cua anh D, chi H 1a ding. Tuy nhién,
khi chia tai san ndy, cap so thim nhan dinh phan 16n tai san nay do anh D tao
dung, chi H co ban lam cong vi¢c hau can, quan 1y gia dinh, nudi day con cai.
Tir nhan dinh d6, cip so tham chia cho chi H hudng 20% sb tién gui tiét kiém 1a
danh gia chua day du, vi chi H con c6 thu nhdp tir nghé may va c6 35% von gop
ctia Cong ty X. Can thiét phai nang ty 18 s6 tién duoc hudng cho chi H méi bao
dam quyén va loi ich cua chi H.

[2.3] P6i v6i tai san 1a quyén st dung 02 6 dat s6 185, 186 L6 LKD cung
c6 dia chi tai khu d6 thi moi phuong T, thanh phd C, cdp so tham quyét dinh
chia cho cac duong sy thira dat 1a khong ding, ma phai 1a quyén st dung thia
dat. Cap phiic tham s& stra cho diing quy dinh.

[2.4] Di véi tai san 13 von gop tai Cong ty TNHH X.

Cong ty TNHH X 1a Cong ty trach nhiém hitu han hai thanh vién, mac du
hai thanh vién nay ciung ho gia dinh, nhung viéc sir dung, quan 1y von gop phai
thuc hién theo Luét doanh nghiép. Khoan 2 Piéu 51 Luét doanh nghiép quy dinh
vé nghia vu cua thanh vién: Khéng dugc rat von di gop ra khoi cong ty dudi
moi hinh thirc, trir truong hop quy dinh tai cac Piéu 52, 53,54 va 68 Bo luat nay.
Viéc Toa an cip so tham chia 35% vén gdp cho chi H bing xe va tién mit 13
khong dung quy dinh ctia Luat doanh nghiép. Cap phuc tham sta lai cho ding
quy dinh.
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[2.5] Vé xac dinh nghia vu cham thi hanh 4n: Ban 4n so thim budc anh P
phai thanh toan tién cho chi H, nhung khong xac dinh nghia vu duong su cham
tra khi thi hanh 4an 1a thiéu sot, cip phtc thAm b6 sung theo dung quy dinh.

Nhu vay, khang nghi ctia Vién truong Vién kiém sat nhan dan tinh Quang
Ninh 1 ¢6 cdn ctr, nén chap nhén.

[3] Vé an phi:

Do stra an so tham, nén cap phac tham tinh lai 4n phi cta cac duong su
cho phu hop.

Vi cac 1€ trén!
Can ci khoan 2 Diéu 308; Diéu 309 B luat to tung dan su.
QUYET PINH

Chép nhdn khang nghi ctua Vién truong Vién kiém sat nhan dan tinh
Quang Ninh, sira 4n so tham.

Ap dung Piéu 122; Piéu 130; Diéu 131; Piéu 213; Diéu 468 Bo luat Dan
su; Didu 51; Diéu 56; Diéu 59; Dicu 62; Diéu 81; Diéu 82; Dicu 83 Luat hon
nhan va gia dinh; khoan 2 Diéu 51 Luat doanh nghiép nam 2014; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Quéc Hoi vé an
phi, 1¢ phi Toa an.

Tuyén xir

1. V& quan hé hon nhén, nudi con chung, cap dudng cho con:

Chap nhan yéu cau xin ly hén, nudi con chung; Chap nhan mot phan vé
yéu cau cap dudng cho con ctia chi D6 Thi Thanh H

[1.1] Chi B4 Thi Thanh H dugc ly hon anh Vii Dinh B

[1.2] Giao hai con chung la Vi Minh D, sinh ngay 08/11/2004 va Vi
Nhat M, sinh ngay 08/12/2011cho chi Pd Thi Thanh H duoc tryc tiép nudi
dudng dén tudi thanh nién (du 18 tudi).

[1.3] Anh Vii Pinh D ¢6 nghia vu cdp dudng nudi con chung, mdi con
chung s tién 12 1.500.000d (mot triéu nam tram nghin dong) mot thang cho dén
khi mdi con chung thanh nién (du 18 tudi); Anh B c6 quyén, nghia vu thim nom
con chung khong ai dugc can tré.

2. V& tai san chung:

[2.1] D6i véi tai san 1a quyén st dung 295.497,0 m? dit ring san xuét thoi
han 50 nam, theo gidy chiung quyén sir dung dat s6 BQ 616753 do Uy ban nhan
dan thanh phd C cip ngay 02/02/2016 mang tén chu sir dung dat Vi Pinh D va
P4 Thi Thanh H c6 dia chi tai t6 7A, phuong Q, thanh phd C, tinh Quang Ninh:

Chia cho chi 6 Thi Thanh H 30% gia tri quy d6i bang tién cu thé nhu
sau: 2.347.000.000d x 30% = 704.100.000d (bay trim linh bén triéu mot traim
nghin dong)
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Chia cho anh Vii Dinh B 70% gi4 tri quy doi bang tién cu thé nhu sau:
2.347.000.000d - 704.100.000d = 1.642.900.000d (mdt ty sau trim bon muoi hai
triéu chin trim nghin ddng)

Budc anh Vil Binh P phai thanh toan tra cho chi B3 Thi Thanh H sé tién
704.100.000d (bay trim linh bon triéu mot trim nghin déng). Anh P c6 trach
nhiém lién hé v6i cac co quan Nha nudc cd tham quyén dé diéu chinh Gidy
chtng nhan quyén sir dung dat cho phu hop.

[2.2] D6i v6i tai san 1a tién gui tiét kiém, tong sb tién 1a 2.820.209.2004:
Chia cho chi D3 Thj Thanh H 35% trén tong sd tién trén, cu thé: 2.820.209.2004d
X 35% = 987.073.2204 (chin trim tdm muoi bay triéu khong trim bay muoi ba
nghin hai trim hai muoi nghin déng)

Chia cho anh Vi Dbinh D 65% trén téng s6 tién trén, cu thé:
2.820.209.2004 - 987.073.220d = 1.833.135.980d (mot ty thm tram ba muoi ba
triéu mot traim ba mwoi nam nghin chin trim tdm muoi dong)

Budc anh Vi Dinh D phai thanh toan tra cho chi D3 Thi Thanh H s6 tién
987.073.220d (chin trim tam muoi bay triéu khong trim bay muoi ba nghin hai
tram hai muoi nghin dong).

Nhu vay doi véi tai san 1a quyén st dung dat trong rimg va tién gui tiét
ki¢m, anh D phai thanh toan chénh I¢ch cho chi H téng cong 1a 1.691.173.2004
(mot ty sau trim chin muoi mdt triéu mot trim bay muoi ba nghin hai trim
dong).

Ké tir ngay chi H c6 don yéu cau thi hanh 4n khi 4n c6 hiéu luc phép luat,
néu anh D cham thanh toan thi phai chiu 1ai trén s6 tién cham tra theo quy dinh
tai Diéu 468 B6 luét dan su.

[2.3] D6i véi tai san 14 02 thia dat s6 185 LKD, 186 LKD cung c6 dia chi
tai khu d6 thi méi phuong T, thanh phd C, nay thudc to 6, khu Tan Lap 3,
phuong T, thanh phé C:

Giao cho chi Pd Thi Thanh H tiép tuc thuc hién Phu luc Hop déng $6
03/PL-HDP ngay 22/06/2013 véi Cong ty C6 phan XD, dé nhan chuyén nhuong
quyén sir dung 6 dat s6 185 16 LK-D, c6 dién tich va vi tri theo hop dong. Tri gia
tai san 12 476.850.000d (bon trim bay muoi sau triéu, tim trim nim muoi nghin
dong).

Giao cho anh Vil Binh D tiép tuc thuc hién Phu luc Hop dong sb 04/PL-
HD ngay 22/06/2013 véi Cong ty C6 phan XD, dé nhan chuyén nhugng 6 dat sb
186 16 LK-D, c6 dién tich va vi tri theo hop dong. Gia trj tai san 12 476.850.000d
(b6n trim bay muoi sau tridu tAm trim nim muoi nghin dong).

Lién quan dén hai 6 dat trén, Tuyén bd hop dong hop tic ngiy
05/11/2014, dugc giao két gitta anh Vi Pinh P va chi DS Thi Phu, v6 hiéu mot
phan, cu thé tai Diéu 3, phan: Tdi san dam bdo giita bén B va bén A gom tir muc
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1. Hop déng gép von dén muc 5. Bién bdan giao nhdn ddt ngay 11/05/2016, 16
185, 186 vo hiéu.

Cac ndi dung khac cua hop déng khong bi vé hi¢u duogc thuc hién theo
quy dinh chung cta phap luat vé dan su.

[2.4] Budc anh Lé Van C, chi Pham Thi T phai thao do toan by nha xuong
va cac cong trinh, kién tric khac da xay dung trén hai 6 dat 185 LKD, 186 LKD
c6 dia chi tai: T6 6, khu Tan Lap 3, phuong T, thanh phé C, tinh Quang Ninh,
tra lai mat bﬁng hai 16 dét trén cho anh D, chi H.

[2.5] D6i v6i tai san tai cira hang cit may: Chi P Thi Thanh H duoc so
hitu ddi v&i toan bo tai san tai cia hang cit may tai td 8, khu Tan Lap 1, phuong
T, thanh phé C, tinh Quang Ninh. Téng gia tri tai san 13 20.000.000d (hai muoi
triéu dong).

[2.6] D6i véi tai san gop von tai Cong ty trach nhiém hitu han X:

Ghi nhan chi DS Thi Thanh H ¢ 35% vén trén tong sb tai san ciia Cong
ty TNHH X, tuong duong véi sb tién 584.850.000d (nim trim tdm muoi bon
triéu tdm trim nim muoi nghin doéng). Anh Vii Pinh B ¢6 65% von tuong
duong véi 1.086.150.000d. Chi H thyc hién quyén cuia minh d6i voi gia tri tai
san trén theo quy dinh cua Luat doanh nghiép va cac luat khac néu co.

[3]. V& an phi:

- Chi P& Thi Thanh H phai chiu 300.000d an phi ly hon so tham va
75.760.464d an phi dan sy so tham, duoc trir di s6 tién 37.000.000d tam tng an
phi di ndp theo bién lai s6 0009727 ngay 03/11/2017 va sb tién 33.000.000d
tam tng an phi da nop theo bién lai s6 0009869 ngay 02/02/2018 ciia Chi cuc thi
hanh &n dan sy thanh phd C. Chi H con phai ndp 5.760.464d (nam triéu bay trim
sau muoi nghin bbn trim sau muoi bén dong).

- Anh Vii Pinh P phai chiu 300.000d 4n phi cap dudng nudi con va
111.057.719d (mdt tram muoi mdt triéu khdng tram nam muoi bay nghin bay
trim mudi chin déng) an phi dan su so tham.

- Cong ty trach nhiém hiru han X khong phai nop 44.584.500d (bén muoi
bdn triéu nam traim tdm muoi bon nghin ndm tram déng) an phi dan sy so tham.

Céac quyét dinh khac ctia ban an so tham khong c6 khang cao, khang nghi
da c6 hiéu luc phap luat ké tir ngdy hét thoi han khang cdo, khang nghi.

Truong hop ban an dwoc thi hanh theo quy dinh tai diéu 2 Ludt Thi hanh
dan dan sie thi nguoi dwoc thi hanh dn, nguoi phdi thi hanh dn dan sw ¢é quyén
thod thudn thi hanh én, quyén yéu cdu thi hanh dn, ti nguyén thi hanh dn hodc
bi cuong ché thi hanh an theo quy dinh tai cac diéu 6,7,va 9 Ludt thi hanh dn
dan su; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai diéu 30 Ludt thi
hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Quéng Ninh: THAM PHAN - CHU TQA PHIEN TOA
- TAND Tp. Cam Pha;
- VKSND Tp. Cam Pha;
- Chi cuc THADS Tp. Cam Pha;
- Céc duong su;
- Luu hd so vu 4n. .
Truwong Hong Can
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