TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BINH THUAN Péc 1ap - Tw do - Hanh phuc

Ban 4n s6: 03/2021/KDTM-PT
Ngay: 24-11-2021
V/v tranh chap hop ddng mua bén
hang hoda.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Thanh phan Hpi dong xét xir phic tham gom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Hong Thai

Cac Tham phdan: Ong Nguyén Vin Quan

Ba Lé Thi Thanh Thai

- Thuw ky phién toa: Ba Ng6 Thi Xuan Vi la Thu ky Toa an nhan dan tinh
Binh Thuan.
A - Dai dién Viénokié?m sdt nhdn din tinh Binh Thudn tham gia phién toa:
Ong Pham Xanh — Kiém sat vién.

Ngay 24 ’Ehéng 11 nam 2021, tai try s¢ Toa &4n nhén dan tinh Binh Thuan
xét xu phuc tham cong khai vu an thy 1y so 08/2020/TLPT-KDTM ngay 30
thang 12 nam 2020, v€ viéc: “Tranh chap hop dong mua ban hang héa”, do
Bén an dén sy so tham so 06/2020/KDTM-ST ngay 30 thang 10 nam 2020 cua
Toa an nh@n dan thanh pho Phan Thiét bi khang cédo, theo Quyét dinh dua vu an
ra xét xur s0 02/2021/QD-PT ngay 25 thang 10 nam 2021, gitta cac duong su:

- Nguyén don: Cong ty C6 phan dau tu Khoang san — Than DB

Pia chi: S6 ... duong Cong Hoa, phuong 12, quan Tan Binh, Thanh phé Ho
Chi Minh.

Ngtfd*i dai diéq hop phap: Ba Bach Pham Bang H, sirgh Qém 1978; Dja chi: Sb
... Nguyén Dinh Chiéu, phuong Da Kao, quén 1, Thanh pho HO Chi Minh; La ngudi
dai dién theo uy quyén (Van ban uy quyén so 01/UQ-KSTDB ngay 08/01/2021 va
Théng bao ngay 08/11/2021).

Nguroi bao vé quyen va lpi ich hop phdp: Ong Nguyén Hong T — Luat su Cong
ty Luat VP; Dia chi: S6 ... Nguyén Dinh Chiéu, phuong Pa Kao, quan 1, Thanh phd
H6 Chi Minh.

- Bi don: Cong ty C6 phan In va Bao bi PN

~ bia chi: L6 ..., khu cong nghi€¢p Phan Thiét m& rong, xa Phong Nam, thanh
pho Phan Thiét, tinh Binh Thuan.
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Nguoi dai dién hop phap: Ong Tran Hitu T, sinh ndm 1958; Dia chi: Pia chi:
L6..., khu cong nghiép Phan Thiét mo rong, xa Phong Nam, thanh phd Phan Thiét,
tinh Bmh Thuan; 14 nguoi dai dién theo ty quyén (Van ban Gy quyén ngdy
07/11/2019).

- Ngueoi ¢6 quyeén loi, nghia vu lién quan:

1. Ba Pham Thi Tuong V, sinh nam 1991

Dia chi cong ty: Lo ..., khu cong nghiép Phan Thiét mo rong, xa Phong Nam
thanh pho Phan Thiét, tinh Binh Thuan.

Pia chi thuong tr: C... khu dan cu KB, phuong XA, thanh phd Phan Thiét,
tinh Binh Thuén.

2. Ong Nguyén Qudc H, sinh nam 1993

Pia chi: X6m B, thon B, xa HD, huyén Ham Thuan Béc, tinh Binh Thuan.

3. Ong Huynh H, sinh ndm 1963

bia chi cong ty: Lo ..., khu cong nghiép Phan Thiét mé rong, x4 Phong Nam
thanh pho Phan Thiét, tinh Binh Thuén.

bia chi thuong tra: xa XH, quan Thanh Khé, thanh phé Pa Nang.

4. Ong P6 Thanh Q, sinh nam 1993

Dia chi: Thon XP, xa PN, thanh phé PT, tinh Binh Thuan.

- Nguoi khang cdo: Nguyén don Cong ty C6 phan dau tu Khoang san —
Than DB.

Nhiing nguoi tham gia t6 tung co6 mét ba Bach Pham Dang H, ong Tran
Hitu T, Luat su Nguyén Hong T; vang mat tat ca nhiing ngu’m cO quyen 101
nghia vu lién quan, trong d6 ba Pham Thi Tuong V c¢6 don dé nghi xét xir vang
mat.

NOI DUNG VU AN:

Theo ban dn so tham thi néi dung vu dn dwoc tém tat nhu sau:

Theo don khai kién ngay 1 2/8/2019, nguyen don Cong ty C6 phan dau te
Khoang san — Than DB (sau day vzet tdt la Céng ty DB) va qué trinh gidi quyét
vu dn, nguoi dai dién theo ity quyén ciia nguyén don trinh bay:

Ngay 03/10/2017, Cong ty DB va Cong ty Co phan In va Bao bi PN (sau
day viét tat 1a Cong ty PN) ky két hop ddng kinh té vé viéc mua ban than sb
64/HDBT 2017 va ngay 02/01/2018 hai Cong ty tiép tuc ky két Hop dong kinh
té vé viéc mua béan than s6 24/HPBT 2018. Theo ndi dung hai hop dong nay thi
Cong ty DB (bén ban) ban than da nguon goc nhap khau tir Indonesia cho Cong
ty PN (bén mua), don gia chua bao gom thué GTGT 1a 1.100. OOOdong/tan bén
mua c6 nhu cau van chuyen cudc van chuyen tu kho cua bén ban den nha may
ctia bén mua 1a 300.000d/tan (4 bao gdm VAT); s luong theo nhu cau cua bén
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mua. Phuong thirc thanh toan 1a chuyén khoan; thoi han thanh toan trong vong
30 ngay ké tir ngdy ghi trén hoa don ban hang. Theo hop dong s6 64/HPBT
2017, truong hop bén mua thanh todn khong ding han, bén mua phai chiu lai
suét theo 13i sut qua han cia Ngan hang TMCP Vietinbank vao cing thoi diém.
Theo Hop ddng s6 24/HPBT 2018, thoi han thanh toan: ¢t 15 ngay hai bén dbi
chiéu sd luong hang giao, nhan va bén ban xuét hoa don GTGT, bén mua thanh
toan dut diém. Trudng hop bén mua thanh toan qua han, bén mua phai tra cho
bén ban tién 14i cham tra theo 13i suat qua han ctia Ngan hang TMCP vao clng
thoi diém.

Trong qué trinh thuc hién hop dong sé6 24/HPBT 2018, vao ngay
31/12/2018 dai dién cua Cong ty DB va dai dién Cong ty PN di 1ap bién ban ddi
chiéu cong no xac dinh dén ngay 31/12/2018 Cong ty PN con ng Cong ty PB s6
tién 73.199.360 ddng. Can ctr don dit hang sé 18/DH/PN/2018 ngay 08/12/2018
cia COng ty PN dat hang mua ctia Coéng ty PB 585 tin than, thanh tién
701.415.000 d6ng nhung do trong nim 2018 Cong ty than PB chua giao du
hang cho Cong ty PN nén trong thang 01 va thang 02/2019 Cong ty bB tiép tuc
xuat ban cho Cong ty PN tong cong 589,540 tan than, thanh tlen 850.654.970
dong, c6 giam trir 6.936.930 dong, con lai 843.718.040 dong, gdm cac héa don
gid tri gia ting: Hoa don s6 0004013 ngay 15/01/2019, s6 lugng 209,440 tan, thanh
tién 304.370.330 dong; Hoa don so6 0004084 ngay 31/01/2019, s6 lwong 271,480 tan
thanh tién 395.984.930 dong; Hoéa don s6 0004166 ngay 28/02/2019, sé lugng
108,620 tan thanh tién 150.299.710 dong; Giam trir theo hoa don sb 0004537 ngay
30/6/2019, s6 tién 6.936.930 dong. S6 than theo cac hoa don nay bi don da nhan du
theo cc phiéu can xe nguyén don cung cap cho Tda an, trong cac phiéu can xe thé
hién rd ngay giao nhan hang, sb xe, tén tai xé nhan hang va sb lugng than Cong ty
DB da xuét ban cho Cong ty PN.

Tinh tur thang 10 nam 2017 dén ngay 28 thang 02 nam 2019, Cong ty BB
da ban cho Cong ty PN tong cong 1.592,802 tin than d4 va than cam, voi tong
gia tri thanh tién 1 2.350.858.180 dong. Trong d6 theo hop dong s6 64/HPBT
2017, Cong ty DB da ban cho Cong ty PN tong cong 436,462 tan than, v4i sd
tién 659.057.620 dong va theo hop dong sd 24/HPBT 2018, Cong ty DB di ban
cho Cong ty PN tong cong 1.156,340 tan than, véi sb tién 1.691.800.560 dong.

Tinh den ngay 10/8/2019, Cong ty PN da thanh toan cho Cong ty bB tong
so tién ng gbe 1a 1.433.940.780 dong, Cong ty PN con ng Cong ty bB s6 tién no
gbc 12 916.917.400 dong. Theo don khai kién, Cong ty DB yéu cau Cong ty PN
phai thanh toan ngay toan bo sb tién no qua han va tién 13i ng qué han phat sinh
tir cdc hop ddng trén cho Cong ty PB do Cong ty PN vi pham thoi gian thanh
todn véi tong sb tién: 1.043.715.774 dong, bao gém ng gdc 916.917.400d6ng;
no 13i tinh dén ngay 10/8/2019 1a 126.798.374 dong, cu thé:

- Hop dong kinh t€ s6 64/HPBT 2017 ngay 03/10/2017: n¢ goc 1 0 dong;
no 13i tinh t6i ngay 21/6/2018 1a 21.328.835 dong.
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- Hop dong kinh t€ s6 24/HDBT 2018 ngay 02/01/2018: ng goc la
916.917.400 dong; no 1ai tinh t&i ngay 10/8/2019 1a 105.469.539 dong.

Qua trinh Toa 4n giai quyét vu an, bi don di thanh toan thém cho nguyén
don tong cong 146.438.103 ddéng bao gdm thanh toan 17.827.092 ddng tién lai
ciia Hop dong kinh té s6 64/HDPBT 2017 ngay 03/10/2017, nguyén don di giam
141 cho bi don; thanh toan 73.199.360 dong tién gdc va 55.411.651 dong tién lai
ctia cac hoa don mua ban than phat sinh trong nim 2018 ctua Hop dong kinh té
s 24/HPBT 2018 ngay 02/01/2018, nén ngay 12/02/2020 va ngay 20/8/2020
nguyén don di c6 don xin rat mot phan yéu cau khai kién ddi véi tién 13i cua
hop ddng kinh té s6 64/HPBT 2017 ngay 03/10/2017; tién gbc va tién ldi cta
cac hoa don mua ban than phét sinh trong nim 2018 ctia Hop dong kinh té sd
24/HPBT 2018 ngay 02/01/2018.

Tai phién toa so tham, dai dién nguyén don gitr nguyén yéu cau rat mot
phan don khot kién néu trén va chi yéu cau Toa an budc bi don phai thanh toan
s tién con lai cua Hop dong mua ban than s6 24/HPBT 2018 ngay 02/01/2018 ma
bi don chura thanh toan, cu thé 1a s6 tien goc va tién 1ai cia 589,540 tan than nguyén
don da ban cho bi don theo cac hoa don gié tri gia ting nguyén don da Xuat
trong nam 2019 cho bi don, tong cong s6 tien bi don phai thanh toan la
1.037.152.281 d6ng, trong d6 tién goc 843.718.040 dong va tién I13i phat sinh trén sd
tién géc tinh tir ngay 15/02/2019 dén ngay 27/10/2020 la 193.434.241 dong. Tién lai
quéa han duoc tinh 13,65%/nam, theo 1ai suat Ngan hang TMCP Tién Phong.

Qud trinh gidi quyét vu én, bi don Cong ty PN do éng Tran Hiu T 14
nguoi dai dién hop phdp trinh bay:

Ngay 03/10/2017 va ngay 02/01/2018, Cong ty PN va Cong ty BB c0 ky
két 1an luot hai Hop dong kinh té vé mua ban than s6 64/HPBT 2017 va sb
24/HPBT 2018. Trong qua trinh thyc hién hop dong, hang thang hai bén déu l1ap
bién ban ddi chiéu cong ng xac dinh khoi luong than dd mua ban va sb tién tri
gia than dé 1am co s& cho viéc thanh quyét toan giita hai bén: Cong ty DB xuat
hoa don gia tri gia ting va Cong ty PN chuyén khoan tra tién. Tinh tir thang
10/2017 dén ngay 31/12/2018, Cong ty PN d3 mua ctia Cong ty DB 1.003,262
tan than, véi tong sb tién 1.507.140.140 dong; bao gom nam 2017 mua 436,462
tan than, véi s6 tién 659.057.620 ddng va nam 2018 mua 566,8 tan than, voi so
tién 848.082.520 dong. Tinh t&i ngay 31/12/2018, Cong ty PN da thanh toan cho
Cong ty PB tong cong 1.433.940.780 dong; bao gom niam 2017 thanh toan
132.000.000 déng, nam 2018 thanh toan 1.301.940.780 déng Theo bién ban dbi
chiéu cong no ngay 31/12/2018 giita Cong ty DB va Cong ty PN xac nhén tinh
t6i ngay 31/12/2018, Cong ty PN con no Cong ty DB sd tién 73.199.360 dong.

Qua trinh Toa an giai quyét vu an, ngay 12/02/2020 va ngay 24/02/2020,
Cong ty PN da chuyén khoan tra cho Cong ty DB voi téng s tién 146.438.103
ddng, gdm: tién 13i ciia hop dong s6 64/HPBT 2017 ma bi don chip nhan thanh
toan voi sb tién 17.827.092 ddng va thanh toan s tién con no cia hop dong sb
24/HPBT 2018 tinh tdi 24/02/2020 véi s6 tién 128.611.011 dong, trong d6 gom
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73.199.360 dong tién goc va 55.411.651 dong tién 13i. Nhu vay, tinh t6i ngay
24/02/2020, bi don d tra dut cac khoan ng cho Cong ty PB. Pbi v6i hop dong
kinh t& sb 24/HPBT 2018 ngay 02/01/2018 da hét hiéu luc ké tir ngay
31/12/2018 theo diém 9 Diéu 1 cua Hop ddng nay. Ddi véi don dit hang sb
18/DH/PN/2018 ngay 08/12/2018 cua Cong ty PN dit mua ctua Cong ty DB s6
luong: 585 tan than, thanh tién 701.415.000 dong thi dén ngay 12/12/2018 Cong
ty PN d4 lam @y nhiém chi thanh toan cho Cong ty DB du sd tién 701.415.000
ddng twong ung cac don hang trong nim 2018 va mot s6 hang s& 1y dén hét
ngay 31/12/2018, don dit hang nay ciling ghi rd thoi gian giao hang chia thanh
nhiéu dot trong thang 12/2018, nhu vay dén ngay 31/12/2018 don dat hang nay
cham dut hiéu Iyc.

Ké tir cudi nam 2018, do than ctia Cong ty DB béan cho Cong ty PN khong
dam bao chét luong nén lanh dao COng ty PN da chi dao viéc ngimg mua than
ciia Cong ty BB ké tir nam 2019, do khéng c6 chung ctr cu the ve chat luong
than khong dam bao nén Cong ty PN khong co yéu cau phan t6 vé van dé nay.
Trong nam 2019, Cong ty PN da ngirng mua than ctia Cong ty DB nén giira hai
Cong ty khong ky két hop dong kinh té vé viéc mua ban than, Cong ty PN ciing
khong dat hang, khong mua than, khong nhén than cua Cong ty DB nén gilra hai
Cong ty khong c6 bién ban d6i chiéu va chét san luong trude khi xuat hoa don
va cling khong c6 bién ban dbi chiéu cong ng. Tir co s¢ d6, d6i v6i 589,540 tan
than Cong ty PB cho rang da xuat ban cho Cong ty PN trong nam 2019 theo céac
hoa don gia tri gia ting phat sinh nam 2019 thi bi don khong dong ¥ thanh toan,
cu thé bi don khéng dong ¥ tra cho nguyén don sé tién 1a 1.037.152.281 ddng,
bao gom tién gdc 843.718.040 dong va tién 1ai 193.434.241 ddng theo yéu cau cua
nguyén don. Néu nguyén don 1am rd ai 1a nguoi da dat mua than va da nhan than
cua Cong ty DB trong ndm 2019 thi ngudi do chiu trach nhiém thanh toan voi
Cong ty BB, Cong ty PN khong chiu trach nhiém. Bi don dé nghi Toa an bac
yéu cau khai kién cta nguyén don.

Qua trinh gidi quyét vu dn, nguoi c6 quyén loi, nghia vu lién quan:
1. Ba Pham Thi Twong V trinh bay:

Ba 12 nhéan vién diéu phdi hang héa cuia Cong ty PN tir nam 2014 dén nay.
Ba thira nhan ba c6 ky tén trong don dit hang s6 18/DH/PN/2018 ngay
08/12/2018 ctia Cong ty PN dit mua ciia Cong ty PB s luong 585.000kg than,
trj gia 701.415.000d6ng. Pon dat hang nay 1a dé hop thirc hoa gidy to thanh toan
tién Cong ty PN mua than cua Cong ty DB trong nim 2018 va chim dat thoi
gian nhan hang cua don dit hang nay 1a ngay 31/12/2018. Ba van thyc hién viéc
diéu phdi hang hoa trong nim 2019 nhu nam 2017 va nam 2018. Do ba khong
nhan duoc sy chi dao cua lanh dao Cong ty PN vé viéc nging mua than cua
Cong ty DB nén trong thang 01 va thang 02/2019 khi dudi kho bao hét than thi
ba c6 lién lac qua dién thoai, zalo, email v6i nhan vién cua Cong ty DB dé giao
than, Cong ty DB cho nhan hang thi ba diéu xe, thong bao 50 xe, tén cua tai x&
vao kho cua Coéng ty DB & tinh Pong Nai bdc ché than vé Cong ty PN. Noi
dung tin nhan chat zalo nguyén don cung cip cho Toa an ba di duoc tiép can
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nhung khong nhé chic chin ndi dung va khong xac dinh duoc c6 phai ba chat
khong vi thoi gian da 1au dién thoai cta ba khong con luu va khong nhd cu thé.
V& viéc thué xe chd than tai Cong ty BB, ba chi lién hé qua dién thoai cho nguoi
tén Manh (tén trén gidy to 1a Nguyén Qubc Duy), 1a chi xe bién kiém soat 86C-
070.72 va ciing 1a co xe, ba khong 5 dia chi 6ng Manh, dong thoi tai xé ché
than ciing khong phai tai xé caa Cong ty PN. Vé cac phiéu can xe Cong ty DB
cung cap ba khong xac dinh dugc. Ba chi x4c dinh trong thang 01 va thang 02
nam 2019, ba co lién h¢ voi bén dai dién Cong ty BB dé dit hang va thong bao
tén tai xé&, sd xe phia Cong ty PN cho vao cho than, tuy nhién viéc dat hang, sO
luong than, tén tai xé va sd xe nhu thé nao, ngay nao cy thé ctia thang 01 va
thang 02 nam 2019 thi ba khong nh¢ dugc. Tai xé chd than cling c6 lién lac véi
ba khi cho than nhung do thoi gian da 1au va mdi lan ché than c6 nhiing tai xé
va xe khac nhau nén ba khong nhé. Ba nhan thay ba da lam ding trach nhiém
ctia nhan vién diéu phdi hang hoa ctiia Cong ty PN.

2. Ong Huynh H trinh bay: Ong 14 nhan vién cia Cong ty PN, tir khoang
thang 6/2018 6ng dugc giao tam thoi phu trach viéc mua ban hang héa cua cong
ty. Ngay 08/12/2018, ba V nhén vién diéu phdi hang ¢6 bao véi dng 1a lam don
dat hang mua cua Cong ty DB 585 tan than voi gia 701.415. OOOdong, la dé
thanh toan cho sb than Cong ty PN dé nhén cua Cong ty DB tur dau nam 2018
dén ngay 08/12/2018 va duy kién sé& liy hét than trong thang 12/2018 nén 6ng da
dong y va ky tén don dat hang s6 18/DH/PN/2018 ngay 08/12/2018, sd tién nay
Cong ty PN da thanh toan day du cho Cong ty PB vao ngay 12/12/2018. Viéc
theo ddi 1dy than tai Cong ty PN 1a do ba V chiu trach nhiém, sau d6 ba V béo
cho 6ng biét s than theo don dit hang trén Céng ty di nhan hét trong nim
2018. Thoi gian tir thang 01/2019 dén thang 02/2019, éng bi bénh nén thuong
xuyén di chira bénh, do d6 6ng khong dugc phan cong dat mua hang cua Cong
ty thoi gian nay, ciing nhu 6ng khong ky bat ky gidy to ndo vé viéc mua ban,
giao nhan than giita Cong ty DB va Cong ty PN trong nim 2019. Ong khong
lién quan gi dén don kién cua Cong ty PB.

3. Ong PG Thanh Q trinh bay: Thoi diém thang 01 va thang 02/2019, 6ng
c6 lam viéc tai Cong ty PN, giita ong véi Cong ty PN khong ky két hop dong lao
dong. Thoi diém d6, ong dugc phan cong lam nhan vién nhan hang 1am viéc tai
bd phan nhan hang, viéc phan cong nhiém vu Cong ty chi phan cong bang miéng
cht khong c6 vin ban, quyét dinh gi. Pén nay, 6ng khong nhé trong thang 01 va
thang 02/2019 Cong ty PN c6 nhan mét hang 1a than khong nén khong biét thoi
diém d6 Coéng ty PN ¢6 nhan than cua Cong ty BB khong. Trach nhiém cua 6ng
nhu nhan vién bdc xép, 6ng nhan hang dé do hang xudng, can cu phleu can xe,
hodc phleu giao hang 6ng xem s0 lugng trong phiéu dé tinh tién boc d& hang
xudng, sap x€p xe dé hang & dau; con s sach theo ddi viéc nhan hang 1a do bd
phéan ké toan theo doi khong phai trach nhiém cua 6ng. Ong khong c6 ky nhén
bét cur gidy to gi ctia Cong ty PN. Khi nhan hang, néu tai xé ndo giao hang co
yéu cau xac nhén viéc nhan hang thi 6ng ky tén vao phiéu nhan hang, con khong
c6 yéu cau xac nhan thi 6ng khong ky. Trong thang 01/2019 va thang 02/2019
ong c6 ky tén vao phiéu nhan hang nao khong 6ng khong nhé. Viéc mua hang
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do bén bd phan vat tu chiu trach nhiém. Ong khong lién quan gi dén viéc Cong
ty BB khaoi kién Cong ty PN.

4. Ong Nguyén Quoc H trinh bay: Nam 2019, ong dugc dong Manh, dng
khong biét ho tén cu thé cua 6ng Manh, thué 1am phu xe di cing tai xé vao kho
Cong ty BB ¢ tinh Bong Nai ch¢ than cho Cong ty PN. Tuy nhién, 6ng khong
nhd rd ngay thang cu thé va cling khong nhé tén tai xé. Chir ky ¢ phiéu can xe sd
117 ngay 03/01/2019, trong lwong than 15,38 tan 1a chir ky cua ong, xe 86C-
070.72 theo 6ng biét 1a xe cua 6ng Manh. Sau khi ky nhan than cua Cong ty DB
thi 6ng da di cung tai xé ché than vé cho Cong ty PN. Ong Manh c¢6 cho 6ng sd
dién thoai ciia ba V 14 nguoi ciia Cong ty PN dé lién lac giao than, 6ng c6 lién
lac v&i ba V qua dién thoai, ba V huéng dan viéc dd than tai kho cua Cong ty
PN. Tuy nhién, 6ng khong biét ba V 13 ai, vi ong chwa gip ba V 1an nao va ong
cling khong nhé sb dién thoai ctia ba V. Trude khi nhap hang vao kho cua Cong
ty PN thi c6 tha kho caa Cong ty PN ma ong khong biét ho tén di cung cho cin
xe va hang lai tai Cong ty BM & KCN Phan Thiét rdi xe moi ché than dén kho
Cong ty PN, sau khi giao hang xong thi vé can xe lai tai Cong ty BM dé xé4c dinh
trong luong xe. Khi giao than cho Cong ty PN, 6ng c¢6 mang phiéu can xe s6 117
ngay 03/01/2019 ctia Cong ty DB giao lai cho thu kho cua Cong ty PN, tuy nhién
khi giao hang va phiéu cin xe cho Cong ty PN 6ng khong ky nhan gi. Ong khong
c6 lién quan gi dén viéc mua ban than giita Cong ty DB va Cong ty PN vi thoi
diém thang 1/2019 ong chi 1a phu xe chd hang thué va da thuc hién xong nhiém
vu cua minh.

Tai phién toa so tham, 6ng H trinh bay, trudc day ong Manh c6 thué 6ng
di phu xe ch¢ than cho Cong ty PN va Cong ty QA Ia Ch1 nhanh cua Cong ty PN
& Béc Binh, 6ng khang dinh lai chit ky “Ng Quéc H...” trong phiéu can xe 117
ngay 03/01/2019 1a chir ky cua 6ng, tuy nhién ong khong nhd 10 12 sau khi nhén
s6 than theo phiéu can xe d6 thi éng d3 vé giao cho Cong ty PN hay Cong ty
Quéc Anh, vi thoi gian da 1au va trude day ong cting nhiéu 1an nhan than va giao
than & hai noi nén ong khong nhé rd; dong thoi, khi giao than 6ng khong viét
gidy giao nhan gi nén khong c6 chimg ctr gi vé viéc giao than cho Céng ty PN.

Tai Ban én dén sy so tham so6 06/2020/KDTM- ST ngay 30 thang 10 nam
2020 ctia Toa dn nhén déan thanh phé Phan Thiét da quyét dinh:

Can cur vao:

- Khoan 1 Piéu 30; diém b khoan 1 Piéu 35; diém a khoan 1 Piéu 39;
Diéu 91; Diéu 93; Diéu 147; khoan 1 Diéu 227; biéu 228, biéu 244, Diéu 271,
bicu 273 BO luat to tung dan sy;

- Piéu 87; Piéu 275 Bo luat Dan su;

- Khoan 8 Piéu 3; Piéu 24; Piéu 317; Piéu 319 Luat thuong mai;

- Khoan 4 Diéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016

cua Uy ban Thuong vu Qudc hoi.

- Luat Thi hanh an Dan su;



Tuyén xu:

1. Khong chip nhan yéu cau khoi kién con lai cia nguyén don Cong ty Co
phan dau tu Khoang san - Than PB vé yéu cdu Cong ty C6 phan In va Bao bi
PN phai thanh toan no gbc va no 14i qua han caa Hop dong kinh té s6 24/HDBT
2018 ngay 02/01/2018 d6i v6i cac hoa don gia trj gia ting phat sinh niam 2019
v6i tong sb tién 1.037.152.281 ddng, trong d6 gdm tién gbc 1a 843.718.040
ddng; tién 1di qua han tinh tr ngay 15/02/2019 dén ngay 27/10/2020 1a
193.434.241 dong.

2. Pinh chi xét xtr d6i voi yéu cau khoi kién ciia nguyén don Cong ty Co
phan dau tu Khoang san - Than DB vé budc Cong ty C6 phan In va Bao bi PN
phai thanh toan sd tién lai cua Hop dong kinh té s6 64/HPBT 2017 ngay
03/10/2017 va thanh toan s tién gbc va tlen lai cua cac hoa don g1a tri gia tang
phat sinh ndm 2018 cta Hop dong kinh té sé 24/HPBT 2018 ngay 02/01/2018
theo bién ban dbi chiéu cong ng gitta Cong ty C6 phan dau tu Khoang san -
Than DB va Céng ty C6 phan In va Bao bi PN ngay 31/12/2018 do Cong ty C6
phan dau tu Khoang san - Than BB rat yéu cau khai kién.

Ngoai ra, ban 4n so thAm con quyét dinh vé an phi, quyén khang céo cta
cac duong su theo quy dinh cta phap luat.

Sau khi xét xu so tham, ngay 02/11/2020, nguyén don Cong ty BB khang
cao ban an so tham.

Tai phién toa phtic thim:

- Nguoi dai dién hop phap va nguoi bao vé quyen va 1ot ich hop phap cua
nguyén don gitr nguyén khang cao va dé nghi Hoi dong xét xir cAp phuc tham
stra mOt phan ban 4n so tham, tuyén chdp nhan yéu cau khot kién cua nguyén
don, budc bi don phai thanh toan cho nguyén don tién mua hang con ng tong
cong 1a 1.037.152.281 (trong d6 tién gbc 1a 843.718.040d0ng, tién 14i qua han
tinh tir ngay 15/02/2019 dén ngay 27/10/2020 1 193.434.241d6ng).

- Nguoi dai dién hop phap cia bi don khong dong ¥ khang cdo ctia nguyén
don, dé nghi Hoi dong xét xir y an so tham.

- Kiém sat vién phat biéu quan diém vé viéc giai quyét vu an:

1. Vé t6 tung: Toa an cip phic thim da thyc hién ding trinh ty, thi tuc
theo quy dinh ctia phap luat trong qua trinh giai quyét vu an.

2. Vé noi dung: Toa an cap so tham thu thap chimg ctr va ching minh
chua dugc thyc hi¢n day du ma tai phién toa phic tham khong thé thuc hién bo
sung dugc, nén dé nghi Hoi dong xét xir can ctr khoan 3 Diéu 308, khoan 1 Biéu
310 B0 luat t6 tung dan su, huy ban an so tham va chuyén ho so vu an cho Toa
an cap so tham giai quyét lai vu an theo thu tuc so tham.

NHAN PINH CUA TOA AN:
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[1] V& thi tuc t6 tung: Tai phién toa hom nay, Véng mat nhiing nguoi co
quyen loi, nghia vu lién quan Pham Thi Tuong V, Nguyen Quéc H, Huynh H,
P4 Thanh Q da dugc tricu tap hop 1¢ lan tht hai, nén Hoi ddng xét xir tién hanh
xét XU vu 4n ving mit nhitng ngudi tham gia t6 tung nay theo quy dinh tai Diéu
296 B0 luat tb tung dan sy.

[2] V& noi dung:

[2.1] Qua trinh giai quyét vu an, hai bén duong su déu théng nhét thira
nhan: Vao ngay 03/10/2017, Cong ty BB va Cong ty PN ky Hop dong kinh té vé
viéc mua ban than so 64/HDBT 2017 va ngay 02/01/2018 hai Cong ty tiép tuc ky
Hop d6ng kinh té vé viéc mua ban than s6 24/HDBT 2018.

[2.2] Theo Céng ty DB thi trong qué trinh thuc hién hop ddng s
24/HDBT 2018, vao ngay 31/12/2018 dai dién cia Cong ty DB va dai di¢n Cong
ty PN da 1ap bién ban dbi chleu cong ng xac nhan dén ngay 31/12/2018 Cong ty
PN con ng Cong ty PB sb tién 73.199.360 dong. Cin ct don dit hang so
18/DH/PN/2018 ngay 08/12/2018 cua Cong ty PN dat hang mua ctia Cong ty DB
585 tan than, thanh tién 701.415.000 dong nhung do trong nam 2018 Céng ty
than DB chua giao du hang cho Cong ty PN nén trong thang 01 va thang
02/2019 Cong ty than DB tiép tuc xuat ban cho Cong ty PN tong cong 589,540
tan than, thanh tién 850.654.970 dong, c6 giam trir 6.936.930 ddong, con lai
843.718.040 dong.

[2.3] Tuy nhién, Cong ty PN cho rang: Qua trinh Toa an giai quyét vu an,
ngay 12/02/2020 va ngay 24/02/2020, Cong ty PN da chuyen khoan tra cho
Cong ty DB véi tong s tién 146.438.103 dong, gom tlen 1ai cua hop dong sO
64/HPBT 2017 ma bi don chip nhan thanh todn véi sb tién 17.827.092 dong va
thanh to4n sb tién con ng cta hop dong sd 24/HPBT 2018 tinh t&i 24/02/2020
v6i sd tién 128.611.011 dong, trong d6 gdm 73.199.360 dong tién gdc va
55.411.651 ddng tién 13i. Nhu vay, tinh toi ngay 24/02/2020, bi don di tra dat
cac khoan no cho Cong ty PB. Pbi voi don dat hang sé 18/DH/PN/2018 ngay
08/12/2018 ciia Cong ty PN dit mua cua Cong ty PB sb luong 585 tan than,
thanh tién 701.415.000 dong thi dén ngay 12/12/2018 Cong ty PN da lam uy
nhiém chi thanh toan cho Cong ty DB du s6 tién 701.415.000 dong tuong Ung
cac don hang trong nam 2018 va mot s6 hang s& lay dén hét ngay 31/12/2018,
don dit hang nay ciing ghi rd thoi gian giao hang chia thanh nhiéu dot trong
thang 12/2018, nhu vay dén ngay 31/12/2018 don dit hang nay cham dut hiéu
luc. Do d6, trong nam 2019, Cong ty PN khong con mua hang cua Cong ty DB
nén khong dong ¥ véi yéu cau khoi kién ctia nguyén don.

[3] Can ctr vao cac tai liéu, ching ctir co trong hd so vu an dd duoc thim
tra tai phién toa phiic thdm; trén co sé xem xét ddy di, toan dién cac tai liéu,
chung ctr, ¥ kién trinh bay va tranh luan tai phién toa cua cac duong sy va y kién
ctia Kiém sat vién tham gia phién toa phtic thim, Hoi dong xét xtr nhan thy:

~ [3.1] Theo T¢ tu khai ngay 27/8/2019 cua ong Lé Xuén T 1a Téng giam
doc Cong ty Co phan In va Bao bi PN (BL244,245):
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“Trong qua trinh mua hang thang 11/2018, Cong ty chung toi phat hién
than khong dat chat luong, da phan anh qua dién thoai voi nguoi dai dién dat
hang cua Cong ty Co phan dau tw Khodng san — Than PB vé tinh hinh chat
lirong than ngay cang gidm chat heong, gay anh hwong nghiém trong dén qud
trinh dot nguyen léu, ciing nhuw van hanh mdy. Tuy nhién, dén cudi nam 2018 thi
tinh hinh chat lwong van khéng cdi thién, bén phia Cong ty PN khéng mudn duy
tri viéc mua hang, nhung phia Céng ty than PB hita sé khdc phuc chat lwong
néu két qua kiém tra khdic phuc dwoc thi hai bén sé tién hanh ky hop dong mua
ban nam 2019.

7 de nam 2019, bén phia Cong ty DB chu dong cho than ra nhd mdy Cﬁng
ty Co phfin In va Bao bi PN dé thw nghiém va van hanh lai nhung tinh hinh chat
lwong van khong cai thién kéo dai dén 28/2/2019... 7.

, Theo 6ng Tran Hiru T 14 nguoi dai dién theo uy quyén cua b1 don tai Bién
ban lay 161 khai ngay 03/01/2020 (BL252-255):

“Ong Huynh H, Truong Bo phdan vit tw ciia Cong ty than PB la nguoi
duwoc giao trach nhiém dat hang, mua ban than voi Cong ty than DB. Toi da hoi
ong Huynh H vé viéc dat mua than ciia Cong ty than PB trong ndam 2019 thi éng
Huynh H ndi sau khi ong nhan chi dgo cua lanh dao cua Cong ty bao bi PN tai
cudc hop vé viéc ngung mua than cua Cong ty than DB nhung do thoi diém do
trung voi lich nghi Tét Nguyén dan 2019, éng H bénh nén vé qué ¢ Da Nang
nghi Tét va chita bénh nén quén khéng chi dao cho cdp dudi trong dé cé ba V vé
viéc ngung mua than cua Cong ty than DB. Toi xdc nhan nam 2019, baV co dzeu
phéi xe vao Céng ty than PB ché than nhung vé sé lwong, thoi gian, tai xé ndo

»

cho thi chung toi khong biét dwoc,...”.

Loi khai nay hoan toan phu hop vai 101 khai ctia ba Pham Thi Tuong V la
nguoi dugc giao nhi€ém vu lién lac dat hang cho Cong ty PN; phu hop véi 101
khai ctia 6ng Nguyén Quédc H 1a mot trong nhirng phu xe tai vao kho ctia Cong ty
DB nhén hang va éng D6 Thanh Q 13 nhan vién nhan hang cia Cong ty PN.

[3.2] Nhu vay, du co sé dé khang dinh vao thang 01 va 02 nam 2019, giira
Cong ty BB va Cong ty PN c6 giao, nhan than.

[3.3] Tuy nhién, Toa an cdp so thim chua thu thap tai liéu, chimg cur dé
lam 1 c6 phai viéc giao, nhan than nay 1a trén co s& Hop dong kinh té 24/HDBT
2018 ngay 02/01/2018 va Pon dit hang s6 18/DH/PN/2018 ngay 08/12/2018
theo trinh bay cua phia nguyén don hay khong.

[3.4] Ngoai ra, Toa an cip so thim ciing chwa xac minh, d6i chat dé 1am rd
ndi dung tin nhin dit hang qua Zalo gitra ba Pham Thi Tudng V va nhan vién
bén phia Cong ty DB; chua ldy 101 khai diy du cac tai xé va phu xe bén phia
Cong ty PN duoc diéu vao nhan hang tai Cong ty DB, dic biét 13 6ng Nguyén
Quéc D, 1a ngudi ma theo ba V 1a chi xe bién kiém soat 86C-070.72, vira 1a
nguoi ma ba V lién lac dé diéu cac xe vao nhin hang, dé 1am 15 sb luong xe da
vao nhan hang tai Cong ty PB? nhn véi sé luong bao nhiéu tan? loai than gi?
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C6 phu hop voi cac thong tin ghi trén phiéu can xe do phia nguyén don hay
khong?

[5] Tt nhimg nhan dinh trén, xét thdy Toa an cp so thdm thu thap ching
cir va chung minh chua dugc thyc hién day du ma tai phién toa phuc thAm
khong thé thuc hién bd sung dugc, nen Hoi dong xét xtr hity mot phan ban an
dan sy so thim Ve viée giai quyét yéu cau khoi kién cua nguyén don budc bi don
thanh toan no gbc va 1ai qua han ctia Hop dong kinh té s6 24/HDBT 2018 ngay
02/01/2018 dbi véi cac hoa don gia tri gia tang phat sinh ndm 2019 voi tong sb
tién 1.037.152.281, nhu ¥ kién dé nghi ciia Kiém sat vién 1a phu hop.

[6] Vé an phi dan su phuc tham: Do ban 4n so tham bi hiy nén ngudi
khang céo khong phai chiu 4n phi dan su phuc tham; nghia vu chiu an phi dugc
xac dinh lai khi giai quyét lai vu an theo thu tyc so tham theo quy dinh tai khoan
3 Piéu 148 Bo luat t tung dan sy; khoan 3 Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban thudng vu Qudc hoi.

Vi cac lé tren,
QUYET PINH:

Cdn cir vao: Khoan 3 Diéu 148, khoan 3 Diéu 308, khoan 1 Piéu 310 Bo
luat t6 tung dan su; khoan 3 Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban thudng vu Quéc hoi;

1. Hiiy mot phan Béan an dan sy so tham s6 06/2020/ KDTM-ST ngay 30
thang 10 nam 2020 cua Toa an nhan dan thanh phé Phan Thiét vé viéc giai quyet
yéu cau khoi kién cta nguyén don, cu thé: Nguyén don Cong ty C6 phan dau tu
Khoang san — Than PB yéu cau Cong ty C6 phan In va Bao bi PN phai thanh
toan no gbc va no lai qua han cua Hop dong kinh té sb 24/HPBT 2018 ngay
02/01/2018 d6i voi cac hoa don gia tri gia tang phat sinh nam 2019 véi tong s6
tién 1.037.152.281 ddng; trong d6 gom tién gbc 1a 843.718.040 dong, tién lai
qua han tinh tir ngdy 15/02/2019 dén ngay 27/10/2020 1a 193.434.241 dong.

2. Chuyén hd so vu an cho Toa an nhan dan thanh phd Phan Thiét giai
quyét lai vu &n theo thu tuc so tham.

3. Céc quyét dinh khac cta Ban an dan sy so tham s6 06/2020/KDTM-ST
ngay 30 thang 10 nam 2020 ctia Toa 4n nhan dan thanh phd Phan Thiét khong bi
khang cao, khang nghi di c6 hiéu lyc phép luat ké tir ngdy hét thoi han khang
cao, khang nghi.

4. V¢ an phi:

- Nguyén don khang cao khong phai chiu an phi dan sy phuc tham. Hoan
tra lai cho nguyén don Cong ty C6 phan dau tu Khoang san — Than DB
2.000. 000ddng (Hai triéu dong) tién tam Gmg an phi phiic thim theo bién lai thu
sO 0008161 ngay 11/11/2020 cua Chi cyc Thi hanh an dan sy thanh phé Phan
Thiét.
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- Nghia vu chiu 4n phi dugc xac dinh lai khi vu an dugc giai quyét lai theo
thu tuc so tham.

5. Ban 4n phitic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU

- VKSND tinh B.Thuan, THAM PHAN - CHU TOA PHIEN TOA
- TAND TP P.Thiét;

- VKSND TP P.Thiét;

- Chi cuc THADS TP P.Thiét;

- Cac dugng su;
- Luu: ho so, TDS;

Nguyén Hong Thai



