TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO CAN THO Doc 1ap — Tw do — Hanh phuc

Ban 4n sd: 162/2023/DS-PT
Ngay: 17/4/2023
Vv “Tranh chap QSDP
va boi thuwong thiét hai”
NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO CAN THO

- Thanh phan Hpi dong xét xir phiic thdm gom cé:

Thim phdn - Chii toa phién toa: Ong Tran Tudn Qudc

Cdc Tham phdn: 1/- Ong V& Bao Anh.

2/- Ba Nguyén Thi Thuy Trang.

- Thuw ky phién toa: Ba Dinh Huynh Théai Ngoc - Thu ky Toa &n nhén dan
thanh ph6 Can Tho.

- Dai di¢n Vién Kiém sdt nhan dan thanh phé Can Tho tham gia phién
toa: Ba Nguyén Thi Thuy - Kiém sat vién.

Trong ngdy 17 thang 4 nam 2023 tai tru s& Toa 4n nhan dan thanh phd Can
Tho xét xu phuc thim cong khai vu an thu ly sO: 49/2023/TLPT-DS ngay

’»”

24/02/2023 vé “Tranh chdp quyen sir dung ddt va boi thuong thiét hai”.

Do ban 4n dén sy so thim sd: 252/2022/DSST ngay 30/11/2022 ctia Toa 4n
nhan dan quan Ninh Kiéu bi khang cdo. Theo Quyét dinh dua vu an ra xét xu
phuc tham sé: 86/2021/QD-PT ngay 03/02/2023 giita cac duong su:

1. Nguyén don: Ong Tran Thanh D. sinh nam: 1949.

Ba Nguyén Thi S. sinh nam: 1955.

Dia chi: A Nam Ky Khéi N, phuong T, quan N, thanh phé Can Tho.

2. Bi don: Ong H6 Quang H. sinh nam: 1960. Pia chi: X Nam Ky Khoi N,
phuong T, quan N, thanh phé Can Tho.

3. Nguoi khéng céo: bi don ong H6 Quang H.

NOI DUNG VU AN:

* Nguyén don éng Tran Thanh D, ba Nguyén Thi S trinh bay:

Nha cta 6ng ba co két cau mot trét, mot 1au ké bén nha bi don Ho Quang
H. Trong qua trinh sir dung, bi don c6 gac nhimg céy don tay sat 1an qua lam
thung vach tuong nha 6ng ba. Vi vay, ong ba khoi kién yeu cau bi don phai thao
d& nhitng cdy don tay sit nay (phan 14n sang co chleu ngang 0,Im - dai 4m) va
bdi thuong thiét hai khac phuc tuong nha voi s6 tién 10.000.000d. Tuy nhién sau
d6 thay doi chi yéu cau bi don khac phuc tram trét lai cac 16 thung vach tuong.

* Bi don 6ng Ho6 Quang H trinh bay:

Nha cta 6ng 01 trét, 01 lau dugc xdy dung vao nam 1954 (két cau kiéu
phap). Nam 2002 nguyén don xay nha da lam anh huong dén nha ong nén budc
phai pha bo phan lau va chira lai 02 btc tuong tang trét dé lop lai mai ton. Do
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trudc day phan mam san ¢ tang lau c6 10i ra so véi tang trét (nhung dung ranh
dat) nén khi pha d& tao khoang trong giita hai nha, khoang trong d6 thudc phan
dat nha ong. Khi ong gac don tay dé lop ton thi co bao trim lén khoang tréng
nay. Do nha nguyén don b1 nghiéng sang nha 6ng, nén don tay c6 can vao tuong
nha ho lam bong tréc nhung khong hu hong nhu ho trinh bay. Nguyén don cho
rang 14 nguoi bi thiét hai nhung khong khoi kién lic nha 6ng dang thi cong, dén
hon 18 nam sau mai khoi kién la khong ding. Tir nam 2002 dén nay nha va mai
ton van giit nguyén hién trang khong thay d6i so voi ban dau. Ngay 25/5/2020
dia chinh phuong do dac thuc té mit tién cin nha lau ctia nguyén don 1a 3,60m,
nhung trong gidy to cli cua hai 16 dat 205-78 va 205-79, to thir tu, do dac nim
1945 vé6i dién tich mdi 16 1a 75,90m’ ngang 3,30m va dai 23m. Do d6, éng
khéng c6 14n va lam hu _hong nha cua nguyén don nén khong dong v thao d&
cling nhu khic phuc phan tudng bi hu do nguyén don khong cung cép dugc
ching cu.

Pong thoi phan t6 yéu cau: budc nguyén don tra lai phan dat 1an chiém
ngang 0,23m - dai 12m va boi thuong thiét hai ddi v6i mai ton bi dot lam hu tran
thach cao va tuong nha bi thaim nudc do nguyén don giy ra véi sb tién
12.000.0004.

Vu viéc hoa gidi khong thanh nén Toa dn nhédn déan qudn Ninh Kiéu dwa ra
xét xr; tai Ban dn so tham s6: 252/2022/DS-ST ngay 30/11/2022 da tuyén:

1. Chdp nhdn yéu cdu khoi kién cia nguyén don éng Tran Thanh D, ba
Nguyén Thi S. Budc bi don éng Ho Quang H phdi théo dé tat ca cde cdy don tay
sat lam thing phan twong nha cia éng Tran Thanh D, ba Nguyén Thi S. Pong
thoi, buéc ong Ho6 Quang H c¢é nghia vu tram lai cac 16 thing twong nha cia
nguyén don.

2. Khéng chdp nhdn yéu cau phan t6 ciia bi don vé viéc budc nguyén don
tra lai phan dién tich dat da lan chiém véi kich thude chiéu ngang 0,23m, chiéu
dai 12m va yéu cau boi thirong thiét hai 12.000.000d.

Ngodi ra ban dn con tuyén vé dn phi, chi phi té tung khdc va quyén khdng
cdo cua dwong su.

Ngay 08/12/2022 bi don 6ng Ho Quang H khang cdo toan bd ban 4n so tham,
yéu cau phtic tham xem xét lai viéc thu thap, danh gia chimg cir khong dung dan dén
phan quyét ctia ban an so thim khéng c6 can ct.

Tai phién toa phuc tham, bi don xac dinh van giit yéu cau khang cio vé
phan yéu cau cong nhan khoang dat trong gitta hai tudng nha cho phia bi don,
riéng phan cit bo nhiing ciy don tay thira bi don dong y s& tu thao do cat bo;
nguyén don van giit y kién nhu da trinh bay tai phién toa so tham.

Y kiEn cBa Kifm sat vién phuc thEm: dEEng s@ va Toa an d3 thic hiEn didng
quy dEnh v& phap lult t& tEng; VB nlli dung: theo cac tai liBlu chng cl cd trong
h& s thi hikin tERIng nha nguyén diin b thEing la do cac cay don tay skt bén
nha bl diEn dam thiing, nhEng cha cé can cl xac dBInh nguyén nhan cling nhi@
IZli do phia bl din gay ra. BB nghl skla an sk thZm theo hEEIng bac miEt phEn
yéu cBlu khBli kiZn cla nguyén diin v& villc bulflc bR diin khElc phllc tram trét cac
|2 tEEIng thEing cBla nguyén din; ghi nhEn bR dEn dEIng y cBlt bl phiin dE nhiing
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cay don tay; bac yéu cBu phlin tf cBla bR dEn doi cong nhiEn kholEng dElt trZng
giPa hai tBENng nha cho phia bE dBn va bEi thEENng thiEt hEi 12.000.000d vi
khong cé cl sk.

Can cir vao tdi lidu, chimg cir di dwoc xem xét tai phién toa, két qua tranh
tung tai phién toa.

NHAN PINH CUA TOA AN

[1] Nguyén don khoi kién yéu cau bi don thao d& nhimg céy don tay sat lan
sang lam thung vach tuong, yéu cau khic phuc lai cac 16 tuong bi thung. Bi don
phan t6 yéu cau nguyén don tra lai phan dat 14n chiém va bdi thuong thiét hai
12.000.000d. Cap so thAm xac dinh “Tranh chdp quyén sic dung dat va boi
thuwong thiét hai” theo khoan 6, 9 Diéu 26 B¢ luat t6 tung dan su 1a 6 can ci.

Sau khi xét xir so tham, bi don c6 khang céo. Xét khang céo thay rang:

[2] Theo cac tai liéu, chimg ctr ¢6 trong hd so thé hién: giita hai vach tuong
nha cua nguyén don va bi don 1a khoang tréng, do chiéu dai cac cAy don tay sat
nha bi don dai hon chiéu ngang nha nén 16 ra khoang tréng va phan du cua cac
dau don tay ndy ddm vao vach tuong nha nguyén don (BL 02-06) va theo Bién
ban xem xét tham dinh tai chd ngay 03/8/2022 ghi nhan hién trang phan tudng
nha cua nguyén don c6 04 16 thing do don tay sit nha cua bi don gay ra. Cép so
tham x4c dinh thiét hai cta phia nguyén don c6 that 1a ding, nhung nhan dinh
“... nguyén nhan gdy ra thiét hai la do phan twong nha ciia 6ng Bui Van L (tiép
gidp véi nha éng H) nghiéng qua phan twong nha ciia éng H, lam cho nha cia
ong H nghiéng qua nha ba S, éng D dong thoi tic déng lén cdc cdy don tay sdt
ciia nha bi don gdy ra thing twong nha nguyén don....” dé tir 46 quy két thiét
hai ctia nguyén don 1a do 13i cua bi don gay ra va budc bi don khic phuc tram
trét cac 16 tuong thing nha nguyén don 1a khong phu hop. Bai 18, tuy vach
tuong nha nguyén don bi thing do cac cdy don tay sat nha bi don gy ra, nhung
nguyén nhan 1a do nha cua éng L ké bén bi nghiéng ngi qua nha bi don, lam cho
nha bi don nghiéng theo; tir 6 phan thira cia cic ciy don tay sat nha bj don moi
dam vao vach tuong nha nguyén don. Nhu vay, thiét hai nha nguyén don khong
phai do bi don giy ra nén bi don khong c6 1i, cap so tham budc bi don khéc
phuc thiét hai nay la khoéng dung. C6 chang nham khong dé tinh trang nay tiép
tuc xay ra, can budc bi don phai cat bo phan thira ctia nhiing cay don tay sat nay
1a phu hgp. Do d6, khang cdo cta bi don dugc chap nhan mot phan.

[3] V& yéu cau nguyén don tra lai phan dit 1an chiém chiéu ngang 0,23m,
chiéu dai 12m, tirc 14 bi don cho rang khoang trong giita hai tudng nha 14 phan
dat thuoc quyén cua bi don. Xét rang: theo Ban trich do dia chinh s6
136/TTKTTNMT ngay 21/9/2022 thi nha cua nguyén don ngang trudce 3,39m;
ngang sau 3,66m, déu bi thiéu so v6i Gidy ching nhan quyén sir dung dat duoc
cap ngang trudc la 3,40m; ngang sau la 3,70m. Trong khi hién tai phan dét cua
bi don chua dugc cap gidy ching nhan quyén sir dung dat nén khong xac dinh
chinh x4c téng dién tich phia bi don dang st dung 1a bao nhiéu, chwa c6 cin cir
két luan nguyén don 14n chiém dat cua bi don. Do vay, cp so thim khong chip
nhén yéu ciu nay cta bi don 1a c6 can ct.
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[4] VB yéu cBlu bR thERIng thiflt hEli 12.000.000d do mai tdn bl dEt lam
hEing trEn thBich cao va tEkRIng nha bR thEm nERlc. NhE cBlp sB thEm da nhin
dBInh, thiRt hRli nay cfla bR dEn la cd, nhiing bl dRIn khéng cung cBlp dEEc ching
cB chng minh nguyén nhan, cling nhi thilt hRli nay la do phia nguyén din gay
ra nén khong chllp nhin yéu cllu doi bRl thEREng la cd can i, dung quy dinh
phap lult.

Céc ndi dung khang céo nay cua bi don khong cé cin cir nén khong chap
nhan. Cac ndi dung khac khong c6 khang cdo, khang nghi nén khong xem xét.

Quan diém ctia Kiém sat vién phtic thAm phu hop véi nhan dinh cua Hoi dong
xét xur nén duogc chép nhan.

[5] Vé 4an phi phuc thim: Khang céo cua bi don chi dugce chdp nhin mot
phan, tuy nhién bi don 14 ngudi cao tudi nén duge mién an phi.

Vi cac I€ trén;

QUYET PINH

Can cit: Khoan 6, 9 Diéu 26, 91, 148, khoan 2 Diéu 308 Bo luat to tung
dan sy; Diéu 164, 169 Bo luat dan sy 2015; Diéu 166, 203 Luat dat dai 2013;
diém & khoan 1 Diéu 12, 29 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016.

Tuyén xi: Chép nhan mot ph?ln khang cdo cua bi don; Stra mdt ph?ln ban
an so tham.

1/- Chap nhan mot phan yéu cau khoi kién ciia ong Tran Thanh D, ba
Nguyén Thi S: Budc 6ng HO Quang H phai thio d& (cit bo) phan du 16 ra vach
tuong nha tat ca cac cdy don tay sit dé tranh 1am thung tudng nha nguyén don.

Khong chép nhan yéu clu cla nguyén don vé viéc budc bi don co nghia vy
tram lai cac 16 thiing tudong nha ctia nguyén don, vi khong cé co so.

2/- Khong chip nhan yéu cau phan t6 cua bi don vé viéc budc nguyén don
tra lai dién tich dat 14n chiém ngang 0,23m, dai 12m va bdi thudng 12.000.0004.

3/- V& 4an phi: Nguyén don, bi don dugc mién an phi so thim va bi don
dugc mién 4n phi phac tham.

4/- V& chi phi thim dinh tai chd: 8.000.000d bi don chiu; nguyén don da
ndp tam tng 4.000.000d, nén bi don phai ndp tra lai nguyén don sd tién nay.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

TrERng hEp bBIn an, quylt dEnh dRRc thi hanh theo quy dEnh tRi DiRlu 2
cBa LulElt Thi hanh an dan s thi ngBlEi dEREc thi hanh an dan sk, ngRlEi phiEi thi
hanh an dan s cé quyln thRla thun thi hanh an, quyn yéu cu thi hanh an, t&
nguyBn thi hanh an holZlc b& cBRIng ch thi hanh an theo qui d&nh t&i cac Diklu 6,
7, 7a, 7b va 9 cBla LulEt Thi hanh an dan s@; thEli hiRu thi hanh an dRRc thic hifln
theo quy dinh t&i Diklu 30 cBla Lullt Thi hanh an dan s.

TM. HQI PONG XET XU PHUC THAM
Noi nhdn : THAM PHAN-CHU TQA PHIEN
TOA
- Cac duong su



- VKSND.TPCT
- TAND.Q. Ninh Kiéu.

- Chi cuc THADS Ninh Kiéu. (da ky)

- Luu (HS - 2b). Tran Tuin Quéc



	3. Người kháng cáo: bị đơn ông Hồ Quang H.




