TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc l1ap - Tw do - Hanh phic

Ban &n sb: 679/2020/DS-PT
Ngay 16 - 12 - 2020
V/v Tranh chap yéu cau huy hop dong tang
cho; huy gidy ching nhan quyén st dung dat,
quyén s¢ hitu nha; chia tai san chung.

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xi phuc thdm gém co:

Tham phén - Chui toa phién tda:  Ba Tran Thi Thu Thay;

Céac Tham phan: Ong Lé& Thanh Vin;
Ong Nguyén Van Hung.

- Thu ky phién toa: Ong Nguyén Quoc Bao - Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Pgi dign Vign Kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyén Vi Diing - Kiém sat vién.

Trong cac ngay 11 va 16 thang 12 nam 2020, tai try sé Toa an nhan dan cap
cao tai Thanh phd H6 Chi Minh xét xir phuc thém cong khai vy én thu ly sO
229/2019/TLPT - DS ngay 22 thang 4 ndm 2019 vé viéc “Tranh chap yéu cau huy
hop dong ting cho; huy gidy chimg nhan quyén st dung dat, quyén so hiru nha;
chia tai san chung”.

Do Ban 4n dan su so tham s6 21/2019/DS-ST ngay 09 thang 01 ndm 2019
cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dwa vu an ra xét xir phic tham sé 4001/2020/QD-PT ngay
16 thang 11 nam 2020, gitra cac duong su:

- Nguyén don: Ba Trinh Thi D, sinh nam 1935.

Pia chi: 19 duong NT, phuong B, Quan 1, Thanh phé H6 Chi Minh.

Nguoi dai dién theo ty quyén: Ong Duong Puc Th, sinh nam 1963. (c6 mat)
Pia chi: duong Ng, Phuong 4, quan T, Thanh ph Ho Chi Minh.

- Bi don:

1/. Ba Duong Thi H, sinh nam 1960.

bia chi: S F C 92160 A, France.

2/. Ong Duong B¢ Kh, sinh nim 1965,



bia chi: B M 92200 N S, France.

3/. Ong Duong Btc Ch, sinh nim 1967.
bia chi: A de P 92160 A, France.

4/. Ong Duong Bic D, sinh nim 1969.
bia chi: A JJ 92120 M, France.

Nguoi dai dién theo uy quyén cia cac bi don: Ong Phan Butc L, sinh nim
1977. (c6 mat)

Pia chi: chung cu M, phuong A, Quan 2, Thanh phé H6 Chi Minh.
-Nguwoi ¢6 quyén loi, nghia vu lién quan:

1/. Ba Duong Thi Kim H1, sinh nam 1970.

bia chi: R G B 92260, F A R, France.

2/. Ba Duong Thi T, sinh nam 1964.

bia chi: CR, C, GA 30341, Hoa Ky.

Nguoi dai dién theo iy quyén cua ba H1, ba T: Ong Phan Puc L, sinh nim
1977. (c6 mat)

Pia chi: chung cu M, phuong A, Quan 2, Thanh phé H6 Chi Minh.
~ 3/. Ba Duong Thi Kim A, sinh ndm 1962. (c6 don xin xét xir vang mat va tir
choi nhan di san)
bia chi: AS E 92160 A, France.
4/. Ba Duong birc Kim Ng, sinh nam 1973. (c6 don xin xét xir vang mit va
ttr choi nhan di san)
bia chi: Adu G L 92160 A, France.
~ 5/. Ong Duong Birc Ngh, sinh nam 1961. (¢6 don xin xét xir vang mét va tir
choi nhan di san)
biachi: CPR, Unit#3 T, M6HOBZ2, O, Canada.
6/. Ong Duong Buc Th, sinh nam 1963. (c6 mat)
Pia chi: duong NT, phuong B, Quan 1, Thanh phé H6 Chi Minh.
Pia chi lién lac: duong Ng, Phuong 4, quan T, Thanh phd Ho Chi Minh.
7/. Ong Duong Buc Thi, sinh ndm 1995.
8/. Ong Duong Duc Tr, sinh nim 1998.
Cung dia chi: duong NT, phuong B, Quan 1, Thanh phé H6 Chi Minh.
Nguoi dai dién theo uy quyén cua 6ng Duong Puc Thl va ong Duong Dic
Tr: Ong Duong B¢ Th, sinh nam 1963. (cO mat)

2



Pia chi: duong Ng, Phuong 4, quan T, Thanh ph H6 Chi Minh.
9/. B4 Nguyén Thi Th, sinh nam 1970. (ving mit)

Dia chi: duong sb 1, Phuong 3, quan G, Thanh ph H5 Chi Minh.
10/. Cong ty c6 phan S (S)

Dia chi: duong NH, phuong B, Quan 1, Thanh ph H4 Chi Minh.
Nguoi dai dién theo uy quyén: Ong Nguyén Kim L. (c6 mit)

11/. Uy ban nhan dan Quan 1, Thanh phé H6 Chi Minh. (vang mit)
12/. Phong cong ching s6 2, Thanh phé H6 Chi Minh. (vang mit)
Pia chi: duong H, phuong C, Quan 1, Thanh phé H6 Chi Minh.

- Negwoi khang céo: Nguoi dai dién theo ty quyén cua bi don 6ng Duong
buc Kh, 6ng Duong Buc Ch, 6ng Duong Btc D, ba Duong Thi H va nhing
ngudi c6 quyén loi, nghia vu lién quan ba Duong Thi T, ba Duong Thi Kim H1 —
ong Phan Duc L.

NQI DUNG VU AN:

Nguyén don ba Trinh Thi D c6 6ng Duong Duc Th la nguoi dai dién trinh
bay:

Ngudn gdoc nha va dat mang 3 s6 17-19 NT va 72 NH, phuong B, Quan 1,
Thanh phé Ho Chi Minh thudc sé hitu cua ba Trinh Thi D va 6ng Duong Pic
(chét nam 2004) theo Bang khoan dién tho s6 2161 ngay 30/7/1971. Ong P va ba
D c6 tat ca 10 nguoi con gom: Dwong Thi H, Duong Puc Kh, Duong Puc Ch,
Duong Buc D, Duong Thi Kim H1, Duong Thi T, Duong Thi Kim A, Duong
Puc Kim Ng, Duong Puc Th, Duong Pac Ngh. Nam 1975, sau khi mién Nam
giai phong, nha nudc muon tang trét va lau 1, lau 2. Riéng lau 3 cho ba con ho
hang cua 6ng ba vao ¢ nhd. Nam 2002, Bo Xay Dung c¢d Quyét dinh s 1561
ngay 18/11/2002 tra lai cho 6ng ba phan nha tang trét va lau 1. Nam 2004, 6ng
Duong Dirc D chét, dé lai Di chiic ¢6 2 ngudi 1am chiing giao toan bo tai san cho
ba D duoc toan quyén so hitu, sir dung, dinh doat tai san.

Ngay 09/6/2010, 10 nguoi con cua ba D ¢6 1am Van ban phan chia di san
thira ké, cdng chiing s6 017722, quyen s6 06 do Phong cong chiing sé 2 ching
thuc c6 ndi dung “Di san thura ké 1a phan sé hitu, st dung cia 6ng D dbi véi nha ¢
va quyén st dung dat tai s6 72 NH + 17-19 NT, phuong B, Quan 1, Thanh phé
Ho Chi Minh 1a do 6ng Duong Birc B chét dé lai cac bén nhét tri phan chia di san
thira ké bat dong san duoc xac dinh néu trén ba Trinh Thi D duoc quyén thira
huong toan bo phan thura ké cua 10 (Mudi) ‘ngudi thira ké néu trén trong di san
thira ké 12 phan so hitu, st dung cua 6ng D d6i voi nha dat trén”.

~ Nam 2010, ba D dugc s hitu toan bo nha dat trén sau khi,d(*)ng y ho tro
tien cho nhitng ngudoi ho hang c¢6 cho ¢ méi. Ba D duoc cap Giay chung nhan
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Quyén sir dung dat quyén so hiru nha ¢ va tai san khac gan lien véi dat s6 CH
01788 do Uy ban nhan dan Quan 1 cap ngay 20/7/2010.

Ngay 08 va 12/12/2011, ba D c6 cho 04 nguoi con: Duong Buc Kh, Duong
buc Ch, Duong Btc D moi nguoi 30%, ba Duong Thi H 10% trén toan bo nha
dat trén.

Nhung sau d6, ba D thdy khong phu hop nén da rat lai va chi cho 04 nguoi
con ké trén 1a 4,54%/mdi ngudi, tong cong 1a 21,05m?, twong dwong: 162.000.000
ddng x 21,05m? = 3.410.000.000 ddng. Nha va dit trén c6 dién tich 1a 463,80m?,
trong d6 phan dién tich cho 4 ngudi con ké trén 1a: 21,05m” x 4 nguoi = 84,20m?,
dién tich con lai la: 463,80 m* — 84,20m* = 379,60m".

Do nhitng ngudi con trén c6 nhitng cu xir khong dung, doi 1y lai mit bang,
cit hop dong thué nha, cat ngudn thu nhap, sinh séng caa ba D nén nay ba D khoi
kién yéu cau phan chia tai san chung cua nha dat néu trén, cu thé: ba D duogc
huong 379,60m°.

Ngay 25/4/2016, ba D nop Pon khoi kién bo sung yéu cau hay:

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién véi dat s6 BP025403, vao s6 cap GCN: CH00148 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho dng Duong Buc D va Hop dong tang cho mot
phan nha & va quyén sir dung dat & (mot phan) sé 022366 ngay 06/8/2013 lap tai
Phong cong ching so 2 gitta 6ng Duong Buc D véi ba Trinh Thi D.

Gidy chang nhan quyén st dung dat quyén sé hitu nha & va tai san khac
gan lién véi dat sé6 BP025400, vao sé cidp GCN: CH00149 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cép cho éng Duong Buc Kh va Hop ddng ting cho mot
phan nha & va quyén sir dung dat ¢ (mot phan) sé 020166 ngay 15/7/2013 1ap tai
Phong cong ching sé 2 gitta 6ng Duong Buc Kh véi ba Trinh Thi D.

Gidy chang nhan quyén st dung dat quyén so hitu nha & va tai san khéc
gan lién véi dat s6 BP025401, vao s6 cap GCN: CH00151 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho dng Duong Ptc Ch va Hop ddng ting cho mot
phan nha & va quyén st dung dat & (mot phan) s6 021931 Ngay 01/8/2013 lap tai
Phong cong ching sé 2 gitta 6ng Duong Btc Ch véi ba Trinh Thi D.

Hop dong tang cho mot phan nha ¢ va quyen st dung déat ¢ (mot phan) so
020361 ngay 18/7/2013 lap tai Phong céng ching so 2 gitra ba Duong Thi H vai
ba Trinh Thi D.

Ba D yéu cau Toa an huy bo 04 Gidy ching nhan va Hop ddng tang cho
trén mdi ngudi 1a 4,54 %, twong duong dién tich 21,05m*ngudi x 4 ngudi =
84,20m” va hoan tra lai cho ba toan b dién tich 84,20m? cua cin nha mang 3 sd
17-19 NT va 72 NH, phuong B, Quan 1, Thanh ph H5 Chi Minh.

Tai phién toa so tham, dai dién nguyén don xac dinh tai san thura ké cua

ong D 1a %2 gia tri tai san cua ba D va ong D tao 1ap trong thoi ky hon nhan. Ba D

dong y chia tai san thura ké cua 6ng D theo phap luat, chia thanh 11 phan bang
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nhau (ba D va 10 nguoi con) khi da trir cOng strc cua ba va 6ng Th. Ba s¢ hitu
toan bo cin nha trén va hoan tra bang tién déng cho 10 ngudi con duoc thira ké
cua 6ng B. Bong y chia tién thué nha cho cac dong thira ké khi di trir cong sirc va
cac khoan chi khac ma ba da chi tra.

Nguoi dai dién theo iy quyén cua bi don 6ng Dwong Birc Kh, 6ng Dirong
burc Ch, dng Duwong Pirc D, ba Dwrong Thi H va nhitng nguoi ¢6 quyen loi, nghia
vu lién quan ba Duong Thi T, ba Duwong Thi Kim H1 la 6ng Phan Dic L trinh
bay:

Tai don phan té cia dong bi don va don yéu cau doc lap cua ngudi co
quyén loi va nghia vu lién quan yéu cau nhu sau:

- Y&u cau phan chia déu bat dong san cho 10 nguoi con. Mdi nguoi dugc
huong ty I¢ 1/10 gia tri tai san va dugc phan chia bang hién vat.

- Yéu cau duoc huong hoa loi, loi tac tir viéc cho thué can nha twong tng
véi phan gia tri thira ké va quyen so hitu lién quan dén can nha, tam tinh dén thoi
diém phat sinh thtra ké (nam 2004) cho dén thoi diém xét xir so tham.

- Tuyén b Hop dong thué nha sé 30024 duoc Phong cong ching sé 1,
Thanh phé H6 Chi Minh chang nhan ngay 05/12/2006; Hop dong stra doi, bo
sung hop dong ngay 28/7/2011 va cac Phy luc di néu trén gilta “Cong ty S” v4i
ba Trinh Thi D vo hiéu.

- Tuyén b cac Hop dong thué nha ngay 31/03/2010, ngay 25/5/2011, ngay
22/02/2012 va cac Phu luc da néu & trén giira ba Trinh Thi D véi ba Nguyén Thi
Th v hiéu;

Cham dit Hop dong thugé; budc “Cong ty S” va ba Nguyén Thi Th hoan tra
lai mat bang thué theo quy dinh caa phap luat.

Déi voi Hop dong cho Cong ty S thué: “Bat dong san” trudc day duoc ba
Trinh Thi D uy quyén cho 6ng Duong Puc Th dai dién ky két Hop ddng cho
Cong ty C6 phan S (goi tat 1a “Cong ty S”) thué lam try s¢ hoat dong kinh doanh.
Theo Hop d6ng thué nha s6 30024 dugc Phong Cong ching s6 1, Thanh phd Hb
Chi Minh chting nhan ngay 05/12/2006 thé hién: “Thoi han thué 1a 06 (sau) nam,
ké tr ngay 01/2/2007 dén ngay 01/2/2013; Tién thué nha la 450.044.000
dong/thang twong dwong 28.000 USD/thang (Hai muoi tdm nghin Do la
My/thang); Hai nim dau gitt nguyén gid thué nha twong duong 28.000
USD/thang; Ké tir ndm tht ba tré di, cr mdi hai ndm gia thué nha ting thém 10%
cho dén khi hai bén chiam dat hop dong”.

Sau khi ky két Hop dong thué nha s6 30024 dwoc Phong cong chiing so 1,
TP. H6 Chi Minh chung nhan ngay 05/12/2006, cac “Duong sy dugc bict gitra
ba Trinh Thi D va “ Cong ty S” da ky két cac Phu luc gom:

‘ Phu luc s6 1 ngay 01/11/2007: Cho Chi nhanh “Coéng ty S” thué lai mot
phan dién tich; sira Bieu 3 cua Hop dong tur 28.000 USD/thang xuong con 26.000
USD/thang;
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Phu luc sé 2 ngay 18/12/2007: Vé thay d6i dia chi tai khoan nhan tién thué
nha sang nguoi thu huong la ba Trinh Thi D;

Phu luc s6 3 ngay 01/02/2008: Dicu chinh lai gia thué nha lén 28.000
USD/thang do Cong ty S da nhan lai phan dién tich;

Phu luc s6 4 ngay 04/6/2010: Diéu chinh vé dién tich thué nha;

Phu luc s6 5 ngay 30/5/2011: Biéu chinh vé thoi han thué; chi thé tham gia
ky hop dong thué (ba Trinh Thi D); gia thué nha diéu chinh bang tién Viét Nam
tuong duong 39.000 USD/thang;

~ Ngay 28/7/2011 gitra ba Trinh Thi D va Cong ty S ky két Hop dong stra
doi, b6 sung Hop dong thué mot phan nha ky ngay 05/12/2006 (Cén nha 72 NH,
17-19 NT, phuong B, Quan 1, Thanh pho H6 Chi Minh, dong thoi ky két cac Phu
luc:

. Phuluc7 ngay 04/5/2013: Gia han thoi han thué dén ngay 01/02/2016 (Tali
phan can ctr cua Phu luc 7 ¢6 dé cap dén Phu luc 6 ngay 24/6/2011).

Phu lyc 8 ngay Gia han thoi gian thué dén ngay 01/02/2021; Gia thué tu
02/02/2016 deén 01/02/2021 twong duong 45.144 USD/thang (bao gom thug).

Ngay 28/7/2011 ba Trinh Thi D va S ky Hop dong sira doi bo sung Hop
dong thué mot phan nha ky ngay 05/12/2006, theo d6 gia thué cin nha ting lén
39.000 USD/thang (Ba muoi chin ngan D6 la M§/thang). Sau khi hét han hop
dong thué, vao ngay 04/5/2013 hai bén tiép tuc ky Phu luc 7 cua Hop dong thué
nha vé viéc gia han thoi han thué nha dén ngay 01/02/2016. Hién tai, Cong ty S
van dang quan ly, khai thac, sir dung mat bang thué.

Hop ddng cho ba Nguyén Thi Th thué:

Ngay 31/03/2010 ba Trinh Thi D c¢6 ky Hop ddng cho thué mot phan “Bat
dong san” v&i ba Nguyén Thi Th, cu tra tai 156/72/7 Buong s6 1, Phuong 3, quan
G, Thanh phé Hd Chi Minh dugc Phong cong ching sé 2, Thanh phé Hb Chi
Minh chting nhan s6 008783, véi gia thué 1a 3.200 USD/thang; thoi han thué dén
09/04/2010.

Ngay 25/5/2011, ba Trinh Thi D ¢ ky Hop dong cho thué mét phan “Bat
déng san” véi ba Nguyén Thi Th, cu tra tai 156/72/7 duong sé 1, Phuong 3, quan
G, Thanh phé H6 Chi Minh dugc Phong cong ching sé 2, Thanh phé Hb Chi
Minh ching nhan sé 40309, vai gia thué 1a 2.800 USD/thang; Thai han thué dén
10/4/2012.

Ngay 22/02/2012, ba Trinh Thi D va ba Duong Thi H ky Hop ddng cho
thué nha véi ba Nguyén Thi Th, dugc Phong cong chiing s 2, Thanh phd Ho Chi
Minh chiing nhan s6 40309, gia thué 1a 59.000.000 ddng/thang. Ngay 05/4/2013,
gitta ba Trinh Thi D véi ba Nguyén Thi Th ky c&c Phu luc gom: Phuy luc 1: Gia
han Hop dong thué dén ngay 01/02/2016; Phu luc 2 ngay 05/11/2014: Biéu chinh
gia thué nha tir ngay 11/11/2014 dén ngay 10/5/2015 Ia 2.500 USD/thang, tir ngay
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11/5/2015 dén ngay 01/02/2016 tién thué nha s& tré lai ban dau la 2.800
USD/thang; Phu luc 3 ngay 02/04/2015; gia han thoi han thué nha dén ngay
01/02/2021, gi4 thué nha tir ngay 10/10/2015 dén hét hop ddng dugc diéu chinh 1a
55.000.000 dong/théang.

Y&u cau giai quyét cac quan hé hop ddng thué bat dong san.

Cin ctr vao dién bién xac lap quyén s¢ hiru dbi véi “Bat dong san” néu
trén, ngay tir thoi diém nam 2006, viéc ba D uy quyén cho 6ng Th ky két Hop
d6ng thué nha véi Cong ty S nhung thoi diém nay “Bét dong san” dang 1a di san
thira ké, khong c6 y kién cua cac dong thira ké. Bén ngay 20/7/2010 ba D méi
hoan tat viéc khai nhan di san va duoc cip Gidy ching nhan quyén sé hitu nha &
va quyén sir dung dat ¢. Thang 12/2011 ba D di 1ap cac Hop dong ting cho mot
phan tai san cho 4 ddng so hitu va thang 02/2012, 4 déng so hiru di duoc cap
Gidy chung nhan quyén so hitu nha & va quyén st dung dat ¢ cho phan tai san
chung duoc huong. Nhu vay, tai thoi diém ky Hop dong cho thué véi Cong ty S
(ndm 2006 va cac Phu luc) va ky Hop dong thué nha véi ba Thuy (2011, 2012 va
cac Phu lyc), ba D khong c6 day du tu cach chu thé dé xac 1ap giao dich, khong
c6 y kién dong y hoic uy quyén cia cac dong so hitu. Cac phu luc Hop dong nay
cting khong dugc cong chung chimg nhan theo quy dinh phap luat.

Vao ngay 22/4/2015, cac dong so hitu da c6 Thu gai dén Hoi dong quan tri
“Cong ty S” thong bao vé viéc ky két Hop dong cho thué nha chuwa cé ¥ kién cua
cac ddng so hitu, nén viéc tai ky, thuong thao Hop dong thué cho ky tiép theo
phai co6 dai dién bén cho thué Ia ba D va them mot ddng so hitu khac. Ngay
07/5/2015, Cong ty S c6 Cong van sé 732/2015/SHO guri cho cac dong sé hitu
(Chinh, Khoa, Diing va Hanh), néi dung: “Da nhén dugc van ban Pé nghi cir
nguoi dai dién nhu Thu thong bao dé lién lac khi can thiét”. Tiép tuc, ngay
24/9/2015, ba Duong Thi H dé c6 Van ban gui cho “Cong ty S” va “ba Nguyén
Thi Th” thong bao vé viéc Hop dong thué nha giira ba D véi “Cong ty S” va ba
Thuy chua dam bao phap ly vé hinh thirc (bén cho thué chua day du tu cach cha
s& hiru thyc hién hanh vi cho thué, chua sy dong y cua cac dong so hitu chung),
dong thoi yéu cau cham dat Hop dong thué hoan tra mit bang thué (Pinh kém
Thu).

Nhu d trinh by néu trén, quyén so hitu cia cac dong bi don c6 sy thay doi
qua tirng khoang thoti gian (s¢ hiru 30% gia tri, so httu 4,54% gié tri), tuong ung
v6i gia tri cho thué nha cling bién dong qua tung lan ky phu luc gia han hop dong,
tinh dén thoi diém xét xir so tham. Hién tam tinh dén thoi diém yéu cau, dugc xac
dinh lai nhu sau:

Poi véi hoa lgi phat sinh tir viée cho “Céng ty S” thué:
Yéu cau cta cac bj don:

Tu ngay 05/12/2006 dén ngay 08/12/2011 (60 thang); gia thué la
450.044.000 dong/thang (twong duong 28.000 USD/thang), thoi diem nay la tai
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san chung cua cac dong thira ké, yéu cau duoc phéan chia thanh 11 phan = 60
thang x 450.044.000 ddng/thang : 11 phin = 2.450.000.000 ddng. Nhu vay:

Ba Duong Thi H: 2.450.000.000 d4ng;
Ong Duong Buc Kh: 2.450.000.000 ddng;
Ong Duong Duc D: 2.450.000.000 dong;
Ong Duong Buc Ch: 2.450.000.000 dong.

Tir ngay 08/12/2011 dén ngay 15/7/2013 (19 thang); Thoi diém nay quyén
so hiru dugc xac 1ap: Ba H (10%), ong Ch, Khoa, 6ng D (moi nguoi 30%); Gia
thué 1a 39.000 USD (22.650 dong/USD, twong duong 884.000.000 dong/thang).
Nhu vay:

Ba H: 19 thang x 884.000.000 ddng/thang x 10% = 1.679.600.000 ddng.
Ong Kh: 19 thang x 884.000.000 dong/thang x 30% = 5.038.800.000 dong.
Ong D: 19 thang x 884.000.000 dong/thang x 30% = 5.038.800.000 ddng.
Ong Ch: 19 thang x 884.000.000 dong/thang x 30% = 5.038.800.000 dong.

T ngay 15/7/2013 dén ngay 01/2/2016 (26 thang): Thoi diém nay quyeén
s& hitu duoc xéac 1ap: ba H, 6ng Ch, 6ng Kh, 6ng D (mdi nguoi 4,54%); Gia thué
1 39.000 USD/thang (22.650 ¢éng/USD, tuong duong 884.000.000 dong/thang):
26 thang x 884.000.000 dong/thang x 4,54% = 1.043.473.000.000 dong). Nhu
vay:

Ba H: 26 thang x 884.000.000 dong/thang x 4,54%= 1.043.473.000 dong.

~ Ong Kh: 26 thdng x 884.000.000 dong/thang x 4,54% = 1.043.473.000
dong.

Ong D: 26 thang x 884.000.000 dong/thang x 4,54%= 1.043.473.000 dong.

~ Ong Ch: 26 thang x 884.000.000 dong/thdng x 4,54%= 1.043.473.000
dong.

T ngay 01/02/2016 dén ngay 16/01/2019; Thoi diém nay quyén sé hitu
dugc xac lap: ba H, ong Ch, ong Kh, dng D (mdi ngudi 4,54%); Gia thué la
45.000 USD/thang. Véi tong s6 tién do cong ty S cung cap bd sung la
35.799.471.720 dong nhu vay

Ba H: 35,799,471,720 dong x 4,54% = 1.625.296.016 dong.
Ong Ch: 35,799.,471,720 dong x 4,54% = 1.625.296.016 dong.
Ong D: 35,799,471,720 d6ng x 4,54% = 1.625.296.016 dong.
Ong Kh: 35,799,471,720 dong x 4,54% = 1.625.296.016 ddng.
Déi véi ngudi €6 quyén loi, nghia vu lién quan:



Tai cdc don yéu cau doc 1ap, nguoi ¢d quyen loi, nghia vy lién quan yéu
cau phan chia hoa loi tam tinh mdi nguoi twong tng 4,54% gia tri (ty 1€ thap nhat
va €0 loi cho Nguyén don) tinh dén thoi diém xét xir so tham. Hién tam tinh dén
thoi diém yéu cau, xin duge xac dinh lai nhu sau (theo 2 thoi diém diéu chinh gia
cua hop dong thué nha):

Tt ngay 05/12/2006 dén ngay 30/5/2011, gia thué la 450.044.000
dong/thang (tuong duong 28.000 USD/thang): 65 thang x 450.044.000
ddng/thang = 29.252.000.000 ddng.

Tir ngay 30/5/2011 dén ngay 01/2019, gia thué 1a 33.776.117.640 dong

BaT: 29.252.000.000 dong + 53.040.000.000 dong + 33.776.117.640 ddng
x 4,54% = 5.269.492.540 dong.

‘ Ba H1: 29.252.000.000 Q6ng + 53.040.000.000 dong + 33.776.117.640
dong x 4,54% = 5.269.492.540 dong.

Poi véi hoa lgi phat sinh tir viéc cho ba Nguyén Thi Th thué:

Do gia thué doi véi ba Nguyén Thi Th thé hién qua cac lan ky Hop dong va
Phu luc ¢6 bién dong. Hién tai cac “Puong su” xac dinh cin ctr vao gia caa Hop
dong thué nha ngay 22/02/2012 véi gia thué 59.000.000 déng/thang (Hop dong
nay dugc Cong chung ching nhan va co6 sy tham gia cia ba Duong Thi H, con
cac Phuy lyc diéu chinh khac khong dugc sy dong y ciia ba H va cac dong s hitu).
Tinh tr ngay 31/3/2010 dén ngay 02/4/2015 (ky Phu luc 3): 60 thang x
59.000.000 dong/thang = 5.540.000.000 dong.

Yéu cau cta cac bj don:

Tir ngay 31/03/2010 dén ngay 08/12/2011 (21 thang); Gia thué la
59.000.000 dong/thang; thoi di€m nay la tai san chung cua cac dong thira ke = 21
thang x 59.000.000 dong/thang: 11 =112.636.000 dong.

Ba Duong Thi H: 112.636.000 d6ng.
Ong Duong Puc Kh: 112.636.000 dong.
Ong Duong Puc D: 112.636.000 dong.
Ong Duong Puc Ch: 112.636.000 dong.

Tir ngay 08/12/2011 dén ngay 15/7/2013 (19 thang); Thoi diém nay quyen
s hiru dugc xac lap: ba H (10%), ong Ch, Khoa, Diing (moi nguoi 30%); Gia
thué 1a 39.000 USD (22.650 dong/USD, tuong duong 884.000.000 dong/thang).
Nhu vay:

Ba H: 19 thang x 59.000.000 dng/thang x 10% = 112.000.000 dong.
Ong Kh: 19 thang x 59.000.000 ddng/thang x 30% = 336.300.000 dong.
Ong D: 19 thang x 59.000.000 ddng/thang x 30% = 336.300.000 ddng.

Ong Ch: 19 thang x 59.000.000 d6ng/thang x 30% = 336.300.000 dong.
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Tir ngay 15/7/2013 dén ngay 02/4/2015 (14 thang); Thoi diém nay quyén
sé& hitu duoc xac 1ap: ba H, 6ng Ch, 6ng Kh, ong D (mdi ngudi 4,54%); Gia thué
1la 59.000.000 dong/thang: 14 thang x 59.000.000 ddng/thang x 4,54% =
37.500.000 dong. Nhu vay:

Ba H: 14 thang x 59.000.000 dong/thang x 4,54% = 37.500.000 dong.
Ong Kh: 14 thang x 59.000.000 dong/thang x 4,54% = 37.500.000 dong.
Ong D: 14 thang x 59.000.000 ddng/thang x 4,54% = 37.500.000 dong.
Ong Ch: 14 thang x 59.000.000 dong/thang x 4,54% = 37.500.000 dong.

Tir ngay 02/4/2015 dén thang 1/2019 (44 thang); Thoi diém nay quyén so
hiru duoc xac 1ap: ba H, ong Ch, 6ng Kh, ong D (mdi nguoi 4,54%; Gia thué la
59.000.000 dong/thang): 44 thang x 59.000.000 ddng/thang X 4,54% =
117.858.400 ddng.

Ba H: 44 thang x 59.000.000 dong/thang x 4,54% = 117.858.400 dong.
Ong Kh: 44 thang x 59.000.000 dong/thang x 4,54% = 117.858.400 dong.
Ong D: 44 thang x 59.000.000 dong/thang x 4,54% = 117.858.400 dong.
Ong Ch: 44 thang x 59.000.000 dong/thang x 4,54% = 117.858.400 dong.

Tai cac don yéu cau doc 1ap, nguoi c6 quyen loi, nghia vu lién quan yéu
cau phan chia hoa lgi tam tinh mdi nguoi twong ung 4,54% gia tri (ty 1€ thap nhat
va 0 loi cho nguyén don) tinh dén thoi diém xét xa so tham. Hién tam tinh dén
thoi diém yéu cau, xin duge xac dinh lai nhu sau:

Tinh tir ngay 31/03/2010 dén ngdy 02/4/2015 (ky Phu luc 3) la: 60 thang x
59.000.000 dong/thang = 3.540.000.000 ddng/thang x 4,54% = 160.716.000 dong.
Nhu vay:

Ba T: 160.716.000 dong.
Ba H1: 160.716.000 dong.

_ Tinh tr ngay 02/4/2015 dénthdng 1/2019 1a 44 thang x 59.000.000
ddng/thang = 53.540.000.000 ddng x 4,54% = 117.858.400 ddng. Nhu vay:

Ba T : 117.858.400 dong.
Ba H1 : 117.858.400 dong.
Tong cong yéu cau cia cac dwong su:
Déi voi bi don gom:
~ BaH:7.178.363.416 dong (Bay ty, mot bay tam, ba sau ba, bon mot sau
dong).

~Ong Kh: 10.716.863.416 dong (Muoi ty, bay mot sau, tam sau ba, bén mot
sau dong).
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~Ong D: 10.716.863.416 dong (Muoi ty, bay mot séu, tam sau ba, bon mot
sau dong).

~Ong Ch: 10.716.863.416 dong (Mudi ty, bay mot sau, tam sau ba, bon mot
sau dong).

Ddi vai Ngudi ¢d quyén loi, nghia vu lién quan gom:

Ba T: 5.548.066.940 dong (Nam ty, ndm bon tam, khong sau sau, chin bon
khong dong).

~ Ba H1: 5.548.066.940 dong (Nam ty, ndm bon tam, khong sau su, chin
bon khong dong).

Tai phién toa so tham, ong Phan Duc L - nguoi dai dién theo ty quyén bi
don va nhitng ngudi ¢d quyén loi va nghia vu lién quan trinh bay yéu cau phan
chia déu tai san chung cho 10 nguoi con ty I& 1/10 va yéu cau duoc phan chia
bang hién vat. Ve tien thué nha bj don va nguoi c6 quyen loi nghia vu lién quan
yéu cau duoc huong phan gia tri theo gidy chu quyen caa tung thot gian khi trie di
cong stc cua ba D, tién thué thu nhap va thUe gia tri gia ting ma ba D da dong
trong sudt thoi gian qua. Dong thoi, yéu cau tuyén bd Hop dong thué nha giira
“Cong ty S” va ba Nguyén Thi Th vai ba Trinh Thi D vé hiéu; cham dat hop
dong thué; budc “Cong ty S” va ba Nguyén Thi Th hoan tra lai mat bang thué
theo quy dinh cta phap luat.

Nguoi ¢6 quyen loi, nghia vu lién quan — Cong ty Cé phan S (S) ¢6 ong
Nguyen Kim L lam dai dién theo uy quyén trinh bay:

Cong ty C6 phan S (S) ¢6 hop dong thué mét phan cian nha mang 3 s 17-
19 NT va 72 NH, phuong B, Quan 1, Thanh phé H6 Chi Minh tir ngay
01/02/2007 dé 1am tru so hoat dong. Qua nhiéu lan gia han thi thdi han thué cua
Hop dong nay con dén 01/02/2021 va hién c6 hon 330 nhéan vién dang lam viéc
tai ddy. Trong sudt thoi gian tir ngay 01/02/2007 dén nay cac bén trong Hop dong
khong xay ra tranh chap khiéu nai gi. Bang chi phi ciia minh, Cong ty di nhiéu
lan stra sang, tu bd phan dién tich thu@ va thuc hién stra chita 16n mit tién tda nha
vao dau nim 2016. Can cu theo thoa thuan tai Hop dong va thoi han thué cting
nhu dé dam bao 6n dinh céng viéc kinh doanh, Céng ty mong mudn duy tri Hop
dong thué nha dén hét thoi han 01/02/2021. Cong ty khong cé y kién vé noi dung
tranh chap gitra cac bén vé quyén so hitu tai san chung.

Sau khi cd két qua xét xtr ciia Toa an xac dinh ai 1a chu so hitu tai nha dat
tranh chap trén néu Cong ty khong thoa thuan dugc vei chu s¢ hiru vé viée tiep
tuc duy tri hop dong den hét thoi han thi Céng ty s€ khai kién bang mét vy an
khac.

Nguoi c6 quyen loi, nghia vu lién quan — ba Nguyén Thj Th trinh bay:

Ddi v6i yéu cau khoi kién ciia nguyén don thi ba khong c6 ¥ kién gi hét,
chi yéu cau dam bao cbng viéc trong thoi han thué nha tir nam 2010 dén nam
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2021 va xin vang mat c&c budi triéu tap, hoa giai, xét Xt tai Tda 4n nhan dan cac
cap.

Nguoi ¢6 quyeén lgi, nghia vu lién quan éng Duwong Buc Thl, 6ng Dwong
burc Tr trinh bay: Viéc tranh chp vé tai san cidn nha mang 3 s6 72 NH, 17 - 19
NT, phuong B, Quan 1 cac 6ng khong cd v kién gi.

Uy ban nhan dan Qudn 1 c6 y kién:

Tai to trinh s6 4407/Ttr- TNMT ngay 10/10/2013 cua Vian phong dang ky
quyén sir dung d4t Quan 1 Ve cap Gidy chang nhén quyén st dung dat, quyén so
hitu nha & va tai san khac gan lién véi dat khong néu can ci phap ly. Viéc Uy ban
nhan dan Quan 1 can ci Diéu 8 Nghi dinh 88/2009/ND-CP ngay 19/10/2009 cua
Chinh Phu va Biéu 50 Luat Pat dai nam 2003 va theo thanh phan hd so do nguoi
dan cung cap dé xem xét gidy chiing nhan di véi can nha mang 3 s6 72 NH, 17-
19 NT, phuong B, Quan 1 cho 6ng Duong Buc D; 6ng Duong Buc Kh; ba Trinh
Thi D; 6ng Duong Btrc Ch 1a ding quy dinh.

Do diéu kién cong tac, Uy ban nhan dan Quan 1 xin vang mat cac buoi
tricu tap, hoa giai, xét xir cho dén khi co ban an co hiéu lyc phap luat cua Toa an
nhan dan cac cap.

~ Phong cong ching so 2, ¢é ba Nguyen Thi Kim Th la dai dién theo uiy
quyén cho ong Do Ha H — Truong phong Cong ching so 2 Thanh pho Ho Chi
Minh trinh bay:

Ho so luu trit da ddy di va thé hién 16 viéc cong chimg cac hop dong déu
dung trinh ty, thu tuc va tuan thu cac quy dinh cua phap luat vao thoi diém cong
ching, nén Phong cong chung so 2 Thanh pho H6 Chi Minh khdng co y kien gi
thém. Cac tinh tiet phat sinh thém moi dé nghi Toa an giai quyet theo quy dinh
cua phap luat va xin xét xir vang mat.

Tqi Ban &n dan sy so tham so 21/2019/DS-ST ngay 09 théng 01 nam 2019,
Toa an nhan dan Thanh pho Ho Chi Minh da quyet dinh:

Can ctr Biédu 459, 611, 623, 649, 650, 651 ciia Bo luat Dan su.

Tuyén xir: Chap nhan toan bo yéu cau cua nguyén don

~ [1] Huy céc hop dong tang cho va cac Giay chimg nhan quyeén sir dung dat,
quyen so hitu nha ¢ va tai san khac gan lien véi dat sau:

Hop dong tang cho mot phan nha ¢ va quyen st dung dat & (mot phan) s6
020361 ngay 18/7/2013 lap tai Phong céng ching so 2 gitra ba Duong Thi H vai
ba Trinh Thi D.

Hop ddng tang cho mot phan nha & va quyén su dung dat & (mot phan) sb
021931 Ngay 01/8/2013 Iap tai Phong cong chang s6 2 gitta 6ng Duong Buc Ch
vai ba Trinh Thi D.
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Hop dong tang cho mot phan nha ¢ va quyén sir dung dat & (mot phan) s6
022366 ngay 06/8/2013 lap tai Phong cong chang s6 2 gitta 6ng Duong Buc D
vai ba Trinh Thi D.

Hop dong tang cho mét phan nha ¢ va quyén st dung dat & (mot phan) sb
020166 ngay 15/7/2013 lap tai Phong céng ching so6 2 gitta 6ng Duong Buc Kh
vai ba Trinh Thi D.

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién voi dat sé6 BP025403, vao sé cap GCN: CH00148 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cip cho 6ng Duong Puc D (Cung sir dung dat va clng
so hitu tai san vai Duong Buc Kh, Duong Thi H, Duong Btc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc hudng
phan gia tri nha ¢, dat &;

Gidy chung nhan quyén st dung dat quyén s hitu nha & va tai san khac
gan lién véi dat sé6 BP025400, vao s6 cap GCN: CH00149 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho 6ng Duong Buc Kh (Cung sir dung dat va cling
so htru tai san véi Duong Buc D, Duong Thi H, Duong Buc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc hudng
phan gia tri nha ¢, dat &;

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién véi dat s6 BP025402, vao s6 cap GCN: CH00150 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cip cho ba Trinh Thi D (Cung sir dung dat va cing so
hiru tai san vai Duong Bac Kh, Duong Buc D, Duong Thi H, Duong Buc Ch).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc huong
phan gid tri nha ¢, dat &;

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién voi dat sé6 BP025401, vao sé cidp GCN: CH00151 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho 6ng Duong Bic Ch (Cuing sir dung dat va cling
so hiru tai san véi Duong Buc D, Duong Thi H, Duong Buc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc hudng
phan gia tri nha ¢, dat &;

[2] Xac dinh Y gié tri nha va dat mang 3 s6 17-19 NT va 72 NH, phuong
B, Quan 1 la di san thira ké cia 6ng Duong Puc B (chét nam 2004).

[3] Xéc dinh hang thira ké thir nhat duoc hudng thira ké ciia 6ng B gom: ba
Trinh Thi D, ba Duong Thi H, 6ng Duong Btc Kh, éng Duong Btc Ch, 6ng
Duong Buc D, ba Duong Thi Kim H1, ba Duong Thi T, ba Duong Thi Kim A, ba
Duong buc Kim Ng, 6ng Duong Bttc Th, 6ng Duong Buc Ngh.

[4] Ba Trinh Thi D c6 nghia vu thanh todn cho thtra ké ba Duong Thi H s
tién 8.650.630.752 dong (Tam ty sau trim nim muoi triéu, sdu trim ba muoi
ngan, bay trim nim muoi hai d6ng) va tién thué nha 1.624.449.235 d¢éng (Mot ty
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sau tram hai muoi bén triéu bén traim bon muoi chin ngan hai trim ba muoi lam)
dong.

Ong Duong Buc Kh s tién 8.650.630.752 dong (Tam ty sau trim nim
muoi triéu, sau tram ba muoi ngan, bay trdim ndm muoi hai dong) va tién thué

nha 2.537.109.554 ddng (Hai ty ndm trdm ba muoi bay trigu mot tram 1€ chin
ngan nim trim nim muoi bén) dong.

Ong Duong Buc D sb tién 8.650.630.752 dong (Tam ty sau trim nim muoi
triéu, sdu trim ba muoi ngan, bay trim nim muoi hai déng) va tién thué nha
2.537.109.554 dong (Hai ty ndm tram ba muoi bay triéu mot tram 1é chin ngan
nam trim nim muoi bén) dong.

Ong Duong Buc Ch sé tién 8.650.630.752 dong (T4m ty sau trim nim
muoi triéu, sau trim ba muoi ngan, bay trim nim muoi hai ddng) va tién thué
nha 2.537.109.554 déng (Hai ty nim trim ba muoi bay triéu mot tram 1& chin
ngan nam trim nim muoi bén) dong.

Ba Duong Thi T s6 tién 8.650.630.752 dong (Tam ty sau trim nim muoi
triéu, sau trim ba muoi ngan, bay trim nim muoi hai) dong va tién thué nha
282.897.848 dong (Hai tram tam muoi hai triéu tdm tram chin muoi bay ngan tam
tram bén muoi tam) dong.

Ba Duong Thi Kim H1 sé tién 8.650.630.752 dong (Tam ty sau trim nim
muoi triéu, sau trim ba muoi ngan, bay trim nim muoi hai) dong va tién thué
nha 282.897.848 dong (Hai trim tdm muoi hai triéu tdm trim chin muoi bay ngan
tam traim bén muoi tam) dong.

~ BaTrinh Thj D c6 nghia vu thanh toan cho thira ké 6ng Duong Buc Th s6
tien 8.650.630.752 dong (Tam 1y sdu trdam ndm muoi trigu, sdu tram ba muoi
ngan, bay tram nam muoi hai dong) va so tién 10.326.673.832.dong (Muoi ty, ba
tram hai muoi sau triéu, sau tram bay muoi ba ngan, tim tram ba muoi hai dong).
~_ BaTrinh Thi D c6 nghia vy thanh toan cho thira ké ba Duong Thi Kim A
SO tien 8.650.630.752 dong (Tam ty sdu trdim ndm muoi tri¢u, sdu tram ba muoi
ngan, bay tram nam muoi hai dong).
~_ BaTrinh Thi D ¢6 nghia vy thanh toén cho thira ké ba Duong Buc Kim Ng
so tien 8.650.630.752 dong (Tam ty sdu trdim ndm muoi tri¢u, sdu tram ba muoi
ngan, bay tram nam muoi hai dong).
~ BaTrinh Thi D ¢6 nghia vy thanh toan cho thira ké dng Duong Birc Ngh so
tien 8.650.630.752 dong (Tam ty sau trdim ndm muoi tri¢u, sdu trdm ba muoi
ngan, bay tram nam muoi hai dong).
~ [5] Khong chap nhan mot phan yéu cau phan to ciia dong bi don va mot
phan yéu cau doc 13p cua ngudi ¢ quyen loi va nghia vu lién quan bao gom cac
yéu cau sau:
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Chia toan b tai san cho 10 nguoi con, mbi ngudi duoc huong 1/10 va
duoc nhan bang hién vat.

‘Tuyén bd Hop dong thué nha sé 30024 dugc Phong cong chimg s6 1,
TP.H6 Chi Minh chung nhan ngay 05/12/2006; Hop dong stra doi, bo sung hop
dong ngay 28/7/2011 va cac Phu luc da néu trén gitra “Cong ty S” véi ba Trinh
Thi D v6 hiéu;

Tuyén bé cac Hop ddng thué nha ngay 31/03/2010, ngay 25/5/2011, ngay
22/02/2012 va cac Phu luc da néu o trén gitta ba Trinh Thi D véi ba Nguyén Thi
Th vo hiéu;

Cham dit Hop dong thué; budc “Cong ty S” va ba Nguyén Thi Th hoan tra
lai mat bang thué theo quy dinh cua phép luat.

Ké tir ngay ba Duong Thi H, 6ng Duong Btic Kh, 6ng Duong Puc Ch, 6ng
Duong Buc D, ba Duong Thi Kim H1, ba Duong Thi T, ba Duong Thi Kim A, ba
Duong Puc Kim Ng, 6ng Duong Puc Th, éng Duong Buc Ngh c6 don yéu cau
thi hanh an, néu ba Trinh Thi D chua thi hanh khoan tién néu trén thi hang thang
ba D con phai chiu thém tién 14i theo mic 14i suat co ban do Ngan hang Nha nudc
quy dinh twong Gng sb tién va thoi gian chua thi hanh 4n.

Sau khi thanh toan cho ba Duong Thi H, 6ng Duong btc Kh, 6ng Duong
buac Ch, 6ng Duong btc D, ba Duong Thi Kim H1, ba Duong Thi T, ba Duong
Thi Kim A, ba Duong Buc Kim Ng, 6ng Duong btc Th, 6ng Duong Buc Ngh.
Ba D duoc toan quyén lién hé cac co quan chirc ning c6 lién quan dé lam tha tuc
cap gidy ching nhan quyén sir dung dat, quyén so hitu nha & va tai san khac gan
lien véi nha va dat mang 3 s6 17-19 NT va 72 NH, phuong B, Quan 1, Thanh phé
Hb Chi Minh.

Thai han thanh toan 1a 09 (chin) thang ké tir ngay an c6 hiéu luc phap luat.

Ngoai ra, Toa an cp so tham con quyét dinh vé an phi, 13i suat cham thi
hanh an va quyén khang cdo cua cac duong su.

Ngay 15/01/2019, dng Phan Puc L — nguoi dai dién theo ty quyén cua
cac 6ng ba 6ng Duong Duc Kh, Duong Duac Ch, Duong buc D, Duong Thi H,
Duong Thi T, Duong Thi Kim H1 c6 don khang céo toan bo ban an so tham.

Tai phién toa phuc tham, 6ng Phan Puc L dai dién cho bi don va nhiing
ngudi €O quyén lgi, nghia vu lién quan ba Duong Thi T, Duong Thi Kim H1 van
git nguyén yéu cau khang cao va trinh bay: Phia bi don c6 khiéu nai v&i Chénh
4n Toa an nhan dan cip cao tai Thanh phd Hb Chi Minh vé viéc dinh gia tai san
nhung chua dugc giai quyét; hién nay phia nguyén don da cho nguoi khac thué
nha, day 1a tinh tiét méi anh huong dén yéu cau chia loi tic cho thué nha. Cap so
tham x4c dinh quan hé tranh chép chia thira ké 1a khong dang phap luat. Tai san
tranh chap khong phai 1a di san thira ké ma 1a tai san chung. Ba D ting cho lai 04
ngudi con la vi nhiing nguoi nay bo chi phi dé ba D doi lai nha; sau d6 ba D thay
d6i, tang cho 04 nguoi con mdi nguoi 4,25%. Toa an cap so tham huy cac gidy
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ching nhan quyén st dung dat da cap cho bj don 1a khong c6 co sé; gia tri nha
dat dé phan chia di san thira ké 1a khong phu hop. Bi don dé nghi chia déu tai san
chung nha va dat s6 17-19 NT va 72 NH cho 10 ngudi con ty 1¢ 1/10 va yéu cau
dugc phan chia béng hién vat. Phan hién vat 04 ngudi ba H, dng Kh, 6ng Ch, ng
D duoc huong cac 6ng ba s& phén cong cho 01 nguoi du:ng tén; tong dién tich 04
ngudi nay dugc quyen st dung du diéu kién dé tach thua va cap gidy chang nhan
quyén st dung dat; cac duong su S& tu ngan vach ngin dé sir dung. Ngoai ra, bi
don yéu cau chia hoa loi, lgi tac tir viéc cho thué cin nha; yéu cau tuyén hop
ddng thué nha giira Cong ty S, ba Nguy&n Thi Th véi ba Trinh Thi D v6 hiéu; yéu
cau cham dat hop dong thué nha va buoc Cong ty S, ba Nguyén Thi Th tra lai mat
bang cho thué. Do cap so tham xac dinh sai quan hé tranh chap va cé xuat hién
nguoi thué nha khac 1 tinh tiét méi nén dé nghi Hoi dong xét xir huy ban 4n so
tham dé xét x lai.

Nguoi dai dién theo iy quyén cta nguyén don trinh bay: Hién nay khong
c6 nguoi thué nha khac nhu phia dai dién nguyén don trinh bay. Do ba Th kinh
doanh du lich khong hiéu qua nén chuyén sang ban nudc giai khat. Chi phi de
doi lai nha la do ba D bé ra; phia bi don cho rang do tién tir nudc ngoai giri vé
thi phai cung cap dugc chimg ¢t ching minh. Pé nghi Hoi dong xét xu khong
chap nhan khang céo cta bi don va nguoi c6 quyén loi, nghia vu lién quan; gitr
nguyén ban an so tham.

Dai dién Vién ki€ém sat nhan dan cap cao phat bi€u quan di€m giai quyét
vu an:

Vé chap hanh phap ludt: Hoi ddng xét xir phiic tham tién hanh dang quy
dinh cua B0 luat t6 tung dan sy.

Vé néi dung: Cép so tham xac dinh sai quan hé tranh chap tur thoi diém
thu 1y cho dén khi xét xr so tham, dan dén &p dung phép luat sai dé giai quyét
noi dung. Bé nghi Hoi dong xét xtr chap nhan yéu cau khang cao cua cac bi don
va ngudi €0 quyen loi, nghia vu lién quan; huy ban an so tham, giao ho so vu an
cho cap so tham giai quyét lai theo quy dinh phap luat.

NHAN PINH CUA TOA AN:

Can cr vao cac tai liéu, chimg cir dd duoc xem xét tham tra, két qua hoi,
tranh tung tai phién toa, trén co s& xem xét day du, toan dién cac chung ct, ¥
kién cua cac duong sy, y kién cua Kiém sat vién. Hoi dong xét xir phiic tham
nhan dinh nhu sau:

[1] Pon khang c4o cua 6ng Phan Buc L dai dién cho cac 6ng ba ong
Duong Buc Kh, Duong Bic Ch, Duong Buc D, Duong Thi H, Duong Thi T,
Duong Thi Kim HI1 lam trong han luét dinh, dugc Hoi déng x€t Xr xem xét giai
quyét theo trinh tu phuc tham.

[2] Sau khi xét xir so thim, 6ng Phan Dirc L khang cao khong dong ¥ vOi

gia ma Hoi dong dinh gia nha nudc di dinh tai cap so tham; dong thoi yéu cau
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Tda an cap phiic tham trung cau cong ty c6 chirc nang tham dinh gia dé dinh gia
lai tai san tranh chdp. Ngay 12/2/2020, Toa 4n nhan dan cép cao tai Thanh phd
H6 Chi Minh d4 ban hanh Quyét dinh s 245/QD-DG trung cau Cong ty TNHH
Pinh gia C tién hanh dinh gi4 tai san tranh chip. Ngay 06/3/2020, Cong ty
TNHH Pinh gia C ban hanh Ching thu Thim dinh gia sb 145/2020/CT-
TDG/AVC ngay 06/3/2020 xac dinh gia tri nha dat tai s6 17-19 NT va 72 NH.
Ong Phan Puc L lai tiép tuc co y kién khong dong y voi két qua dinh gia. Hoi
dong x€t X xét thay, yeu cau khang céo vé viéc trung ciu cong ty ¢ chue nang
tham dinh gia dé dinh gia lai tai san cua 6ng L da duoc Toa 4n cap phuc tham
chap nhan thyc hién va Cong ty TNHH Pinh g1a C thyc hién viéc dinh gia ding
quy dinh phap luat. Ong Phan Puc L khiéu nai yéu cau trung cu cong ty thAm
dinh gia khac dinh gia lai tai san khi khong dua ra dugce 1y do chinh ddng nén
khong c6 co s chap nhan.

[3] Vé noi dung giai quyét vu an:

[3.1] Nguyén don, bi don va nhiing ngudi co quyén loi, nghia vy lién
quan déu théng nhét xac dinh quyén s¢ hiru nha, quyén sir dung dat s6 17-19 NT
va 72 NH la tai san hinh thanh trong thoi ky hon nhan cia 6ng Duong Dtc D va
ba Trinh Thi D. Ngay 23/4/2004, ong D lap T¢ di chuc giao toan b tai san cua
6ng cho ba D dugc toan quyén sd hitu, dinh doat, c6 02 nhan ching ky tén xac
nhan n6i dung di chuc. Sau khl ong D chét, ba D ké khai va duoc cap gidy
ching nhan quyén sir dung dat s CH00487 ngay 09/3/2010 dbi véi nha dat néu
trén, hinh thac so hira: “dong s6 hiru va la nguoi dai dién nhitng nguoi dwoc
thira ké quyén sir dung ddt, quyén sé hivu tdi san gdn lién véi ddt ciia éng Dwrong
Pdc Pinh”.

Ngay 09/6/2010, tai Van ban cong chimg sé 2 Thanh phd Ho Chi Minh,
10 nguoi con cua 6ng D, ba D 1ap “Van ban thoa thuan phan chia di san thira
ké”, thong nhat cho ba Trinh Thi D duoc quyén thira huong toan bd phan thira
ké cua mudi ngudi con ddi véi di san thira ké do 6ng B dé lai 1a quyén sé hitu
nha, quyén sir dung dét tai 72 NH va 17-19 NT, phuong B, Quan 1, Thanh phd
H6 Chi Minh. Ngay 20/7/2010, ba Trinh Thi D dugc cap glay ching nhan quyén
sir dung dat, quyén so hitu nha ¢ va tai san gan lién v6i dat s6 BB 862393 doi
v6i nha dét néu trén.

Ngay 08 va 12/12/2011 ba D 1ap hop ddng ting cho 04 ngudi con véi ty 16
ba Duong Thi H 10% gia trj nha dat, 6ng Duong Puc Kh, Duong Dtc Ch,
Duong Pirc D mdi ngudi 30% gia tri nha dat. Dén ngay 15/7/2013, éng Kh 1ap
hop dong ting cho lai ba D phan quyén so hitu nha, quyén st dung dat sé 17-19
NT va 72 NH ctia minh, chi gitt lai 4,54%. Tuong tu, trong cac ngay 18/7/2013,
01/8/2013, 06/8/2013, ba H, 6ng Ch, 6ng D ciing lén luot 1am van ban tang cho
lai ba D, chi gitt lai 4,54% quyén so hitu nha, quyén sir dung dat néu trén. Ngay
15/10/2013, UBND Quan 1 di cap gidy ching nhan quyén st dung dat cho ba
D, dng Kh, dng Ch, 6ng D; riéng ba H 1a nguoi Viét Nam dinh cu ¢ nudce ngoai
nén khong duogc cap gidy chimg nhan quyén st dung dat.
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[3.2] Nguyén don ba Trinh Thi D khéi kién yéu cau hay hop dong ting
cho gitra ba voi ong Duong Durc Kh, 6ng Duong Bure Ch, 6ng Duong Duc D, ba
Duong Thi H; huy giay ching nhén quyén su dung dat da cap cho 6ng Kh, 6ng
Ch, 6ng D, ba H déi véi nha dat s6 17-19 NT va 72 NH; bude céc ong ba H, Kh
Ch, D tra lai cho ba quyén sé hitu nha va quyén st dung dét dién tich 84,20m?.
Bi don 6ng Duong Duc Kh, 6ng Duong Buc Ch, 6ng Duong Bire D, ba Duong
Thi H va nhiing nguoi c6 quyén loi, nghia vy lién quan ba Duong Thi T, ba
Duong Thi Kim H1 ¢6 yéu céu phan t, yéu cau doc 1ap dé nghi chia tai san
chung ddi voi nha dat s6 17-19 NT va 72 NH va loi tie thu duoc tir viée cho
thué nha dat néu trén.

Nhu vay, quan h¢ tranh chap trong vu an can xéc dinh 1a tranh chap hop
dong tang cho quyén su dung dat, quyén so hitu nha, yéu cau huy gidy chung
nhan quyén st dung dét, quyén so hitu nha, yéu cau chia tai san chung. Toa an
cép so tham xac dinh quan hé tranh chap trong vu 4n 1a “Tranh chap vé chia
thira k&” 1a khong chinh xac béi 18 phan di san ong P khong con ma can nha do
ba D s& hiru voi ty 1€ 81,84%; 04 nguoi con s¢ hiru ty 1€ 18,16% con lai; tai san
trén khong con 1a di san thira ké do ong B dé lai.

Qua trinh xét x1r so tham ba Trinh Thi D thay doi noi dung khéi kién, xac
dinh di san thira ké ctiia ong D dé lai 1a ' gia tri nha dat s6 17-19 NT va 72 NH
va dé nghi chia thira ké theo quy dinh phap luat; dong thoi dé nghi tinh phan
cong strc cua ba va 6ng Duong Duc Th trong viée doi lai nha. Tai phién toa so
tham va phtic tham, dai dién cac bi don xac dinh yéu cau chia tai san chung cho
10 nguoi con cua ong b, ba D dbi v6i nha dat tranh chap; khong yéu cau cong
nhan quyén so hiru nha, quyén sir dung dat cho cac bi don theo hop dong ting
cho.

Xét thdy, dai dién bi don cho rang 10 nguodi con dd 1ap “Vian ban thoa
thuan phan chia di san thira ké” ngay 09/6/2010 nén toan bo nha dat 1a tai san
chung cua 10 ngudi con va yéu cau chia tai san chung 1a khong co so so. Béi 1€,
ong D di c6 di chiic hop 18 dé lai toan b tai san tranh chip cho ba D st dung,
dinh doat; hang thira ké cia 6ng D c¢6 11 nguoi, van ban céng chimg ngiy
09/6/2010 chi c6 10 ngudi con tham gia, khong ¢6 ba D, ndi dung van ban the
hién 10 nguoi con dong y giao nha dat cho ba D toan quyén quéan ly, dinh doat,
thira nhén di chic cua ong D dé lai toan bo tai san cho ba D nén khong thé xem
van ban ndy 1a co s¢ dé xac 1ap tai san chung cta 10 nguoi con nhu dai dién bi
don néu ra. Sau khi ong D chét, nha dit néu trén ba D duoc quyén s hitu, sir
dung hop phap; 1a tai san riéng cua ba D. Nay ba D tu nguyén chia lai cho cac
con theo quy dinh phap luat, Toa 4n cip so tham ghi nhan va giai quyét 1a c6 can
cu.

Mt khéc, nha dat co téng dién tich nha dat 1a 463,8m2; theo cac hop dé)ng
tang cho ngay 15/7/2013, 18/7/2013, 01/8/2013, 06/8/2013 thi ba H, 6ng Ch,
6ng Kh, 6ng D ting cho lai ba D quyén sir dung dat, quyén so hitu nha; chi giir
lai mdi nguoi 4,54%, tuong Gng véi dién tich 21,05m”. Trong khi d6, néu chia
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phan di san ciia ong P theo phép luat cho 11 ngudi thudc hang thira ké thir nhat
ctia ong D thi mdi ngudi duoc hudng gia tri quyén st dung dat, quyén s hitu
nha tuong tmg 21,08m?; 16n hon phan cac bi don dugc nhan theo hop dong ting
cho. Tda 4n cép so thdm x4c dinh néu chia theo phap luat thi phan bi don dugc
huong 16n hon phan dugc cong nhin theo hop ddng ting cho nén thuc hién chia
thira ké theo phap luat 1a phu hop.

Hoi ddng xét xtr xét thay viée cdp so thdm xac dinh quan hé tranh chép 1a
“Tranh chép chia thira k&” nhu trén da phan tich la khong chinh xac song viéc
chia thira ké khong giy anh huong dén quyén loi cia nguyén don, c6 lo1 hon
cho bi don va nhirng ngudi 6 quyen loi, nghia vu lién quan nén khong can thiét
phai hiy ban 4n so tham do xé4c dinh sai quan hé tranh chap dé giai quyét lai ma
tién hanh chia thira ké theo phap luat d6i véi phan di san cta ong D.

[3.3] V& hang thira ké ctia 6ng Duong B¢ P:

Ong D va ba D 1a vo chong hop phap, ¢6 10 ngudi con nén hang thira ké
thir nhat ciia 6ng D gdém 11 ngudi: Vo ba Trinh Thi D, 10 nguoi con gom ba
Duong Thi H, 6ng Duong Buc Kh, 6ng Duong Dirc Ch, 6ng Duong Duc D, ba
Duong Thi Kim H1, ba Duong Thi T, ba Duong Thi Kim A, ba Duong buc
Kim Ng, 6ng Duong Buc Th, 6ng Duong Dtrc Ngh.

Trong do, ba Duong Thi Kim A, ba Duong Dtrc Kim Ng, 6ng Duong Durc
Ngh ¢6 van ban tir chdi nhan di san thira ké va yéu cau giao lai toan bd phan di
san dugc thira ké cho ba Trinh Thi D.

[3.4] V& di san thira ké:

Nha va dat tai s6 17-19 NT va 72 NH 1a tai san hinh thanh trong thoi ky
hén nhan cua 6ng B, ba D. Tuy nhién, sau khi éng D va ba D xuét canh di nudc
ngoai thi cin nha duoc nha nudc quan 1y va cho cac ho dan vao sinh séng. Sau
do, chinh ba Trinh Thi D va 6ng Duong Dtic Th 1a nhitng nguo1 bo cong suc va
chi phi dé khiéu nai, khoi kién yéu cau duoc tra lai can nha va bo chi phi dé boi
thuong cho nhimg ho dan sinh song trong can nha di chuyén di noi khac dé lay
lai can nha.

Do d6, phan di san thira ké ctia 6ng D duoc xac dinh 13 % nha dét tai s6
17-19 NT va 72 NH, sau khi d trir cac chi phi ba D di bo ra dé bao quén, gitr
gin tai san.

Can ca Chung thu Tham dinh gia sb 145/2020/CT-TDG/AVC ngay
06/3/2020 ctia Cong ty TNHH Dinh gia C thi nha dit tai s6 17-19 NT va 72 NH
c6 gia tri 306.721.000.000 dong.

Téng chi phi ba D bo ra dé thi hanh cac ban an, quyét dinh cta co quan
nha nudc va hoa giai voi nhimg ho dan (c6 ban an va bién ban thoa thuan, ban
giao thé hi¢n) 1a 22.923.772.406 dong.

Nhu vdy, phan di san 6ng D co gia tri 1a: (306.721.000.000 dong -

22.923.772.406 dong) : 2 = 141.898.613.797 dong.
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[3.5] Phan chia di san thira ké do ba Trinh Thi D tu nguyén chia nhu sau:

[3.5.1] Ba H, 6ng Kh, dng Ch, dng D, ba HI, ba T yéu cau dugc nhan di
san bang hién vat. Xét thiy, di san cua éng D 13 ' nha dat sb 17-19 NT va 72
NH, c6 dién tich 231,9m? (463,8m? : 2); néu chia cho 11 nguoi thira ké thi dién
tich mdi nguodi dwoc nhan twong tmg véi 21,08m° Cin cr Quyét dinh sb
60/2017/QD-UBND ngay 05/12/2017 cia UBND Thanh phd H6 Chi Minh dién
tich tach thira tdi thiéu 36m?® va chiéu rong mat tién duong khong nhé hon 3m.
Nhu vy, viéc ba H, dng Kh, 6ng Ch, dng D, ba H1, ba T yéu cau dugc nhan
thira ké bang hién vat 1a khong thé thyc hién duoc.

Hon nita, hién nay ba H, dng Kh, 6ng Ch, ong D, ba H1, ba T déu thuong
tra tai nudc ngoai, khong c6 nhu cau vé nha ¢ tai Viét Nam, thong tin xuat nhap
canh cta cac 6ng ba cling thé hién khong vé Viét Nam trong mot thoi gian dai.
Trong khi d6, cac dong thira ké con lai gdm ba Duong Thi Kim A, Duong Dtic
Kim Ng va 6ng Duong Dtrc Ngh ¢6 vin ban tir chdi nhan di san thira ké; dé nghi
duogc giao phan thira ké ctia minh cho ba D. Ba D 1a ngudi ¢6 phan tai san thudc
so hitu va phan thira ké 16n nhat ddi voi can nha. Hién tai cac con cta ba D, dng
P déu c6 noi & 6n dinh khéac; ba D lai dang sinh song tai can nha trén. Do do,
Toa an cap so tham tuyén xir giao toan bd nha dat s6 17-19 NT va 72 NH cho ba
D dugc quan ly, st dung; budce ba D thanh toan cho cac dong thira ké khéac gia
tri phan thira ké bang tién 13 c6 cin ct, pht hop véi quy dinh phap luat.

Hoi dong xét xir xét thay ba D, 6ng Th 1 nhitng ngudi 6 tai can nha tir khi
ong D con séng; 1a nguoi chiam soc 6ng P cho dén khi qua doi; ba D va éng Th
1a nhitng nguoi tryc tiép khiéu nai, khoi kién dé 1y lai can nha, truc tiép quan Iy
can nha va thyuc hién nghia vu tai chinh vé1 nha nudce trong subt 45 nam. Do do,
can trich mot phan di san thira ké dé tra cong stc cho ba D, dng Th, twong tng
mdi nguoi duoc huong thém 01 ky phan thira ké.

Ba H, ong Kh, ong Ch, dng D, ba H1, ba T cho rang ho c6 gii tién vé cho
ba D, 6ng Th va c6 bo cong strc dé lay lai can nha nhung khong c6 ching ct
ching minh. Tai phién toa so tham va phac tham, 6ng Phan Ptc L — dai dién
cac ong ba cling xac dinh viéc nay.

[3.5.2] Nhu vay, viéc phan chia di san thira ké ctia 6ng B do ba D tu
nguyén chia, dugc xac dinh nhu sau:

Di san thira ké ctia 6ng D 1a ' gia tri nha dat, sau khi da trir chi phi ba D
bo ra dé lay lai nha: 141.898.613.797 dong.

Buoc chia thanh 13 ky phan thl‘ra‘ké’ (trong d6 c6 11 ky phan cho nguoi
thugc hang thira ké thtr nhat + 01 ky phan tra cong strc cho ba D + 01 ky phan
tra cong stc cho 6ng Th), moi ky phan la: 141.898.613.797 dong : 13 =
10.915.277.984 dong.

Ba Duong Thi H, dng Duong Puc Kh, 6ng Duong Ptc Ch, 6ng Duong
buc D, ba Duong Thi Kim H1, ba Duong Thi T moi nguoi duge nhan 01 ky
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phan bang 10.915.277.984 ddng.
Ong Duong Duc Th dugc nhan 02 ky phan bang 21.830.555.969 dong.

Ba Trinh Thi D dwoc nhan 02 ky phan thira ké + 03 ky phan do ba Duong
Thi Kim A, Duong Btrc Kim Ng va 6ng Duong Dtrc Ngh dé lai cho ba D, tong
cong 05 ky phan bang 54.576.389.921 dong.

[3.6] V& yéu cau tuyén bd hop ddng thué nha vo hiéu va hudéng hoa loi,
loi tire tir viéc khai thac can nha:

Péi voi cac hop ddng cho thué nha gitra ba D v6i Cong ty S va ba Nguyén
Thi Th, Hoi ddng xét xtr xét thay cdn nha néu trén phan 16n 1 thudc quyén so
hitu, st dung ctia ba D; ba D ky hop dong cho Cong ty S thué nha tir nim 2007,
cho ba Nguyén Thi Th thué nha tir ndm 2010; hop dong duoc cong ching chimg
thuc hop phap. Trong mot thoi gian dai, ba D ky hop dong cho thué nha, ba H,
ong Kh, 6ng Ch, ong D, ba H1, ba T khong c6 y klen phan ddi. Pong thoi, trong
qua trinh xét X so tham, cac ong ba con c0 yéu cau dugc chia hoa loi, 1oi tirc tir
viéc cho thué nha; gian tiép thira nhan tinh c6 hiéu lyc cia cac hgp dong cho
thué. Nhu vay, yéu cau cua Hanh, 6ng Kh, 6ng Ch, 6ng D, ba HI1, ba T dé nghi
tuyén v6 hiéu cac hop ddng cho thué nha 13 khong c6 can ctr chap nhan.

Toa 4n cap so tham thuc hién chia hoa loi, loi tic vé viéc cho thué nha
cho ba H, dng Kh, dng Ch, 6ng D, ba H1, ba T tuong ing v6i ting giai doan s¢
hiru theo gidy chung nhan quyén s¢ hiru nha va quyén su dung dat da cap 1a co
cin ctr, dang quy dinh phép luét, dam bao quyén loi cua cac bén duong su.

[3.7] £)01 voi khang cao cua bi don va nhimg nguoi co quyén loi, nghia vu
lién quan vé viéc huy cac hop dong ting cho tai san va gidy chirng nhan quyén
str dung dat da cdp cho dng Kh, 6ng D, éng Ch:

Trong vu én bi don ba H, 6ng Kh, 6ng D, 6ng Ch va nhiing ngudi c6
quyén loi, nghia vu lién quan c6 yéu cau doc 1ap ba T, ba H1 yéu cau dugc chia
tai san cua ong b cho 10 nguoi con, mdi ngudi duoc huong 1/10 tai san. Chinh
yéu cau ndy cua cac duong su da phu nhan hop dong tang cho ma ba D da ky
véi ba H, 6ng Kh, 6ng D, dng Ch. Céc du’omg su vira y€u cau chia tai san chung
cho 10 nguoi con, vira yéu cau cong nhan viée tang cho va quyén so hitu tai san
cho 04 ngudi con 1a mau thuin trong chinh yéu cau cia minh.

Mit khac, nhu da phan tich tai muc [3.2], viéc chia thira ké cho cac duong
su 1a c6 191 hon cho céac bi don va nguoi co quyén lgi, nghia vu lién quan nén
Toa an cép so tham thuc hién viéc chia thira ké 1a phu hop. Do chia di san cho
cac duong su duoc hudng nhu tai muc [3.5] nén can huy hop dong ting cho gitra
ba Trinh Thi D véi 6ng Duong Bic Ch, 6ng Duong Buc Kh, 6ng Duong Durc
D, ba Duong Thi H va huy cac gidy ching nhan quyen st dung dat da cp cho
6ng Ch, 6ng Kh, 6ng D dbi v6i nha dat 17-19 NT va 72 NH, phuong B, Quan 1,
Thanh phé Hb Chi Minh.

[4] Ttr nhitng phén tich trén, Hoi dong xét xtr xét thiy Toa an cap so tham
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giai quyét vé noi dung 1 c6 can cu, dung quy dinh phap luét. Tuy nhién, do gia
tri tai san sau khi dinh gia c6 sy tang 1én nén can stra mot phan ban 4n so thim
vé gid tri tai san cac duong su duoc hudng trong vu an.

[5] V& an phi:
[5.1] An phi dan su so thim:

- Ba Trinh Thi D 1a ngudi cao tudi, duoc mién an phi theo quy dinh tai
Piéu 12 Nghi quyét 326/2016/UBTVQH14 ciia Uy ban Thuong vu Quédc hoi quy
dinh vé muac thu, mién, giam, thu, nop, quan Iy va st dung &n phi va 1é phi Toa
an.

- C4c ong ba Duong Thi H, Duong Ptrc Kh, Duong DBuc Ch, Duong Dtic
D, Duong Btic Th, Duong Thi T, Duong Thi Kim H1 phai chiu an phi ddi véi
phan di san minh duoc hudng nhu sau:

+ Ba Duong Thi H phai chiu 118.915.277 dong.

+ Ong Duong Puc Kh phai chiu 118.915.277 dong.

+ Ong Duong Purc D phai chiu 118.915.277 dong.

+ Ong Duong Purc Ch phai chiju 118.915.277 dong.

+ Ong Duong Puc Th phai chiu 129.830.555d6ng.

+ Ba Duong Thi T phai chiu 118.915.277 dong.

+ Ba Duong Thi Kim H1 phai chiu 118.915.277 dong.

- Cac ong ba Duong Thi H, Duong Buc Kh, Duong Dirc Ch, Duong Duc
D, Duong Thi T, Duong Thi Kim H1 phai chiu an phi d61 voi phan yéu cau
huodng hoa 191, 1gi tirc khong dugce chap nhan nhu sau:

+ Ba H phai chiu 113.553.914 ddng.

+ Ong Kh phai chiu 116.179.754 dong.
+ Ong D phai chju 116.179.754 ddng.
+ Ong Ch phai chiu 116.179.754 dong.
+ Ba T phai chiju 113.265.169 dong.

+ Ba H1 phai chiu 113.265.169 d6ng.

[5.2] An phi dan sy phtc tham: Cac 6ng ba Duong Ptc Kh, Duong Pirc
Ch, Duong Buc D, Duong Thi H, Duong Thi T, Duong Thi Kim H1 khong phai
chiu.

Vi cac l& trén;

QUYET PINH:
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Can ctr khoan 2 Biéu 308 B6 luat té tung dan sy nim 2015; Diéu 459, 611,
623, 649, 650, 651 cua Bo luat Dan su; Nghi quyét 326/2016/UBTVQH14 cua
Uy ban Thudng vu Qudc hoi quy dinh vé muac thu, mién, giam, thu, nop, quan ly
va st dung an phi va Ié phi Toa an.

Chép nhin mét phan khang cdo cia cac 6ng ba Duong Pic Kh, Duong
buc Ch, Duong Dtrc D, Duong Thi H, Duong Thi T, Duong Thi Kim HI1. Stra
mot phan Ban an dén sy so tham s6 21/2019/DS-ST ngay 09 thang 01 nam 2019
ctia Toa 4n nhan dan Thanh phd HO Chi Minh.

Tuyén xir:
/. Chap nhan toan bd yéu cau cua nguyén don ba Trinh Thi D.
_ 1/. Hiy céc hop dong tang cho va cac Gidy chiing nhan quyén st dung dat,
quyen so hitu nha ¢ va tai san khac gan lién voéi dat sau:
Hop dong tang cho mot phan nha ¢ va quyén sir dung dat & (mot phan) s6
020361 ngay 18/7/2013 lap tai Phong cong ching so6 2 gitra ba Duong Thi H vai
ba Trinh Thi D.

Hop dong ting cho mot phan nha ¢ va quyen st dung dat & (mot phan) s6
021931 Ngay 01/8/2013 lap tai Phong cong chung so 2 gitta 6ng Duong Dtrc Ch
véi ba Trinh Thi D.

Hop dong tang cho mot phan nha ¢ va quyen st dung dat & (mot phan) s6
022366 ngay 06/8/2013 lap tai Phong cong ching so 2 gitta ong Duong Buc D
vai ba Trinh Thi D.

Hop dong tang cho mét phan nha ¢ va quyén st dung dat & (mot phan) s6
020166 ngay 15/7/2013 lap tai Phong céng ching so 2 gitta 6ng Duong Buc Kh
vai ba Trinh Thi D.

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién voi dat sé6 BP025403, vao sé cidp GCN: CH00148 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho 6ng Duong Puc D (Cung sir dung dat va clng
so hitu tai san vai Duong Buc Kh, Duong Thi H, Duong Btc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc hudng
phan gia tri nha ¢, dat &;

Gidy chung nhan quyén st dung dat quyén s hitu nha & va tai san khac
gan lién voi dat sé6 BP025400, vao sé cap GCN: CH00149 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cap cho 6ng Duong Btc Kh (Cung sir dung dét va cling
so hitu tai san voi Duong PBuc D, Duong Thi H, Duong Btc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc huong
phan gia tri nha ¢, dat o;

Gidy chung nhan quyén su dung dat quyén s hitu nha & va tai san khac
gan lién véi dat sé BP025402, vao sé cdp GCN: CH00150 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cip cho ba Trinh Thi D (Cung sir dung dat va cing s&
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hiru tai san vaoi Duong Bac Kh, Duong Buc D, Duong Thi H, Duong Buc Ch).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc huong
phan gid tri nha ¢, dat &;

Gidy chung nhan quyén su dung dat quyén s& hitu nha & va tai san khac
gan lién véi dat sé6 BP025401, vao sé cap GCN: CH00151 ngay 15/10/2013 do
Uy ban nhan dan Quan 1 cip cho éng Duong Puc Ch (Cung st dung dat va cing
so hiru tai san véi Duong Buc D, Duong Thi H, Duong Buc Ch, Trinh Thi D).
Ba Duong Thi H 1a nguoi Viét Nam dinh cu & nudc ngoai nén chi dugc hudng
phan gia tri nha ¢, dat &;

2/. Xac dinh % gia tri nha va d¢at mang 3 s6 17-19 NT va 72 NH, phuong B,
Quan 1 1a di san thtra ké cia 6ng Duong Ptc D (chét nam 2004).

3/. Xéac dinh hang thira ké tht nhat dugc huong thira ké cia éng B gom: ba
Trinh Thi D, ba Duong Thi H, éng Duong Buc Kh, 6ng Duong Btc Ch, éng
Duong buc D, ba Duong Thi Kim H1, ba Duong Thi T, ba Duong Thi Kim A, ba
Duong Buc Kim Ng, 6ng Duong Btrc Th, 6ng Duong Buc Ngh.

4/. Ba Trinh Thi D c6 nghia vu thanh toan cho thira ké ba Duong Thi H s6
tien 10.915.277.984 dong (Mudi ty chin trim muoi 1am triéu hai trim bay muoi
bay ngan chin trim tdm muoi tu dong) va tién thué nha 1.624.449.235 dong (Mot
ty sau tram hai muoi bon triéu bon trim bén muoi chin ngan hai trim ba muoi
lam dong).

Ong Duong Btc Kh sé tién 10.915.277.984 ddng (Mudi ty chin trim mudi
lam triéu hai trdm bay muoi bay ngan chin trdm tdm muoi tu dong) va tién thué

nha 2.537.109.554 ddng (Hai ty ndm trdm ba muoi bay trigu mot tram 1€ chin
ngan nam trim nim muoi bon) déng.

Ong Duong Buc D sb tién 10.915.277.984 ddng (Mudi ty chin trim muoi
lam triéu hai trim bay muoi bay ngan chin trim tdm muoi tu dong) va tién thué
nha 2.537.109.554 d¢6ng (Hai ty nim trim ba muoi bay triéu mot tram 1& chin
ngan nam traim nim muoi bén) dong.

Ong Duong Bac Ch s tién 10.915.277.984 d¢ong (Mudi ty chin trim mudi
lam triéu hai trim bay muoi bay ngan chin trim tdm muoi tu dong) va tién thué
nha 2.537.109.554 d¢6ng (Hai ty nim trim ba muoi bay triéu mot tram 1& chin
ngan nam trim nim muoi bon) dong.

Ba Duong Thi T s6 tién 10.915.277.984 d¢ong (Mudi ty chin trim muoi lam
triéu hai trim bay muoi bay ngan chin trim tam muoi tu dong) déng va tién thué
nha 282.897.848 dong (Hai tram tAm muoi hai triéu tam trim chin muoi bay ngan
tam trim bon muoi tam) ddng.

Ba Duong Thi Kim H1 s6 tién 10.915.277.984 dong (Mudi ty chin trim
mudi 1dm triéu hai trim bay muoi bay ngan chin trim tdm muoi tu dong) va tién
thué nha 282.897.848 dong (Hai trim tam muoi hai triéu tim trim chin muoi bay
ngan tam trim bén muoi tam) dong.
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Ba Trinh Thi D c¢6 nghia vu thanh toan cho thira ké 6ng Duong Bac Th s6
tien 21.830.555.969 (hai muoi mot ty tam tram ba muoi triéu ndm tram nam muoi
lam ngan chin tram sdu mudoi chin) dong.

Ba Trinh Thi D dugc huong phan thira ké caa ba Duong Thi Kim A, ba
Duong Btc Kim Ng, 6ng Duong Buc Ngh, mdi nguoi 10.915.277.984 dong
(Muoi ty chin tram mudi lam tri€u hai tram bay muoi bay ngan chin tram tam
muoi tu ddng).

5/. Khdng chap nhan mot phan yéu cau phan té cua dong bi don va mot
phan yéu cau doc lap cua nguoi cd quyen loi va nghia vu lién quan bao gom céac
yéu cau sau:

Chia toan b tai san cho 10 nguoi con, mbi nguoi dugc huong 1/10 va
duoc nhan bang hién vat.

‘Tuyén bd Hop dong thué nha sé 30024 dugc Phong cong chimg s6 1,
TP.H6 Chi Minh ching nhan ngay 05/12/2006; Hop dong stra doi, bd sung hop
dong ngay 28/7/2011 va cac Phu luc da néu trén gitta “Cong ty S” véi ba Trinh
Thi D vo hiéu;

Tuyén bd cac Hop dong thué nha ngay 31/03/2010, ngay 25/5/2011, ngay
22/02/2012 va cac Phu luc da néu o trén gitra ba Trinh Thi D véi ba Nguyén Thi
Th vo hiéu;

Cham dirt Hop dong thué; budc “Cong ty S” va ba Nguyén Thij Th hoan tra
lai mat bang thué theo quy dinh caa phap luat.

6/. Ké tir ngay ba Duong Thi H, dng Duong Btc Kh, 6ng Duong Puc Ch,
ong Duong Duc D, ba Duong Thi Kim H1, ba Duong Thi T, 6ng Duong buc Th
c6 don yéu cau thi hanh an, néu ba Trinh Thj D chua thi hanh khoan tien néu trén
thi hang théng‘ba D con phai chiu thém tién Iai theo muc l&i suat co ban quy dinh
tai khoan 2 bicu 468 B luat Dan su tuong (ng vai thoi gian chua thi hanh an.

7/. Sau khi thanh todn cho ba Duong Thi H, 6ng Duong btc Kh, 6ng
Duong Buc Ch, 6ng Duong buc D, bé\Du:ong Thi Kim H1, ba Duong Thi T, 6ng
Duong bic Th. Ba D dugc toan quyen lién h¢ cac co quan chirc nang 6 lién
quan dé 1am tha tuc Cap gidy chtng nhan quyen st dung dat, quyén s hitu nha &
va tai san khac gan lién voi nha va dat mang 3 s6 17-19 NT va 72 NH, phuong B,
Quan 1, Thanh phé Ho6 Chi Minh.

8/. Thoi han thanh toan 1a 9 (chin) thang ké tir ngay an c6 hiéu luc phap
luat.

9/. V& an phi:

- An phi so tham:

+ Ba Trinh Thi D khang phai chiu &n phi, hoan lai cho ba D toan b sd tién
tam tmg an phi la: 84.747.600 dong (Tam muoi bon tri¢u bay trdm bon muoi bay
ngan sau tram dong) theo bién lai thu s6 AB/2012/06597 ngay 15/4/2015 do ba
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Trinh Thi D nop tai Chi cuc Thi hanh an dan sy Quan 1, Thanh phé H6 Chi Minh;
S6 tién 1a 200.000 ddng (Hai trim ngan dong) theo bién lai thu phi sé:
AA/2016/0033534 ngay 17/02/2017 do ba Trinh Thi D (c6 Duong Buc Th dai
dién iy quyén) nop tai Cuc Thi hanh an dan sy Thanh phd H& Chi Minh; sé tién
1a 200.000 ddng (Hai tram ngan dong) theo Bién lai thu phi s6 AA/2016/0033535
ngay 17/02/2017 do ba Trinh Thi D (c6 Duong Duc Th dai dién uy quyén) nop tai
Cuc Thi hanh &n dan sy Thanh phé H5 Chi Minh; Sé tién 1a 200.000 ddng ( Hai
tram ngan dong) theo Bién lai thu phi s6 AA/2016/0033536 ngay 17/02/2017 do
ba Trinh Thi D (c6 Dwong Bac Th dai dién ay quyén) nop tai Cuc Thi hanh an
dan su Thanh phd H6 Chi Minh; S6 tién 1a 200.000 déng (Hai trim ngan ddng)
theo bién lai thu phi sé: AA/2016/0033537 ngay 17/02/2017 do ba Trinh Thi D
(c6 Duong Puc Th dai dién ty quyén) nop tai Cuc Thi hanh an dan sy Thanh phd
Hb Chi Minh.

+ Ba Duong Thi H chiu &n phi dan su so tham Ia: 232.469.191 d6ng; duoc
can trir v4i s6 tién tam ung an phi 1a 59.342.699 dong theo Bién lai thu phi
s6:AE/2011/02868 ngay 30/5/2016 do ba Duong Thi H (c6 6ng Phan Puc L dai
dién), va so tién 1a 38.628.693 dong (Ba muoi tim triéu sau trim hai muoi tim
ngan sau trim chin muoi ba dong) theo Bién lai thu phi s6: AA/2016/0034183
ngay 11/5/2017 do ba Duong Thi H (co6 6ng Phan Buc L dai dién). Nhu vay, ba H
phai nop thém s tién &n phi dan su so tham do chénh léch thiéu l1a: 173.126.492
ddng.

Ong Duong buc Kh chiu an phi dan su so tham 1a: 235.095.031 d6ng;
dugc Can trir VGi sb tién tam tng an phi 1a 59.342.700 dong theo Bién lai thu phi
sb: AE/2011/02868 ngay 30/5/2016 do dng Duong Buc Kh (c6 6ng Phan Bic L
dai dién) va s tién 13 56.923.285 déng (Nam muoi sau triéu chin trim hai muoi
ba ngan hai trim tdm muoi 1am d6ng) theo Bién lai thu phi s6: AA/2016/0034187
ngay 11/5/2017 do 6ng Duong Btcc Kh (c6 6ng Phan Btic L dai dién). Nhu vay,
6ng Kh phai nop thém sé tién an phi dan su so tham do chénh léch thiéu la:
175.752.331 dong.

Ong Duong Puc Ch chiu an phi dan su so tham la: 235.095.031 dong;
dugc can trir véi b tién tam Gng an phi 13 59.342.700 d¢ong (Nam muoi chin triéu
ba trim bon muoi hai ngan bay trim dong) theo Bién lai thu phi so:
AE/2011/02866 ngay 30/5/2016 do dng Duong Dtrc Ch (c6 6ng Phan buac L dai
dién) va sé tién 1a 56.923.285 dong (Nam muoi sau triéu chin trim hai muoi ba
ngan hai trim tdm muoi lam d6ng) theo Bién lai thu phi s6: AA/2016/0034185
ngay 11/5/2017 do 6ng Duong Buc Ch (c6 6ng Phan Buc L dai dién). Nhu vay,
6ng Ch phai nop thém sb tién an phi dan sy so tham do chénh léch thiéu Ia:
175.752.331 dong.

Ong Duong B¢ D chiu an phi dan su so tham 1a; 235.095.031 ddng; duoc
can trir voi sb tién tam tng an phi 1a 59.342.700 ddng (Nam muoi chin triéu ba
tram bén muoi hai ngan bay tram dong) theo Bién lai thu phi s6: AE/2011/02863
ngay 30/5/2016 do dng Duong Puc D (c6 6ng Phan Puc L dai dién), va sb tién 1a

26



56.923.285 dong (Nam muoi sau triéu chin trim hai muoi ba ngan hai trim tam
muoi 1am dong) theo Bién lai thu phi sé: AA/2016/0034186 ngay 11/5/2017 do
ong Duorng buc D (c6 6ng Phan Duc L dai dién). Nhu vay, ong D phai ngp thém
s6 tién &n phi dan su so tham do chénh léch thiéu 1a: 175.752.331 dong.

Ba Duong Thi T chiu an ph| dan sy so tham 1a: 232.180.446 dong; duoc
Can trir Vi vai b tién tam wng an phi 12 59.342.700 ddng theo Bién lai thu phi
sb: AE/2011/02864 ngay 30/5/2016 do ba Dwong Thi T (c6 6ng Phan Duc L dai
dién) va sb tién 1a 18.212.404 déng (Muoi tdm triéu hai tram muoi hai ngan bén
tram 1¢ bon déng) theo Bién lai thu phi s6: AA/2016/0034272 ngay 25/5/2017 do
ba Duong Thi T (c6 dng Phan Puc L dai dién). Nhu vay, ba T phai nop thém s
tién an phi dan sy so tham do chénh léch thiéu 1a: 172.837.746 dong.

Ba Duong Thi Kim H1 chiu an phi dan sy so tham la: 232.180.446 dong;
dugc can trir véi voi s6 tién tam ng an phi 13 59.342.700 dong theo Bién lai thu
phi s6: AE/2011/02865 ngay 30/5/2016 do ba Duong Thi Kim H1 (c6 6ng Phan
Puc L dai dién) va sb tién 1a 18.212.404 dong (Mudi tdm triéu hai trim mudi hai
ngan bon tram 1¢ bén ddéng) theo Bién lai thu phi so: AA/2016/0034184 ngay
11/5/2017 do ba Dwong Thi Kim H1 (c6 dng Phan Puc L dai dién). Nhu vay, ba
H1 phai nop thém sé tién an phi dan sy so tham do chénh léch thiéu la:
172.837.746 dong.

Ong Duong Puc Th chiu &n phi la: 129.830.555 dong.

- An phi dan sy phlc tham: Hoan lai cho ba Duong Thi T, Dwong Thi Kim
H1, Duong Puc Ch, Duong Dirc Kh, Duong Thi H, Duong Bic D mdi nguoi
300.000 dong tam @ng &n phi phic thim do 6ng Phan Btc L nop thay lan luot
theo c4c bién lai s6 AA/2017/0046092, AA/2017/0046093, AA/2017/0046094,
AA/2017/0046095, AA/2017/0046096, AA/2017/0046097 cung ngay 29/01/2019
ctia Cuc Thi hanh an dan s Thanh phé H6 Chi Minh.

10/. Ban an phic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

11/. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan su thi nguoi thi hanh an dan sy, nguoi phai thi hanh an dan
su ¢ quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh &n, tu nguyén thi
hanh hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va 9 Luat thi
hanh an dan sy; Thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Noinhgn: TM. HOI PONG XET XU PHUC THAM
- Téa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TP.HCM; ’

- TAND TP.HCM;

- VKSND TP.HCM;

- Cuc THADS TP.HCM;
-PS (12);

- Luu VP(3), HS(2). 22b.HDT. Tr?m Thl Thu Thﬁy
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CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Nguyén Vin Hung Lé Thanh Vin Tran Thi Thu Thay
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